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CHAP.  T. 

Of  the  Origin  and  Nature  of  Fines. 


§  I.   On'Tin  of  Fines. 
6.   DcfcnpUon  of. 


§ '.).  Fines  takrn  from  the  civil  La^iu. 
I  2 .  l-rhenfrjl  adopted. 


Sedicm  i. 
'IIKN   landed   property  iw?i  became  the  fubjeirt    Orf^h  of 
of  alienation,  it  was  found  neceliary  to  adopt    Fines, 
fome  ar.thentic  mode  of  transfer,  which  rnvzht  fecure 
the  pofieffion,  and  evince  the  title  of  the  purchafer. 

By  the  antient  common  law,  a  charter  of  feoffment 
was,  in  general,  the  only  written  inilrumcnr,  whereby 
lands  were  transferred  or  conveyed  :  but,  although  this 
aifurance  derived  great  authenticity,  from  the  number 
of  witnefTes  by  whom  it  vvas  ufually  attedcd,  and  the 
folemn  and  public  manner  in  which  livery  of  felfm 
was  given,  yet  ftlll  it  may  be  fuppofcd  that  inconvenl- 
encies  would  frequently  arife,  either  from  the  lofs  of 
the  charter  [i^d'i,  or  from  the  diiliculty  of  proving  it 
after  a  lapfe  of  years ;  thcfe  clrcumftances,  probably, 
induced  men  to  look  out  for  fome  other  fpecies  of  af- 
furance,  which  fnould  be  more  folemn,  more  lading, 
and  more  eafy  to  be  proved,  than  a  charter  of  feoffment, 

§  2.  Experience  mufl  foon  have  dlfcovered,  that  no 
title  could  be  fo  fecure  and  notorious  as  that  which  had 
been  qucftioned  by  an  adverfc  party,  and  ratified  by 
the  determination  of  a  court  of  judice  ;  and  the  inge- 
nuity of  mankind  foon  found  out  a  method  of  deriving 
the  fiime  advantage  from  a  fidltious  procefs. 

To  efie6l  this  purpofe,  the  following  plan  was  adopt-^ 
cd  :  a  fut  was  commenced  concerning  the  lands  in- 

B  2  tended 
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tended  to  be  conveyed,  and  when  tlic  writ  was  fued 
out,  and  'he  parties  appeared  in  court,  a  compofition 
of  the  fuit  was  entered  into,  with  the  conftnt  of  the 
judges,  whereby  the  lands  in  queflion  wera  declared 
to  be  the  right  of  one  of  the  contending  parties. 

§  3.  This  agreement  being  reduced  into  writing, 
vas  inrolled  among  thj  records  of  the  court,  wheie  it 
was  preferved  by  the  proper  officer,  by  which  means, 
it  was  not  fo  liable  to  be  loft  *  or  defaced,  as  a  charter 
of  feoffment,  and,  b'.^ing  a  record,  would  at  all  times 
prove  itfelf.  It  had  alfo  another  advantage,  that,  be- 
ing fubflituted  in  the  place  of  the  fcntencc  which  would, 
have  been  given,  in  cafe  the  fuit  had  not  been  com- 
pounded, it  was  held  to  be  of  the  fame  nature,  and 
of  equal  force  with  the  judgment  of  a  court  of  jufiicc. 

Glaiivill  §  4.  Wheri  this  fpecies  of  agreement  was  compleat- 

]>^".^^  2-6rt      ^*^5  "^  "^^'^^^  iffued  of  courfe  to  the  flieriff  of  the  county 
*•'  ^-  in  which  the  lands  lay,  in  the  fame  form  as  if  a  judg- 

ment had  been  obtained  in  an  adverfary  fuit,  directing 
him  to  deliver  the  poifeflion  to  the  perfon  who  thus 
acquired  the  lands. 

§  5.  The  form  which  was  firfl;  adopted  in  this  fpe- 
cies of  aflurance,  has  continued  ever  fmce.  To  fliev*/ 
the  tenor  thereof,  and  the  difference  between  it  and  the 
charters  which  were  then  in  ufe,  it  fliall  be  tranfcribed. 


*  There  is  a  record  of  a  line  in  Dit^daL^  Oi'igtiics  yuiculu'tal'.St 
page  92.  dated  28  Hiii.  2.  anno  11S2,  whicli  is  exprcfsly  mentioned 
to  have  been  levied,  becaufe  the  charter  of  ftoilineut,  by  which  the 
lands  had  been  conveyed,  was  loft. 

Ilac 
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Tlac  cji  finalis  conrordia  fafla  in  curia  domini  regis  ^''^"-  ^''"'-  "• 
^piid  Wejlmonajlerium,  in  vigilia  hcati  Petri  apojloli^ 
anno  regni  regis  llenrici  fecimdi^  triccfimo  tcrtio,  coram 
Ramdpho  de  Glanville,  jujiiciario  dofnuii  regis,  et  cora?n 
11.  R.  W.  et  T.  ct  aliis  jidelihus  domini  regis  qui  ibi  tune 
aderunt^  inter  priorem  et  fratres  hofpitdlis  Hieriifalem  ct 
W.  T.fdium  Normaniun  et  Alanum  jilium  fuwn^  quern  ipfe 
attornavit  in  curia  domiiii  regis  ad  lucrandinn  et  perden- 
diim,  de  iota  terra  ilia  et  de  pertinentiis  de  qua  terra  tota 
placitum  fuit  inter  eos  in  curia  domini  regis  :  fcilicet  quod 
pmedicus  W.  et  Alanus  concedunt  et  tejlantur  donationem 
quam  Normanus  pater  ipfius  W.  ipjis  inde  fecit,  et  illam 
terram  totam  quietam  clarnant  de  Je  et  haeredibus fuis  do- 
mus  hofpitalis  et  prefato  priori  et  fratribus  in  perpetuum 
et  per  libcrum  fervitiu?n  quatuor  denariorum  per  annum 
pro  omni  fervitio  ct  pro  hac  concejjione  et  tcfiijicatione  et 
quieta  clamantia  prcfatus  prior  et  fratres  hofpitalis  dede- 
rurit  ipfi  Wllhelmo  et  Alano  centum  folidos  Jlerlingorunu 

§  6.  This  fpeclcs  of  afTurance  was  calIcd_y?/2/>,  or  DLfcri|tion 
Jinalis  concordia,  from  the  words  with  which  it  begins, 
and  alfo  from  its  cileft,  which  is  to  put  a  final  end  to  all 
fuits  and  contentions.*  It  may  be  defcribed  to  be  an 
amicable  agreement  or  compofition  of  a  fuit,  whether 
real  or  fictitious,  between  the  demandant  and  tenant, 
with  the  confent  of  the  judges,  and  inrolled  among 


*  Et  nola  quod  dic'ttur  taih  concordia  fnal'is^  eo  quod  firicm  Impank 
tu-^olio,  adco  ut  n  cuter  Ut'igatitium  ab  ea  de  celcro  potcrit  reccdere, 
Ci Jan.  lib.  8.  f.  3  Finis  ejl  extremitas  unius  cujufque  ret,  et  idea  diciiur 
finalis  concQvdia  quit  iin^  omtfuiem  tilt  but.     BraS.  435. 

B  3  the 
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the  records  of  the  court,  where  the  fuit  Is  commenced, 
by  which  lands  and  tenements  are  transferred  from 
one  perfon  to  another,  or  any  other  fettlement  is  made 
relating:  to  lands  and  tenements.* 

§  7.  To  this  mode  of  transferring  eflates  of  free- 
hold, at  common  law,  the  ceremony  of  livery  of  feifm 
is  unneceflaiT,  not  becaufc  the   fuppofition   and   ac- 
knowledgement thereof  in  a  court  of  record  induces 
an  equal  notoriety,  for   in  ancient  fmes    no  fuch  ac- 
knowledgement is  made ;  but  becaufe  lands  acquired 
in   this  manner  were  fuppofcd  to   be    recovered  by 
Ante  f.4.        fentence  of  a  court  of  juilice,  and  the  pofleffion  was 
delivered   by  the  fherilF,  in  purfuance  of  a  writ  di- 
rected to  him  for  that  purpofe,  which  was  equal    in 
point  of  notoriety  to  the  cerem.ony  of  livery. 

5  8.  A  fine  v/as  from  its  firfl  inflitution  more  highly 
favoured  and  prctc6:ed  by  the  law,  than  any  other 
kind  of  afiurance  ;  for  if  either  of  tlic  parties  refufcd 
to  adhere  to  it,  there  v/as  a  particular  writ  by  which 


'''  Fini:  pr'imo  dic'itur  r'ttus  tie  fiJctiu'ix  traiuferendorum  pradiorum  in 
eur'ia  regis  ci-.ilium  caufarum  quo  nVnl Jan'clius  habctur  vel  augi/Jhus  ad 
ali-'naliotu-s  ct  harcdilatej  Jialjiliendas. — Tranfticlionii  coram  rege  duo 
er ant  genera,  unumfimplici  ejus  charta  cnunciaium  et  tejlatuin,  aliud 
lanquam  c  compojiia  Vile  pro'.enicns  ret  judicati  Jormam  exhibet  ideoque 
flits  diBum  queifi  litis  terminus.  Scd genus  aUeriim  (qui  Jinis  dicitur  et 
fmalis  Concordia)  mogis  flacuit  quod  prater  tejliotiis  magttijicentiamy 
vonfuhm  ad  Jlabilietidas  tranfu3ioncs  Jed  ad  refcindendas  liles  tnaxiiiie 
lalet,  ideoque  ab  emptorikus  ierrarun  tatiqaam  fucra  anchora  culta  et 
admiral  J.     Sptlraan's  Glofs,  voce  Finis.  ^ 

they 
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ihcy  were  compelled  to  appear,  called  querela  de  fine 
fa6lo  in   curia   domina   regis.     And   if    the   fine   was    Glanv.llb.  i. 
proved  to  have  been  duly  levied,  then  the  party  who    I' l'  '^*  ^' 
refufed  to  adhere  to   it,  was    attached,  till  he  found 
fufficient  fecurity  for  his  compliance.* 

§  9.  The  idea  of  a  fine  appears  to  have  been  origi-    Fines  taken 
nally  taken  from  the  Tranjadio  of  the  Civilians,  which    j_^,^^^ 
was  an  accommodation  of  a  fuit  already  commenced, 
or  an  agreement  refpeding  fome  doubtful  matter,  that 
would  otherwife  become  the  fubjed  c^i  a  fuit.     Tranf- 
aBio  eft  fuper  re  dubia,  aut  lite  incerta^  cmvcntio  non    Voet,  Comp. 
gratuita,  aliquo  dato^  rctenioy  vel -promijfo.  jur.  cj. 

§  10.  Although  no  modern  writer  on  the  Englijl^ 
law  has  taken  notice  of  this  circumflance,  yet  the  de- 
finition of  a  fine,  given  by  Eradon,  feems  to  be  an  un- 
doubted proof  of  it.  Concordia  in  for  of eculari  ide?n  eft  Braft,  310. 
quod  Tranfadio,  et  eft  Tranfa6lio  deRe  dubia  et  lite  incer-  ^  '^ 
ta,  aliqiio  dato^velpromijfo^  velretento^alite  TranfaBio. 
From  the  fimilariiy  of  thefe  definitions,  it  appears 
clearly  that  ihQ  E?igUf}j  lawyer  copied  from  the  Roman; 
nor  fhould  it  appear  extraordinary  that  we  are  in- 
debted to  the  civil  law  for  this  mod  ufeful  fpecies  of 


•  In  fome  cafes,  however,  the  civil  authority  was  Infufficient 
for  this  piirpofe.  Tlius,  Mr.  Aladdox  has  tranfcribed  a  record,  by 
which  it  appears  that  Julian  de  Sivcidefidd,  fined  to  King  John  in 
ICO  rr.arka  and  fix  palfrays,  perjic  quodfnisfaBus  per  cyrographum 
ctperfi-.iem  diieUi,  inter  ipfum,  et  WUhdmiim  de  Curion,  de  feudo  uniut 
mlais  et  dim'td'ti  cum  per  tin*  in  EUiugeham  coram  jujliciariis  teneatur. 

B  4  alTurance, 
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affurance,    when   we   confider   how   much   our   firft 
\'ide  Glanv.     WTiters,  Glanville  and  Bra6lon,  have  borrowed  from 
Prol.  &  lib.       Jujl'niian\  Code,  although  fome  of  the  more  modern 
Seidell  ad         authors  appear,  either  to  have  been  ignorant  of  the 
obhgations  we  owe  to  the  Romans  m  this  re],:ect,  or 
to  have,  from  a  miftaken   pride,  been  extremely  un- 
willing  to  acknowledge  them.     Lord  Coke.,  however, 
feems  not  to   have  been  ignorant   of   the  origin  of 
fines ;    for,  fpeaking  of  their   etymology,  he  fays, — 
I  L.ft  36:  a.    "  And  the  Civilians  call  this  Judicial  Concord,  TranJ* 
^*  actionem  Judicialem  de  re  immobih.''^ 

§11,  The  word  finis  appears  to  have  been  ufcd  as 

fynonymous    to  tranfa5iio  in  the   twelfth   century ;  of 

which  feveral  charters  publlthed  by  Murotori  afford  a 

-  proof.     A  part  of  one  of  them   lliall    be   tranfcribed. 

jJintiq.  r.Ifd.      Traufadio    inter  Gcrardum  ComiUni,  isfc.  aique  Atto- 

p.  449.    Id.    num  Archiepifcopwn   Pifaniim,  anno  1121.— In  J:  term 

V^i-  4S7-         J)ci   Nomine,    Amoi.      Breve    Rccordationis    qualitcr. 

Guardiis  Comes.,  'i^c.  Finem  fecit  ct  Fraif actionem  Gra- 

iiano  Vicedomino   ad  partem  Ecclefa  ArcJjieapifcopatus. 

Sancle  Marie  ct  Vice  Attoni  cjufdem    Ecdcfie  Archiepif 

cope,  ll^c.  de  quinque  Pariibus    integris   de    Curte  d^ 

Bcllora,  l5'c. 

When  r,{i  §  12.  It  has  been  a  favourite  topic  with  our  law)'ers 

adv)-.cd.  ^^   enlarge  very  much  on    the  antiquity    of    fines  : 

Cuke  Read. ;.    fome  have  carried  this  idea   fo  far   as    to   infift,  that 
'""  -30  •      they  were  coeval  with  the  firfl  rudiments  of  the  law, 
and  formed  an  original  affurance ;  othprs  have  con- 
tended that  fine?  were  weU  known  in  this  kingdom 

before 
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before  the  'Norman  conqueft.*  But  if  it  be  admiited 
that  the  firft  idea  was  derived  from  the  civil  huv,  and 
\vc  truft  this  facb  has  been  fully  proved  ;  it  will  follow 
that  fines  could  not  poffibly  have  been  known  in  Eng- 
land until  fome  time  after  the  year  1 1 30,  when  a 
copy  of  the  Pandeds  was  found  at  Amalphi  in  Italy  ; 
in  confequence  of  which  difcovery,  the  ftudy  of  the 
Roman  law  fpre^d  with  uncommon  rapidity  over  all 
Eurcpe,  not  excepting  this  ifland,  in  which  Roger 
firnamed  VacariiiSy  who  was  brought  over  by  Theobald 
a  Norman  abbot,  elected  to  the  fee  of  Canterbury  in  Selder.  ad 
the  year  11 47,  read  public  ledures  at  Oxford  on  the  ^'^^^'">  ^^  7^ 
Roman  law. 

§  13.  As  a  fcirther  proof  of  this  aflcrtion,  it  may   Orig.Jur.  92. 
be  obferved  that  Dugdale  and  Madox,  the  two  moH   gH^Difrert, 
diligent  and  learned  enquirers  into  our  ancient  records   ^*  ^>* 
and    charters,    have   acknowledged,  that   they    could 
not  difcover  any  traces  of  fines  m  this  country  before 
the  reign  of  Hen.  1.  who  afcended  the  throne  in  1155, 
that  is,  thirty-four  years  after   the  introduction  of  the 
i?!?W(j«  jurifprudence ;  fo  that  there  can  fcarce  remain 
a  doubt  but  that  fines  were  firfl  adopted  in  England 
during  the   reign   of  Stephen^  or    his  immediate   fuc- 
ceifor.  Hen.  2.     And  that  we   are   indebted  to  ////'//«, 
man's  Code  for  this  part  of  our  law. 

*  It  was  not  unufu.il  In  the  Jnglo  Saxon  limes,  for  peifons  to 
execute  their  contrsdli  in  the  county  court,  where  they  were  \vit- 
ntlfed,  of  which  Hides  in  his  D'lffertatio  Epijlolarist  p,  29,  30.  pub- 
lifiicd  in  the  Thejaiirus  Liuguarum  ^'.cptcntrmiaht:m,  has  produced( 
two  iiiilance^,  but  ih^y  bear  no  foit  of  itrcmlVince  to  lines. 
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Seftion  i. 
FINE  has,  In  the  preceding  chapter,  been  dc 
fcribed  to  be  an  amicable  agreement  or  compofi- 
tion  of  a  fuit,  whether  real  or  ficlitious,  between  ths 
demandant  and  tenant,  with  the  confent  of  the  judges, 
and  inro/led  among  the  records  of  the  court,  where 
the  fuit  was  commenced  ;  by  which,  lands  and  tene- 
ments arc  transferred  from  one  perfon  to  another,  or 
any  other  fettlemcnt  is  made  relating  to  lands  and. 
tenements. 


§  1.  There  is  no  fmall  difficulty  in  afccrtalning  the 
manner  in  which  fines  were  originally  levied,  on  ac- 
cour.t  of  the  fcarcity  of  materials  for  fuch  an  enquiry  ; 

for, 
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for,  except  what  is  to  be  found  in  the  diflertation  which 
MmioxhTis  prefixed  to  his  Colledion  ofAntient  Charters, 
and  the  few  obfervations  which  Dugdale  has  made  on 
this  fubjeft  in  his  Origines  Juridiciales,  nothing  has 
been  coUeded,  either  by  our  lawyers  or  antiquaries. 

§  ^.  Madox  feems  to  have  thought,  that  a  fine  was 
not  orifi-inally  an  accommodation  of  a  fuit,  in  the  ftrid 
fenfe  of  the  word,  becaufe,  in  fome  of  the  moft  an- 
tient  fines  extant,  no  original  writ  appears  to  have 
been  fued  out,  nor  any  procefs  ufed,  for  the  purpofe 
of  bringing   the  parties  before  the   court ;    but  they 
themfelves  having  accommodated  the  matters  in  difpute, 
and  drawn  up  an  agreement  in  writing  called  a  chirO'    i  in(l.  143  5. 
graphumy  which  fignified  a  deed  of  two  parts,  written    ^^^^'^  Jj^^_ 
on  the  fame  piece  of  paper  or  parchment,  they  then    3  ^^'^P-  P'^^^f* 
appeared  in  a  court  of  juftice,  where  they  acknowledged 
it  as  their  agreement,  and  mutually  fet  their  feals  to 
it ;  and,  upon  payment  of  a  certain  fine,  it  was  in- 
rolled  among  the  records  of  the  court.     Or  elfe  the 
parties  entered  into   an  agreement  in  court,  where  it 
was  immediately  reduced  into  the  form  of  a  chirogra- 
fhiim,  and  recorded,  and  a  copy  deUvered  to  each  of 
the  parties, 

§  4.  This  idea  Is  confirmed  by  the  opinion  of  the    year  Boolc» 
judges  in  the  abbot  of  Merioii'z  cafe,  who  faid,  that  a    ^^^V 
fme  was  nothing  more  than  a  covenant  between  the    fo.  4.  No.  8. 
parties,  recorded  by  the  juflices  ;  and  if  it  were  before    n^.  32. 
juflices  of  record,  the  parties  being  prefent,  it  was  fuf- 
tkient;    for  the   writ  was  fued  out,  only    to  make 

the 
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the  parties  appear  ;  and  if  they  were  prefent,  and 
would  appear  gratis,  it  was  unnecefiary  to  fue  out  a 
writ,  but  they  might  make  a  final  covenant  by  record 
of  the  juftices,  and  a  fine  was  but  a  covenant  of  re- 
cord :  from  whence,  it  may  be  contended  that  fines 
were  at  firft  exactly  fimilar  to  the  agreements  which, 
in  the  time  of  thci  Anglo-Saxons,  were  entered  into  at 
the  county  courts  ;  but  a  fine  differs  from  thofe  agree- 
ments in  two  very  material  circumflances :  firft,  no- 
thing appears  to  have  been  paid  for  permiiTion  to  enter 
into  fuch  an  agreement ;  and,  fecondly,  it  was  not  in- 
Tclled  among  the  records  of  the  Qourt.  It  may  alfo  be 
obferved,  that  this  mode  of  levying  a  fine  without  an 
original  writ,  agrees  exadiy  with  the  tranfadio  of  the 
civil  law,  which  was  not  always  an  accommodation  of  a 
fuit  aftually  commenced,  but  an  agreement  relating  to 
fome  doubtful  matter,  which  muft  otherwife  have  be- 
come the  fubjed  of  litigation.  Objedum  five  materia 
iranfadionis  flint  res  dubi(Z  vel  litigiofa,  de  quibus  fcilicet 
vel  nunc  lis  ft,  vel  infutitrum  ep  pojjit,  aut  mutuatur^ 
nam  litem  mot  am  cffe  nihil  necefe  eji, 

5  5.  The  obfervation  of  the  judges  in  the  abbot  cf 
Mertofi^s  cafe,  muy  alfo  be  accounted  for  on  another 
principle.  An  original  writ  was  not  abfolutely  necef- 
fary  in  Bradon's  time  to  the  commencement  of  a  fuit, 
for,  if  the  defendant  woukl  appear  in  court  without  a 
Bia^./ij^L  "^'^itj  the  judges  might  proceed  in  the  fuit,  tot  erunt 
formula  brevium  quotfunt  genera  adionum,  quia  non  potefh 
quis  fine  brevi  cgcrc,  cum  non  tcncatur  alius  fine  brevi 
refpondcre  nifi  gratis  volucrit,  ct  ex  hoc  ei  ncn  injur iatur^ 
cunifcienti  ct  vzlenti  non  fit  injuria, 

7  The 
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The  law  was,  however,  foon  altered  in  this  refpecV, 
for,  when  Fleta  wrote,  an  original  writ  was  become 
abfolutely  neceflliry  : — thus,  in  fpeaking  of  the  court 
of  Common  Pleas,  he  fays,  Habet  etiam  curiam  fuajii  Lib.  2.  c.  34. 
et  j njliciarios  fuos  rejidentes  qui  omncs  recordum  hahent 
in  his  qiice  coram  eis  fucrunt  placitata,  et  qui  ptejiatem 
habent  de  omnibus  placitis  et  adionibus  rcalibus  et  perfon- 
alibus  et  mixtis,  dum  tamen  warrantum  per  breve  regis 
hahucrint  cognofcendi,  nam  fine  warranto  jiiriJdi6lionem 
non  habent  neque  cohertionem. 

§  6.  It  fecms,  however,    to    have  been  very  foon 
eflabliflied,  that  no  fine  could  be  levied,  unlefs   upon 
a  placitum  or  fuit  aftually*  commenced  in  the  ufual 
manner  ;  for  Glanville  defcrlbes  a  fine  to  be  an  accom- 
modation of   a  fuit   actually   commenced.       Contingit    Glan.  1.  8. 
autem  multoties  loquelas  mot  as  in  curia  do  mini  regis  per   ^'  ^' 
amicabilem  compofitionem  ct  final  cm  concordiam  terminari, 
fed  ex  confenfu  et  licentia  domini  regis,  vcl  ejus  jujliciari- 
Qrum,  undecunque  fucrit  placiluni,  free  de  terra,  five  de 
alia  re.     It  even  appears,  that  fo  early  as  the  reign  of 
lien.  3.,  there  was  a  particular  ^/^aVz<:;/2  adapted  to  the 
purpofe  of  levying  a  fine;  thus  Madox  has  tranfcribed    DifTert.  f.  i". 
a  fine  levied  in  the  27  Hen.  3.  between  Ratiulph,  abbot 
of  Ramfey^  and  Matthew  de  Lay  ham.     Uncle  placitum 
finis  facli fummonitum  fuit  inter  eos  in  eadem  curia. 

§  7.  The  modern  manner  of  levying  fines  was  fet-    Modem  Man- 
tled by  the  ftatute  De  Modo  Le-vandi  Fines,   18  Ed.  r.    "C'-  of  levying 
lla.  4.,  by  which  it  was  ena£led,  that  no  fine  fhould    2lnft.  510. 
thenceforth  be  levied,  unlefs  upon  a  fuit  aftually  com- 
menced in  the  ufual  way.     So  that  a  fine  then  became 

an 
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an  accommodation  of  a  fuit  in  the  moft  ftricl  and  tech- 
nical fenfe  :  and,  fmce  the  pafTing  of  that  afl,  no  ma- 
terial alteration  has  been  made  in  the  manner  of  levy- 
ing fines. 

-^Pvep.  38-5.  §  8.  A  fine  now  confifts  of  five  parts.     iTc,  The 

Original  Writ.  2d,  The  Liccntia  Concordandi.  -i^Ci^  The 
Concord.  4th,  The  Note ;  and,  5th,  The  Foot, 
Chirograph  or  Indenture. 

OriLnnal  §  9'  When  the  parties  have  agreed  to  levy  a  fine, 

^^  "'^"  j^ .  the  perfon  to  whom  the  land  is  to  be  conveyed,  com- 
mences an  a6lion  or  fuit  at  law  againfl  the  vendor,  by 
fuing  out  a  writ  of  covenant  againfl  him,  the  founda- 
tion of  which  is  a  fuppofed  agreement  or  covenant  th^t 
the  vendor  fhall  convey  the  lands  to  the  purchafcr  ;  on 
the  breach  of  Vv^hich  agreement  the  action  is  brought. 

As  no  fuit  can  be  commenced  in  any  of  the  courts 
of  common  law  without  an  original  writ,  and  as  a  fine 
is  a  friendly  compofition  of  a  fuit  actually  commenced, 
it  follows,  that  no  fine  can  be  levied  without  an  ori- 
ginal writ ;  and  the  ftatute  de  modo  Icvandi  fines  ex- 
prefsly  fays,  "  that  the  order  of  the  common  law  will 
*'  not  fuiFer  a  fine  to  be  levied  in  the  king's  court 
"  without  an  original."  However,  if  the  judges  per- 
Co.  Read.  10.  mit  a  fine  to  be  levied  without  an  original  writ,  it  is 
not  abfolutely  void,  but  only  voidable. 

5  Pep.  39  a.  §  10.  A  fine  may  be  levied  on  every  writ  by  which 

y<cp.  'rtmn.     ^^^^^  "^^y  ^^  demanded,  ch-^rged,  or  bound ;  or  which 

Hclt  322.        in  any  fcrt  concerns  land.     Such  as  a  writ  of  mefne, 
bhcp.  1  ou.  4. 

ivarrantia 
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zvarrantia  charteZy    de  conflict iidinibus  et  fervitiis^  Iffc. 

But  a  fine  cannot  be  levied  on  an  original  in  a  perfonal 

action.     A  fine  may  alfo  be  levied  of  an  advovvfon  in    ^Ia<^-  DilT. 

a  writ  of  right   of  advowfon,  of  which,  Madcx  has 

given  an  inftance  of  great  antiquity. 

§  1 1.  The  writ  on  which  fines  are  now  ufually  le-    I^ooth  247. 
vied,  is  a  writ  of  covenant,  w^hich  is  in  the  realty,  and 
lies  where  a  man  covenants  to  levy  a  fine  to  fome  other 
perfon  of  his  lands  and  tenements.     The  form  of  the 
writ  is  thus  : — Prcscipe  A,  quod  teneat  B.  conventionem   ^^S-  ^''^y- 
inter  cos  fa6lam  de  manerioy  i^c.  et  nift^  Is'c.  N.^U.146.  * 

§  1 2.  There  muft  be  fifteen  days  between  the  tejle 
and  the  return  of  this  writ,  and  the  tcjie  mufl  -not  be 
on  a  Sunday  J  or  any  day  that  is  not  dies  juridicus, 

§  13.  In  fuing  out  a  writ  of  covenant,  there  is  a  fine    2  luft.  511. 
due  to  the  king  called  the  primer-fine  ;  for  in  every 
real  a6i:ion  for  lands  and  tenements,  of  the'yearly  value 
of  five  marks,  there  is  a  fine  of  6  s.  S  d.  due  upon  the 
original  in  the  Hanaper  Office. 

§  14.  Where  the  fherlff  of  the  county  in  which  the    ^?"^  ^-  ^mp- 
lands  lie,  is  a  party  to  the  fine,  the  writ  ought  to  be    Cro.  Car. 
direfted  to  the  coroner  :  for,  although  the  Iheriff  is  in    K^:  W.Jones 
general  the   proper   officer   to  execute   all  writs,  yet 
where  the  writ  is  brought  agrJnfl  himfelf,  it  is  the 
pradice,  in  order  to  prevent  partiality,  to  dired  the 
writ  to  the  coroner  with  this  claufe,  ^da  pradidus 
A.  B.  eji  iricccomcs  comitatus  D.fiat  csccuiio  brevis  pra- 

9  dia.   ■ 
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did.  per  ccronatorem,  ita  quod  vicecomcs  Ticn  fe  intre^ 
miitat. 

Co.  Read.  10.  §  i^.  If  an  original  writ  be  countermanded  by  a 
ntraxit,  a  fine   cannot  afterwards   be    levied   on   if. 

Bro.  Ab.  Tit.  Thus,  in  an  AfTife,  the  plaintiff  appeared  and  made  a 
retraxit;  afterwards,  the  judges  recorded  an  agree- 
ment between  the  parties  in  the  nature  of  a  fine :  and 
by  the  better  opinion  it  wa?  void,  et  cornm  non  Judice, 
becaufe  when  the  agreement  was  made,  there  was  no 
fuit  depending,  the  writ  being  determined  by  the 
retraxit. 

§  1 6.  Formerly,  if  the  king  had  died  after  the  pur- 
chafe  of  the  original  writ,  the  parties  could  not  pro- 
ceed to  levy  a  fine  on  it,  becaufe  it  was  abated.  But 
now  it  is  otherwife  ;  for  by  the  flatute  1  Ann,  c.  8. 
f=  5.  no  original  writ,  procefs,  or  proceedings  whatfo- 
cvcr,  ihall  abate  by  the  death  of  any  king  or  queen, 

§  17.  As  the  parties  are  not  fuppofed  to  appear  be- 
fore the  return  day  of  the  writ  of  covenant,  it  follows, 
that  no  agreement  can  take  place  between  them  until 
that  period  :  and,  therefore,  if  any  of  the  parties  die 
before  the  return  day  of  the  writ  of  covenant,  the  fine 
will  be  void. 

Wright  &M.        §  18.  A  writ  of  error  was  brought  to  reverfe  a  fine 

Cro^tU^z'"''     ^'-'^^^^  ^y  hufband  and  wife,  and  the  error   affigned 

468.  -^vais,  that  the  writ  of  covenant  upon  which  the  fine 

was  levied,  bare  tcjle  the  loth  oi  Au^ujl  iz  EHz,,  and 

was 
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was  returnable  in  Michaelmas  term  of  the  fame  year, 
tvhich  was  the  27  th  of  October.  The  fine  was  ac- 
knowledged before  commilfioners,  and  the  wife  died 
the  1 7th  of  Odober,  which  was  before  the  return  of 
the  writ  of  covenant.     The  fine  was  reverfed. 

The  fame  point  was  determined  in  the  cafes  of  Price 
v.  Davies,  Cojnb.  $y — 71.  Cle?ne7its  v.  Langharne^ 
1  Lord  Rapi.  Sji.  Waits  v.  Birkett^  Barnes  220. 
Wilf'  Rep.  p,  2.  115. 

§  19.  The  fecond  part  of  a  fine  is  the  licentia  con-  LlcentJaCon- 
cordandi^  for  as  foon  as  the  action  is  brought,  the  ^^Rgp.^lg  a. 
defendant  knowing  himfelf  to  be  in  the  wrong,  is 
fuppofed  to  make  overtures  of  accommodation  to  the 
plaintiff,  who  accepts  them,  but  having  given  pledges 
to  profccute  his  fuit,  applies  to  the  court,  upon  the 
return  of  the  writ  of  covenant,  for  leave  to  make  the 
matter  up,  which  is  readily  granted  on  payment  of 
another  fine. 

§  20.  This  fine  is  called  the  King's  filver,  and  is   King's  Silver- 
paid  on  obtaining  the  licentia  concordandi^  becaufe  the  *  ^ 

King   by  fuch  compofition   lofes  the   fines,  amercia- 
ments, and  other  advantages,  that  would  have  accrued 
to  him  upon  the  judgment  or  nonfuit,  which   in  an- 
cient times  formed  no  inconfiderable  part  of  the  royal    ■ 
revenue. 

S.  21.  The  King's  filver,  which  is  fometimes  called   idem, 
the  poft.fine,  with  refpeft  to  the  primer-fine,  due  on 
ihe  original  wTit,  is  an  ancient  revenue  of  the  crown. 

Vol,  V,  C  •  and  . 


tf  Title  XXXV.     Fine.     Ch.  u.  §  2 1~ 23. 

and  is  as  much  as  the  primer-fine,  and  half  as  much 
more.  It  is  entered  on  the  writ  of  covenant  in  the 
5  Rep.  89  a.  following  manner  : — Robertus  Drury  dat  Domi?ia 
Retina  Jlpt'  lib.  pro  Ucaitia  coiicordandi  cum  Tboma 
Tey  arm.  et  Elconora  itxore  ejus  de  placiio  conventionis 
de  maneriis  de,  ^c.  Iffc.  ct  habet  chirographum  per 
paccm  admijfum  coram  Jacobo  Dier,  ^c.  And  fuch 
entry  ought  to  contain,  ifl,  The  fum  given  for  lictnce 
to  compound.  2d,  The  party  who  pays  it,  that  is, 
the  perfon  in  whom  the  fee  is  to  be  vefteJ.  3d,  The 
plea,  and  between  whom:  and  4th,  The  land  for 
which  the  fine  is  paid. 

§  22.  If  any  of  the  parties  die  before  the  entry  of 
the  King*s  fdver,  the  fine  is  in  general  void  ;  becaufe 
the  King's  fdver  not  being  due  until  the  return  of  the 
writ  of  covenant,  and  being  paid  for  permiiTion  to 
accommodate  the  fuit,  the  agreement  of  the  parties 
cannot  be  confidered  as  lawful  until  it  is  entered ; 
and  confequently  if  the  demandant  or  tenant  dies 
before  this  is  done,  the  fine  will  have  no  effecl,  being 
funilar  to  a  judgment  given  in  an  adverfary  fuit,  after 
the  death  of  one  of  the  litigating  parties.  If  hovv^ever 
it  fhould  app;;ar  upon  record  that  the  King's  fdver  was 
paid  before  the  death  of  the  cognizor,  though  in  truth 
the  facl  be  othcrwife,  the  judges  will  fupport  fuch  a 
fine,  and  will  not  allow  of  any  averment  that  the 
Vide  Infra.  cognizor  died  before  the  entry  of  the  King's  filver, 
becaufe  that  would  contradict  the  record. 


Farmer's  S  ^3'    ^  ^'^^^  ^^"^^  ^^^  ^"^'^'^  acknowledged  a  fine 

Cafe, 
Hob.  330. 
i))er  12  J  b. 


^'^^^'  before  commillioncrs,  the  26th  of  March  1621,  and 

Hob.  ,,„.  ^j._^ 
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the  wife  died  on  the  27th  of  the  fame  month.  The 
28th,  compofition  was  made  in  the  alienation  office 
upon  a  writ  of  covenant,  made  returnable  hi  Hilary 
term  before,  and  the  King's  filvcr  was  entered  in  the 
office  of  the  King's  filver  as  of  the  fame  Hilary  term, 
and  fo  the  fine  was  paffisd  and  engrofled.  The  heir  at 
law  of  the  wife  moved  in  the  Eajier  term  following 
againft  this  fine,  but  upon  debate  the  court  r  jfolved  ■ 
that  the  fine  raufl  fland. 

§  24.  A  fine  was  acknowledged  by  a  min  and  his  Anon, 
wife  on  the  27th  of  December  1689,  but  by  reafon  of 
King  James\  abdication,  and  his  carrying  away  the 
great  feal,  there  followed  a  flay  of  proceedings  at  law, 
and  the  woman  died  on  the  2 2d  of  February,  The 
King's  filver  was  paid  as  upon  a  writ  of  covenant  in 
King  Jatnes^'6  time,  though  no  writ  was  then  fued  out. 
Afterwards  a  writ  of  covenant  was  purchafed,  return- 
able  in  Michaelmas  term  preceding,  fealed  with  the 
feal  of  King  William  and  Queen  Mary,  and  the  fine 
was  engrolfed  as  of  Michaelmas  term.  It  was  moved 
that  this  fine  fhould  be  vacated  ;  but  the  court,  after 
the  caufe  had  been  tv/ice  argued,  gave  their  opinion 
feriatim  that  the  fine  fhould  fland,  as  the  entering  of 
the  King's  filver  after  the  death  of  the  parties  could 
not  then  be  examined  into,  the  fine  being  engroffed  ^^11  v.  Cock, 
and  completed  as  a  fine  of  Michaelmas  term.  3  ^°^'  Ho» 

S  25.    A  fine  was  acknowledged  before   commif-  Barber  t. 
fioners  on  the  13th  of  M^_y  i754'     The  writ  of  cove-  i>a^i.a"s2i3. 
nant  was  telled  the   firil  day  of  Ecjlcr  term  in  five 
weeks  (19th  Mayy    It  was  compounded,   and  the 
C  2  pre-fins 
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pre-fine  paid  between  the  17th  and  23th  of  May,  and 
after  pafling   the   return,  warrant  of   attorney,    and 
cuj2os  brcvium  office,  was  brought  to  the  King's  filver 
office  on  the  nth  of  June,  and  the  clerk  then  entered 
the  King's  filver  or  poft-fine  in  his  book,  and  on  the 
writ  of  covenant.     Mary  Nunn  the  cognizor  died  on 
the  27  th  of  Alay.     A  caveat  to  prevent  the  compleat- 
ing  of  this  fine  was  brought  to  the  King's  filver  office 
the  1 3th  of  June,  before  the  record  was  made  up  in 
foi-m,  on  behalf  of  John  Nunn,  eldefl  fon  and  heir  of 
the  cognizor.     A  rule  to  fhew  caufe  why  that  caveat 
Ihould  not  be  withdrawn,  was  made  abfolute,  and  the 
court   utterly  exploded  the  notion  which    prevailed, 
undoubtedly  by  miftake,    in  the  cafe  of  Harneis  v. 
E3iiies2T4.      Mickletwaitc,  that  the  King's  filver  was  the  pre-fine, 
or  fine  for  licence  to  alienate,  whereas  the  King's  filver 
is  the  poll-fine,  or  fine  given  pro  Ucentia  concordandi. 
The  return  of  the  writ  of  covenant  was  agreed  to  have 
been  in  the  life-time  of  Mary  Nunn,  the  cognizor ; 
and  from  that  time  the  crown  had  a  right  to  the  pofl- 
fine,  which  was  entered  at  the  King's  filver  office  be- 
fore any  caveat  was  entered  againfl  it.     The  making 
up  the  record  in  form  is  a  minifterial  acl,  not  neceflary 
to  be  done  previous  to  the  caveat,  as  the  entry  of  the 
clerk  of  the  King's  filver  was  fufficient. 

c  otton  V.  §  26.  When  a  year  and  a  day  has  elapfed  from  the 

Tymll,  jj^j^  Qf  jl^g  caption,  or  acknowledgment  of  a  fine, 

wiihout  entering  the  King's  filver,  an  affidavit  mult  be 
made  that  all  thofe  who  depart  with  any  interefl  by 
the  fine  are  fi:ill  living,  otherwife  the  King's  filver  will 
not  be  received.  And  now  that  the  King's  filver  is 
3  P^^^ 
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paid  at  the  Alienation  Office,  if  a  year  elapfes  before 
the  line  is  carried  to  the  King's  filver   office,  an  affi-    Gregrory  v. 
davit  mufl  be  made  that  the  parties  were   aUve  when    ji^rncaTiV 
the  King's  filver  was  paid, 

§  27.  By  a  rule  of  the  Court  of  Common  Pleas, 
made  in  Eajlcr  term  9  Ann^  it  is  ordered,  ''  That  no 
"  fine  whatfoever  taken  and  acknowledged  before  the 
"  chief  juflice,  or  any  judge  of  affife,  or  ferjeant  at 
"  law,  if  the  date  of  the  caption  of  fuch  fine  fhall 
"  appear  to  have  been  razed,  fliall  for  the  future  pafs 
"  the  Qiieen's  filver  office,  and  the  C>ueen's  filver  of 
"  fuch  fine  be  recorded,  by  the  faid  clerk  of  the 
"  Queen's  filver,  before  there  be  an  order  under  the 
"  hand  of  the  faid  chief  juflice,  or  fome  other  juflice 
"  of  this  court,  for  his  pafTing  and  entering  fuch  fine 
"  firfl  had  and  obtained." 

§  28.  Formerly  tlie  pofl-fine  or  King's  filver  was 
paid  at  the  King's  filver  oflke ;  but  by  the  fi:atute 
^2  Geo.  2.  c.  14.  it  is  enacled,/  i.  "  That  on  every 
*'  writ  of  covenant  v^^hich  fliall  be  fued  out  for  paffing 
"  of  fines  in  the  Common  Pleas  at  Wcjlminjler^  the 
"  officer  whofe  duty  it  is  to  fet  and  indorfe  the  pre- 
*'  fine  payable  thereon,  firall,  at  the  fame  time,  fet 
"  the  ufual  poll-fine,  and  indorfe  the  fame  on  the 
"  back  of  the  faid  writ,  together  with  his  name  or 
**  mark  of  office,  in  like  manner  as  the  fame  are  novv' 
"  indorfed  at  the  King's  filver  office ;  which  poll-fine 
"  fhall  be  forthwith  paid  to  the  receiver  of  the  pre- 
**  fines  at  the  Alienation  Office,  with  4^.  as  his  fee 
**  for  receiving  the  fame,  inftead  of  his  fee  of  4c7. 
C  3  "  charged 
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"  charged  on  lands  and  hereditaments,  and  payable 
"  to  flierifls,  baililFs,  and  others,  on  difcharging  the 
"  fame,  by  3  Geo.  i.  c.  15.  which  fee  of  ^d.  by  the 
*'  faid  aft  granted,  after  the  firft  day  of  Trinity  term 
'^  1759,  fliall  ccafc ;  and  fuch  receiver  fliall  indorfe 
"  upon  the  back  of  every  fuch  t\  rit  of  covenant  one 
*'  mark  of  oiUcej  as  is  now  ufed  by  ham  on  the  re-^ 
"  ceipt  of  pre-fmes  at  the  Alienation  Office,  with  the 
''  name  of  fuch  receiver,  and  the  fum  received  as  the 
"  pofl-finc,  v/hich  mark  of  fuch  receiver  fhall  dif- 
"  charge  the  manors,  lands,  and  hereditaments  com- 
*'  prifed  in  the  faid  v^^rit  of  covenant,  and  the  cog- 
**  nizees  named  therein." 

Sect.  2.  "  The  officer  or  clerk  of  the  King's  filver 
«  office,  or  his  deputy,  fliall  continue  to  enter  every 
"  line  upon  record,  in  the  Vvay  hitherto  ufed,  and 
"  make  the  fame  entries,  and  put  thereon  the  fame 
"  indorfements,  with  the  fame  mark,  and  in  like 
"  manner  as  hath  hitherto  been  the  pradice  of  the 
«'  faid  off-ce  in  paffing  fines ;  and  no  fine,  until  the 
*'  fame  be  marked  with  the  fum  to  which  the  poft-fine 
««  amounts  in  the  King's  filver  office,  fliall  be  effcdlual 
«'  in  law." 

Sccf.  3.  "  Where  no  pre-fine  is  payable  on  any  writ; 
f'  of  covenant,  liz.  wtiere  the  lands  are  under  the 
<'  yearly  value  of  five  marks,  the  officer  at  the  Alie- 
*«  nation  Office,  whofe  duty  it  is  to  fet  pre-fmes,  fliall 
**  fet  on  every  writ  of  covenant  brought  to  the  faid 
"  Alienation  Office,  on  which  no  pre-fine  is  payable, 
'«  a  pofUfine  oi  6  s,  ^  d»  and  fliall  indorfe  fuch  pofl:- 

^*  fine 
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"  fine  of  6  .r.  8  d.  on   every  fuch  writ  of  covenant, 

"  with  his   name   and   mark  of  office,  as  it  has  been 

"  ufual ;  and  every  fuch  pofl-fine  of  6  s.  8  </.  fhall  be 

"  paid  to  the  receiver  of  the  Alienation  OfSce  before 

*«  the  writ  of  covenant,  on  which  no  pre-fine  is  pay- 

**  able,  be   pafled  at  the  Alienation  Office  ;  and  the 

"  receiver  on  payment  of  the  faid  bs.  S  d.  fliall   in- 

*'  dorfe  and  mark  every  fuch  writ   of  covenant,  as 

"  other  writs  of  covenant  are  by  this  act  diredcd  to 

«'  be  indorfed." 

Sed,  4.  '*  The  officer  or  clerk  of  the  King's  filver 
«  office,  or  his  deputy,  after  the  firil  day  of  Trijiity 
*«  term  1759,  ffiall  not  receive  any  writ  of  covenant, 
"  unlefs  it  appear  by  the  mark  and  indorfement  of 
"  fuch  receiver,  that  the  pofl-fine  has  been  paid." 

Sed.  5.  "  If  after  the  payment  of  fuch  pofl-fine, 
"  the  writ  of  covenant,  by  the  death  of  any  of  the 
**  parties,  or  other  caufe,  be  prevented  from  paffing 
<*  through  the  feveral  other  offices,  fo  as  the  faid  fine 
"  Is  not  completed,  then  the  faid  receiver  fliall  repay 
*«  to  the  cognizees,  or  their  attorney,  on  producing 
««  and  filing  with  him  the  faid  writ  of  covenant,  every 
<«  fuch  fum  as  has  been  by  him  before  received  for- 
♦'  the  pofl-fine  ;  and  fuch  writ  of  covenant  fo  remain^ 
*«  ing  filed  with  fuch  receiver,  fhall  be  a  difcharge  to 
**  fuch  receiver." 

§  29.  The  third  part  of  a  fine  Is   the  concord,  or    Concord, 
agreement  entered  into  openly  in  the  Court  of  Com-    yide^cii.  4.* 
juon  Pleas,  or  before  the  Chief  Juilicc  of  that  court, 
C  4  or 


u 
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or  commiflioners  duly  authorifed  for  that  purpofe, 
which  is  the  foundation  and  fubflance  of  the  fine.  It 
is  ufually  an  acknowledgment  from  the  deforciants, 
or  thofe  who  keep  the  others  out  of  poflefTion,  that 
the  lands  in  queflion  are  the  right  of  the  demandant ; 
and  from  the  acknowledgment  or  recognition  of  right 
thus  made,  the  party  who  levies  the  fine  is  called  th« 
cognizor,  and  the  perfon  to  whom  it  is  levied  the 
cognizee, 


The'form  of  the  concord  is  thus :  "  And  the  agree- 
ment is  fuch,  to  wit,  that  the  aforefaid  A.  (the 
deforciant  in  the  original  writ)  hath  acknowledged 
the  aforefaid  manors,  lands,  tenements,  and  heredi- 
taments, with  the  appurtenances,  to  be  the  right  of 
him  the  faid  B,  (the  plaintiff  or  demandant)  and 
thofe  he  hath  remifed  and  quit-claimed  from  him 
the  faid  A.  and  his  heirs,  to  the  aforefaid  B.  and 
his  heirs  for  ever.  And  moreover  the  faid  A.  hath 
granted  for  himfelf  and  his  heirs,  that  he  will  war- 
rant to  the  aforefaid  B.  and  his  heirs  the  aforefaid 
manor,  lands,  tenements,  and  hereditaments,  with 
the  appurtenances,  againft  him  the  faid  A.  and  his 
heirs  for  ever," 


Bra£l.  329^. 
Ijtm  jiia  a. 


§  30.  By  the  common  law,  the  cognizor  feems  to 
have  been  bound  to  warant  the  lands  to  the  cognizee, 
although  no  exprefs  words  to  that  purpofe  were  in- 
ferred in  the  fine,  hem  f officii  finis  fad  us  in  euria  Do- 
mini Regis ^  licet  expreffa  warrant ia  vel  homagium  et 
fervitium   iiQn.  intervenerit,  dum  tamcn  confliterit  per 

finem 
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fincm  ^  cJjirographu7n,  quod  illi  qui  tenets  tenere  deheat 
de  eo  qui  vacatur  ad  'warrantum.  But  in  courfe  of 
time  it  became  the  praftice  to  annex  an  exprefs  war- 
ranty to  all  fines,  which  is  ftill  continued. 

§31.  It  was  formerly  the  praftice  for  the  cognizor  Farmer's 
to  make  the  cognizance  (that  is)  to  acknowledge  the  Hob.  330, 
concord  of  the  fine,  before  any  original  writ  had  been 
fued  out,  and  this  cuflom  fo  far  prevailed,  that  the 
judges  uniformly  fupported  fuch  fines  ;  but  in  all 
cafes  of  this  kind,  an  original  writ  mud  have  been 
fued  out  and  made  returnable  on  fome  day  previous  to 
that  on  which  the  concord  was  acknowledged ;  a 
licejitia  concordandi  mufl  alfo  have  been  obtained,  and 
the  King's  filver  mud  have  been  regularly  paid  and 
entered ;  for  thefe  circumftances  were  abfolutely  ne- 
ceflary  to  complete  the  fine. 

* 

§  32.  The  pradice  of  acknowledging  the  concord  of 
a  fine  before  the  writ  of  covenant  v/as  fued  out,  was 
often  produ6:ive  of  great  inconveniencies  and  irregu- 
larities, which  are  now  prevented  by  a  rule  of  the 
Court  of  Common  Pleas,  made  in  Trinity  term  30  i  Hen.  Black. 
Geo.  3.  by  which  it  is  ordered  that,  from  and  after  the  ^^P*  ^^^' 
firft  day  of  Michaelmas  term  then  next  enfuing,  every 
fine  at  the  time  of  figning  the  judge's  allocatur  thereon 
fhall  have  the  writ  of  covenant  fued  out  and  annexed 
thereto. 

§  33.  By  the  datute  23  Eliz.  c.  3.  f.  5.  it  is  ena£lcd, 
"  That  every  perfon  that  fliall  take  the  knowledge  of 

"  any 
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"  any  fine,  or  fhall  certify  them,  fhall,  with  the  cer- 
"  tificate  of  th'^  concord,  certify  alfo  the  day  and 
"  year  wherein  the  fame  was  knowledged.  And 
'•  that  no  clerk  or  officer  fhall  receive  any  writ  of 
*'  covenant,  whereupon  any  fine  is  to  pafs,  unlefs  the 
**  day  of  the  knowledge  of  the  fame  fine  fhall  appear 
"  in,  or  by  fuch  certificate,  upon  pain  that  every 
"  clerk  that  fliall  receive  any  fuch  writ  fhall  forfeit 
"  for  every  time  that  he  fliall  fo  oftend  the  fum  of 
"  five  pounds.*' 

§  34.  The  concord  of  the  fine  comes  in  lieu  of  the 
fentence  which  would  have  been  given  in  cafe  the 
parties  had  not  compounded  the  caufe  j  and  is  there- 
fore exadly  of  a  fimilar  nature,  and  attended  with 
the  fame  confequences  as  a  judgment  in  an  adverfary 
Co.  Read.  6.  fuit.  The  cognizance  mufl  therefore  be  made  of  thofe 
things  only,  and  to  thofe  perfons  only  who  are  named 
in  the  original  writ  on  which  the  fine  is  levied,  becaufe 
the  cognizance  being  in  the  nature  of  a  judgment 
binds  only  thofe  perfons  and  things  which  are  judicially 
before  the  court. 

Co,  Read.  6.  §  2,5'  This  rule  however  admits  of  a  few  excep- 
tions, for  a  remainder  may  be  limited  in  the  concord 
of  a  fine,  to  a  perfon  not  named  in  the  original  writ, 
in  the  fame  manner  as  a  remainder  may  be  limited  in 
a  deed  to  a  perfon  v/ho  is  not  a  party  to  it, 

Co. Read.  II,  §  36.  If  2ipracipe  be  brought  againfl  a  tenant  for 
life,  and  upon  his  default  the  perfon  in  reverfion  is 

received, 
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received,  he  may  levy  a  fine  of  his  reveiTion  to  the 
demandant,  although  he  is  not  named  in  the  original 
writ.  In  the  fame  manner  f  a  hne  is  levied  by  a  s^^-p.  29^. 
vouchee  to  the  demandant,  or  by  a  demandant  to  the 
vouchee,  it  will  be  good ;  but  a  fine  levied  by  a 
vouchee  to  a  ftranger  is  void. 

The  reafon  of  the  two  lafl  cafes  is,  becaufe  the 
perfon  in  reverfion  and  the  vouchee,  are  allowed  by 
the  court,  to  come  in  the  place  of  the  tenant  againft 
whom  the  pracipe  was  originally  brought ;  and,  having 
thus  been  made  parties  to  the  fuit,  they  are  bound  by 
the  judgment,  as  much  as  if  they  had  been  named  in 
jhe  original  writ. 

§  x'].  The  objeft  of  fines  beingj  to  fettle  the  pof-  ^ro.  Ab.  Tit, 
lelnon,  not  only  for  the  prefent  but  for  ever,  in  the  5  Rep  38  h, 
mod  certain  and  fecure  manner,  the  judges  never 
allow  lands  to  be  limited  in  the  concord  of  a  fine  to 
two  perfons  and  their  heirs,  but  always  dired:  the 
lands  to  be  limited  to  the  two  perfons,  and  to  the  heirs 
of  one  of  them, 

§  38.  The  neceflity  of  the  cafe,  however,  requires    Robinfon's 
that  where  the   lands   comprehended  in  the  fine  are    ^^^'^'''•^3^' 
held   by  gavelkind  tenure,  this  rule   fliould   be    dif- 
penfed   with  ;  and  therefore   when  a  fine  v/as  levied 
of    lands  held   in   gavelkind,  the  judges    will  permit 
them  to  be  limited  to  two  or  more  perfons  and  their 
heirs, 

5  39.  A  war. 
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Co.  Read.  3.         §  39.  A  warranty  ought  not  to  be  allowed  in  the 

o  •    ^v-        concord  of  a  line  from  two   perfons  and  their  heirs 
132-  *■ 

Bio.Ab,  Tit.    for  the  fame  reafon  ;  but  a  warranty  has  been  allowed 

line  6^, 

from  three  perfons  and  their  heirs  where  the  eflate  was 
held  in  gavelkind.    , 

3  Rep.  74  b.         §  40.  The  judges  ought  not   to  permit  a  fme  to  be 
■5     ^P"  3     •     levied  upon  condition,  nor  (hould  a  faving  or  exception, 
or  a  claufe  of  re-entry  be  allowed  in  a  fine.     But  let  it 
be  obferved  that  if  a  fine  is  adually  levied  to  two  per- 
fons and  their  heirs,  or  with  a  warranty  from  two  per- 
fons and  their  heirs,  or  upon  condition,  with  a  faving, 
exception,  or  claufe  of  re-entry,  fuch  a  fine  will  not- 
withfianding  be  valid,  upon  the   principle  that  Jieri 
non  dehuit  fed  fa^um  valet,  et  fa6la   tenent  multa  qucc 
12  Rep.  12  V    Jieri  prohibentur.     And  Plowden  has   given   fome  in- 
^  "        {lances  of  fines  levied   on  condition,  which  were  al- 
lowed to  be  good, 

jinft.  512.  §41.  Lands  fituated  in  different  counties   maybe 

Dyer  227. 

contained  in  the  fame  concord,  but  there  mud  be  fe- 

veral  writs  of  covenant. 

§  42.  Formerly  lands  purchafed  of  different  perfons 
were  allowed  to  be  comprifed  in  the  fame  concord, 
and  every  vendor  warranted  againfl:  himfelf  and  his 
>  *  '  °"  ^""  heirs  only.  But  by  an  order  of  the  Lord  Chancellor 
Hatton,  reciting,  that  by  thefe  kinds  of  fines  her  ma- 
jefty  was  defrauded  of  the  profits  of  her  pofl-fines, 
and  of  the  feals  on  writs,  and  the  Chancellor  and 
other  olTiccrs   lofl  their   fees,    the   curfitors   are  au- 

thorifed 
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thorlfed  to  flay  a  writ  where  there  is  more  than  one 
demandant,  and  one  deforciant,  except  coparceners, 
joint-tenants,  and  tenants  in  common.  But  the  cur- 
fitors  will  permit  two  feparate  purchafes  to  be  com- 
prifed  in  one  fine,  on  an  affidavit  that  the  value  of 
both  together  does  not  exceed  two  hundred  pounda. 

5  43.  The  Concordia  faclo  in  curia  is  the  complete 
fine,  and  therefore,  if  after  the  concord  is  acknow- 
ledged in  court,  one  of  the  cognizors  dies,  ftill  the 
cognizee  may  proceed  with  his  fine  againfl  the  fur- 
viving  cognizor. 

§  44.  Where  two  brothers  acknowledged  the  con-  Ersfield'a 
cord  of  a  fine  before  Lord  Chief  Juflice  Hobart,  and  Hob.  329. 
then  the  elder  brother  died,  feveral  motions  were 
made  for  the  proceeding  and  flaying  of  the  fine  ;  but 
the  Chief  Juflice  was  clearly  of  opinion,  that  the  cog- 
nizee might  proceed  with  his  fine  as  againfl  the  fur- 
viving  brother,  and  take  out  his  writ  of  covenant 
accordingly  ;  the  death  of  his  elder  brother  being  no 
impediment,  for  the  acknowledgment  of  each  perfon 
was  good  againfl  himfeif,  and  fhould  operate  for  as 
much  as  he  could  pafs. 

§  45.  A  fine  was  flopped  at  the  King's  filver  office  Cotton  v. 
for  want  of  an  affidavit  that  the  parties  were  living,  a  jjames  215. 
year  having  elapfed  fince  the  acknowledgment ;  and 
one  of  the  cognizors  being  dead,  application  was 
made  to  the  judges  that  he  might  be  flruck  out,  and 
that  the  fine  might  pafs  as  to  the  other  cognizor. 
This  motion  was  denied,  but  a  rule  was  made  that  the 

furviving 
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furviving  cognizor  fhoulJ  (hew  caufe  why  the  fine 
fliould  not  pafs  gener.illy  as  to  all  the  parties ;  and 
upon  affidavit  of  fervice,  the  rule  was  made  abfoluie. 

Note.  g  4*5.  The  fourth  part  of  a  fine  is  the  note,  which 

is  an  abftracl  of  the  writ  of  covenant,  and  the  con- 
cord ;  and  is  only  a  docket  taken  by  the  chlrographer, 

5  Rep.  39  «.  from  which  he  forms  the  chirograph.  It  is  fometimes 
taken  in  the  old  books  for  the  concord. 

Foot  or  Clil.         §  47.  The  fifth  and  lafl  part  of  a  fine  is  the  foot, 
^■og'ap  .  chirograph,  or  indenture,  which  includes   the  whole 

matter,  reciting  the  parties,  day,  year,  and  place,  and 
before  whom  it  was  acknowledged  or  levied.  Of  this 
there  are  inc'entures  made  or  ingrolfed  at  the  chiro- 
grapher*s  office,  and  delivered  to  the  cognizor  and 
cognizee,  beginning  with  thefe  words — Hac  ejl  Jlnalis 
Concordia^  and  then  reciting  the  whole  proceeding  at 
length  ;  thus  the  fine  is  completely  levied  at  commoa 
law. 

Co.  Read.  i.  §  4^.  A  fine  is  faid  to  be  ingrofled  when  the  chl- 
rographer makes  out  the  indentures,  and  delivers 
them  to  the  parties.  But  it  is  not  abfolutely  neceffary 
that  a  fine  fliould  be  ingroifcd,  provided  it  be  re- 
corded J  for  Lord  Coke  obferves,  that  a  fine  is  a  per- 
fe£t  record  before  it  is  ingroffed. 

§  49.  A  fine  may  be  ingroffed  at  any  time  after  it 
is  levied. 


Sir 
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Sir  John  Brome,  in  7t^  Hen.  8.  acknowledged  a  fine    SIrJ.Brorne's 
of  certain  lands.     The  King*s  filvcr  v/as  entered,  and   ^  Leon.  96. 
the  cognizance  taken  ;  and  in  29  ii//z.  the  perfon  who    ^y^^  ^S\  <'- 
claimed  under  this    fine   came  into  court,  and  prayed 
that  the  fine  might   be  engrofled,  it  appearing  upon 
examination,    that   the  party  to  whom  the   fine  was 
levied  was  feifed  after  the  fine,  and  fufFered  a  common 
recovery  of  the  land,  which  had  been  enjoyed  accord- 
ing to  the  faid  fine  ever  fince.     The  court  ordered  the 
fine  to  be  engroffed. 

^  CO.  The  record  of  the  fine  which  remains  in  the    3  1^-f^o"-  i?3- 
polTeffion  of  the  chirographer  is  the  principak  rccor-    Qo^jb,  ^^^^ 
dum  ;  fo  that  if  there  is  any  difference  between  it  and 
the  record  which  remains  with  the  cujios  brevium,  that 
which  continues  with  the  chirographer  is  confidered  as 
the  true  record. 

§  51.  The  chirograph  of  a  fine  Is  evidence  to  all    GiIb.Evid.24, 
perfons,  and  in  all  courts,  of  fuch  fine ;  becaufe  the    ^^^^ 
chirographer  being  an  officer  appointed  by  the  law  for 
the  purpofe  of  tranfcribing  fines  from  the  record,  his 
copies  mufl  be  allowed  to  be  authentic. 

§  52.  There  are  two  petitions  of  the  Commons  in    All  the  Pro- 
the  rolls  of  Parliament,  4  Heii.  4.;'N°  ^^.  and  5  He?i.  4.    Fi,ics"^^^,ft'^l.g 
N**  28.  ftating,  that  many  fines  of  land  remained  in    'ecoidcd. 

^  ^  r  Kot.  Pari. 

the  King's  treafury,  and  the  notes  or  fuch    fines  re-    Vol.  3.  495. 
maining  in  the  Court  of  Common  Pleas,  had  been   ^1"^"  ^^'^* 
taken  away,  and  other  fines  and  notes  of  fines  coun- 
terfeited and  put  in  their  places,  whereby  many  per- 
fons were  difinherited ;  in  confequence  of  which,  a 

flatute 
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jflatute  was  Immediately  pafled,  5  Hen.  4.  c.  14.  enacl- 
ing,  that  all  the  proceedings  on  fines,  both  previous 
to  and  at  the  acknowledgment  thereof,  fliould  be 
inrolled  of  record  in  the  Court  of  Common  Pleas. 
And  by  the  I'^EHz.  c.  3.  §  i.  &  6.  it  is  enabled,  that 
every  writ  of  coven^t  and  other  writ,  whereupon 
any  fine  fliall  be  levied,  the  return  thereof,  the  writ 
of  dedimus  potejlatem  made  for  the  knowledging  of 
any  of  the  fame  fines,  the  return  thereof,  the  con- 
cord, note  and  foot  of  every  fuch  fine,  the  proclama- 
tions made  thereupon,  and  the  King's  filver,  may, 
upon  the  requefl  or  election  of  any  perfon,  be  inrolled 
in  rolls  of  parchment ;  and  that  the  inrolments  of  the 
fame,  or  of  any  part  thereof,  fliall  be  of  as  good 
force  and  validity  in  law,  to  all  intents,  refpects,  and 
purpofes,  for  fo  much  of  any  of  them  fo  inrolled,  as 
the  fame,  being  extant  and  remaining,  were  or  ought 
by  law  to  be. 

5  ^"7^,  The  office  of  the  chirographer  of  fines  was 
burnt  down  in  the  year  1 679,  whereby  feveral  records  of 
fines  which  had  been  levied  in  Trinity  and  Michaelmai 
term  preceding,  were  cither  burnt  or  loll.  In  confe- 
quence  of  which  an  a£t  was  pafTed,  31  Car.  2.  c.  3. 
reciting,  that  the  fines  fo  burnt  or  lofl  had  duly  pafTed 
all  the  offices ;  fo  that  by  the  records  of  the  King's 
filver,  the  notes  of  the  curfitor  who  made  out  the 
writs  of  covenant,  and  the  entries  th,ereof  at  the  office 
of  alienation,  and  by  the  book  of  entries  of  fines 
kept  by  the  chirographer's  deputy,  l^^c.  the  full  con- 
tents of  all  fuch  fines  would  appear.  But  for  want 
of  the  records  of  the  fines  fo  burnt  or  loft,  purchafers 

and 
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and  others,  whofc  titles  were  fecured  under  the  faid 
fines,  were  in  danger  of  having  the  fame  Impeached. 
It  was  therefore  enabled,  that  the  faid  chirographer  or 
his  deputy  (hould,  before  the  end  of  the  next  Trinity 
term,  upon  oath  certify  to  the  Juflices  of  the  Common 
Pleas,  a  note  of  all  fuch  fines  entered  into  the  faid 
book  kept  by  the  faid  deputy,  that  he,  upon  diligent 
fearch,  fliould  find,  were  either  burnt  or  loft,  by  reafon 
of  the  faid  fire  ;  which  certificate  fhould  be  in  parch- 
ment, fairly  written,  and  a  copy  thereof  fet  up  In  We/i» 
minjier-liall,  isfc.  and  that  any  time  within  three  years^ 
the  Chief  Juftice  of  the  faid  Court  of  Common  Pleas, 
together  with  any  one  or  more  of  the  Juftices  of  the 
faid  court,  fhould  have  power  to  fend  for  any  officer's 
books,  records,  ^c.  and  upon  full  examination  of  any 
fuch  fine,  the  records  whereof  were  burnt  or  loft,  fhould 
dired  the  faid  chirographer  or  his  deputy  to  new-engrofs 
the  note  and  foot  of  fuch  fine  without  fee,  and  to 
carry  the  fame  before  the  faid  Chief  Juftice,  and  fuch  "' 

other  of  the  faid  juftices  as  fliall  have  taken  the  exa- 
mination concerning  the  burning  or  lofs  of  fuch  fine, 
who  are  required  to  fubfcribe  their  names  at  the  bot- 
tom of  the  faid  note  and  foot ;  and  every  fuch  fine 
whereof  the  record  fhould  be  fo  new-engroffed,  fliould 
be  of  the  fame  force  and  eftecl,  as  if  it  had  ftill  re- 
mained upon  record  unconfumed  or  not  loft* 

§  54.  It  Is  a  principle  of  the  common  law,  that  the    No  Aver- 
evidence  of  a  record  Is  of  fo  high  and  certain  a  nature,    JJ,e"[;hfro*^ 

that  Its  authenticity  Is  never  permitted  to  be  called  in.    graph. 

fl'  r     1.  1  t  .    n  2  Inft.  26Q  a, 

queition  ;  lo  that  no  averment  can  be  made  agamft  any   pyer  89  4, 

facl  which  Ij  once  upon  record ;  and,  therefore,  when 

Vol.  V,  D  the 
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the  foot,  or  chirographuni  of  a  fine  is  recorded,  no 
averment  can  be  made  as  to  the  caption  or  time  of  its 
acknowledgment,  but  it  mud  be  confideicd  as  a  fine 
of  that  term  in  which  it  is  recorded. 

Lloyd  V.  Vlf.  %  ^^.  Upon  a  trial  at  bar,  in  cjeclment,  it  appeared, 
1  Brcwn  37§'.  ^^'^^^  Nathaniel  Lord  Vifcount  Say  and  Sole  being  te- 
Salk.  341.        nant  in  tail  of  the  premifes  in  queflion,  with  remain- 

10  Mod.  40.  ■       r^       ,  J      •       T\/r- 

^Bro.  Pari.      der  over,  levied  a  fine  m  October  1701,  and,  m  Mt- 
''^"  chaelmas  term  following,  fullered  a  recovery :  and  to 

prove  this,  the  chirograph  of  a  fine  was  produced,  im- 
porting, that  Nathaniel  Vifcount  Say  and  Sele  levied 
that  fine  on  rhe  23d  o^  Oclober  1701  ;  and  the  exem- 
plification of  a  common  recover)^  was  alfo  produced, 
which  appeared  to  have  been  fuftered  on  the  i8lh  of 
November  1701.  The  quefl;ion  was,  whether  the  cog- 
nizee  of  the  fine  had  the  freehold  in  him  when  the 
recovery  was  fuffered  ? 

It  was  infilled  by  the  plaintiff's  counfel  that  he  had 
not ;  for  that  the  fine  given  in  evidence  to  make  him 
fo,  w;is  not  in  fact  acknowledged,  until  the  2d  of 
March  1 70 1,  which  was  four  months  after  the  reco- 
very was  fufi"t;red ;  and,  to  fupport  this  fact,  they 
.offered  to  produce  and  prove,  ift.  The  record  of  the 
recognizance,  or  acknowledgment  of  the  fine,  under 
the  hand  of  the  Lord  Chief  Jufiice  Trc-j:,r,  whereby 
it  appeared,  that  the  acknowledgment  thereof  was 
made  and  taken  before  the  faid  Lord  Chief  Jufiice  on 
the  2d  day  of  March  1701,  and  not  before.  2dly, 
'Jhat  the  acknowledgment  of  the  fine  was  the  very 
true  acknowledgment  or  recognizance  of  the  concord 
2  upon 
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t'.pon  which  the  fine  given  in  evidence  pafTed,  and  upon 
which  the  chirograph  of  that  line  was  made  and  en- 
grofled.  And,  3dly,  They  offered  to  produce  the  files 
of  the  Court  of  Common  Picas  of  the  acknowledg- 
ment of  all  fines  in  Michaelmas  term  1701,  whereby  it 
would  appear  that  Lord  Say  and  Scle  did  not  acknov/- 
ledge  any  fine  whatfoevcr,  of  or  in  that  term  at  any 
time  before  the  fuffering  the  common  recovery.  But 
the  Court  of  Queen's  Bench  refufed  to  admit  any  of 
the  matters  offered  againfl  the  fine  to  be  given  in  evi- 
dence, being  of  opinion,  that  no  proof  or  evidence  of 
the  time  of  the  acknowledgment  of  a  fine  ought  to  be 
admitted,  contrary  to,  or  againfl  the  chirograph  there- 
of ;  and  that  the  record,  v/hich  is  the  chirograph  of 
the  fine,  cannot  be  falfified  until  it  is  vacated  or 
reverfed.  ^ 

From  this  judgment,  a  writ  of  error  was  brought  in 
■the  Houfe  of  Lords ;  and  one  of  the  errors  afligned 
was,  becaufe  the  records  and  matters  offered  to  be 
given  in  evidence,  were  not  admitted  or  allowed  by 
the  court  to  be  given  in  evidence  to  prove  the  true 
time  of  acknowledging  the  fine.  In  fupport  of  which, 
it  was  infilled,  that  as  the  fine  was  not  in  faO:  acknow- 
ledged until  the  2d  of  March^  it  could  not  transfer  the 
freehold  of  the  lands  to  the  tenant  to  the  praecipe  three 
months  before  the  time  of  that  acknowledgment ;  and 
that  the  plaintiff  was  admitted  to  the  proof  of  this  fad, 
by  the  flatute  23  EUz.,  c.  3.  f.  5.,  which  directs,  that 
the  time  of  the  acknowledgment  fiiall  be  certified  by 
thofe  who  take  luch  acknowledgment ;  for,  if  a  man 
cannot  give  in  evidence  the  time  of  acknowledging  a 

D  2  fine, 
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fine,  in  order  t  o  avoid   deceit  impofed  upon  him   by 
that  fine,  this  flatute  would  anfwer  no  purpofe. 


Vide  infra. 
ch.  J  4. 


On  the  other  fide,  it  was  contended,  that  the  cap- 
tion of  the  fine  ought  not  to  be  admitted  againfl  the 
record  or  indenture  of  the  fine  ;  for  it  would  ihake  all 
family  fettlements,  and  introduce  the  greatefl  uncer- 
tainty and  confufion  in  all  conveyances  by  fines,  upon 
which  the  mod  confiderable  eflates  in  the  kingdom 
depended  ;  and  that  an  attempt  to  fet  afide  a  fine  upon 
evidence  was  never  before  made.  That,  in  the  inden- 
tures of  all  fines,  the  concord  is  recorded  to  be  made 
in  court ;  whereas  the  captions  of  the  acknowledg- 
ments of  all  fines  (except  a  very  few)  are  taken  out  of 
court,  either  before  the  Lord  Chief  Juflice  of  the  Com- 
mon Pleas,  or  commiffioners  in  the  country ;  and 
upon  a  writ  of  error,  no  error  can  be  afllgned  in  the 
caption  varying  from  the  record,  as  that  would  be  an 
error  contrary  to  the  record :  but  if,  in  the  prefent 
cafe,  the  fine  was  irregular,  the  proper  method  was  to 
apply  to  the  Court  of  Common  Pleas  where  the  fame 
was  levied,  and  not  attempt,  in  a  fummary  way,  to 
invalidate  it  by  evidence  in  ejedment.  The  judgment 
was  affirmed. 


Of  Motion* 
to  prevent 
Fines  from 
being  com- 
pleted. 


%  S^'  Applications  are  fometimcs  made  to  the  Court 
of  Common  Pleas  to  prevent  fines  from  being  com- 
pleted, on  a  fuggeftion,  that  the  parties  are  difabled 
by  law  from  levying  fuch  fines. 


Wilfon  56.  ■^y  '^  ^^^'^  °f  court  made  Ilil.  28.  and  29  Car.  2.,  all 

perfons  making  any  complaint  againfl  fines  acknow- 
ledged 
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ledged  by  infants,  feme-coverts,  without  the  confent  of 
their  hufbands,  or  perfons  of  non  fane  mcmorie^  or 
othervvife  difabled  by  law  to  acknowledge  the  fame, 
or  by  any  perfon  in  the  name  of  another,  or  by  the 
like  deceit,  and  obtaining  rules  fur  the  ftaying  of  fuch 
fines,  {hall,  from  term  to  term,  fo  long  as  they  fhall 
expca  benefit  or  obfervance  of  fuch  rules,  enter  and 
continue  the  fame  rule  for  that  term,  or  leave  copies 
thereof  with  the  cuflos  brevium,  clerk  of  the  king's 
filver,  and  chirographer,  that  the  fame  may  thereby 
be  the  better  taken  notice  of ;  or,  in  default  thereof, 
the  faid  officers,  or  any  of  them,  fhall  not  ftand  far* 
ther  obliged  thereby. 

And  all  perfons  concerned  in  the  obtaining  or  pro* 
fecuting  fuch  rules  for  the  ftaying  of  fuch  fines  fo  le- 
vied as  aforefaid,  their  attornies  and  clerks,  are  thereby 
enjoined  every  term,  to  fearch  and  fee  the  books  and 
entries  of  fines  with  the  clerk  of  the  king's  filver,  or 
other  officer,  where  entries  are  kept  for  that  purpofe, 

5  57.  By  a  rule  of  court  made  Fafch.  29  Car.  2,, 
all  manner  of  caveats  and  orders  for  the  flopping  any 
fines  fhall  be  renewed  every  term,  and  copies  thereof 
left  with  the  clerk  of  the  kmg's  filver,  lor  which  he  is 
to  demand  only  his  antient  fee  of  3  s.  4  d.  the  term  ; 
and  in  default  thereof,  all  caveats  that  fiiall  not  be  fo 
renewed,  fhall  lofe  their  force  and  be  void, 

558,  When  fines  became  a  general  mode  of  afTurance,    of  the  Pro. 
it  became  neceffary  to  render  the  levying  of  them  a  mat-    ^  ^^^^  ^°'^*'' 
ter  of  the  moflpublic  notoriety,  on  accoimt  of  thofe  v/iiofe 

D  3  rights 
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rights  might  be  barred  by  not  making  their  claim  in 
due  time.  For  this  purpofe,  it  was  enacted  by  the 
27  Ediu.  I.  c.  I.,  that  the  notes  of  all  fines  fhould,  in 
future,  be  openly  read  in  the  Court  of  Common  Pleas 
at  two  certain  days  in  one  week,  and  that,  during 
fuch  reading,  all  pleas  fliould  ceafe. 

§  59.  By  the  flatute  4  Hen.  7.  c.  24.  f.  i.  it  Is  en- 
acted, "  That  after  engroffing  of  every  fine,  it  fhall  be 
"  read  and  proclaimed  in  open  court  the  fame  term, 
*'  and  in  three  terms  then  next  following  the  fame  en- 
<'  grofiing,  in  the  fame  court,  at  four  feveral  days  in 
"  each  term,  and,  in  the  fame  time  that  it  is  fo  read, 
**  all  pleas  to  ceafe." 

Since  the  making  of  this  aft,  the  proclamations  arc 
indorfed  on  the  foot  of  the  fine,  and  are  confidered  as 
matters  of  record. 

Plowd.  371/  §  60.  By  the  words  of  the  ftatute  4  Ht «.  7.,  if  one 
of  the  three  terms  immediately  fubfequent  to  that  in 
which  a  fine  was  levied,  was  adjourned,  the  proclama- 
tions would  have  been  Ineffedual,  and  this  defeft  could 
not  have  been  fuppllcd  in  the  next  term  j  to  remedy 
which,  1  flatute  was  pafTed  1  Mary,  c.  7.  f.  2.  enaft- 
ing,  "  That  all  fmcs,  whereupon  the  proclamations 
"  fliould  not,  by  re:Jon  of  the  adjournment  of  any 
"  term  b)  writ,  be  duly  made,  fnould  be  of  as  good 
"  force,  effeft,  and  (Irength,  to  all  intents  and  pur- 
"  pofcs,  as  if  the  term  had  not  been  adjourned," 

It 
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It  has  been  determined  by  all  the  judges,  that  even    -Dyer  186^. 

r  r  ■  J    J    r       1         *  Inft.  519. 

an  adjournment  of  part  or  a  term  was  provided  tor  by 
this  ad,  becaufe  it  was  a  favourable  law,  and  to  be 
conflrued  by  equity. 

§  61.  By  the  31  Eliz.  c.  2.  it  is  ena<3;ed,  that  ail 
fines  fliall  be  proclaimed  only  four  times,  that  is  to 
fay,  once  in  the  term  wherein  they  are  engrofled,  and 
once  in  every  of  the  three  terms  holden  next  after  the 
fame  engroiling ;  and  that  every  fine  proclaimed  as 
aforefaid,  fliall  be  of  as  great  force  and  effed:  in  law,  to 
all  intents  and  purpofes,  as  if  the  fame  had  been  fix- 
teen  times  proclaimed, 

5  62.  Since  the  ftatute  of  4  Htvi.  7.  fines  have  been    3  Rep.  86^. 

,.,-,.  .,1      ,  .  ^  ,  ,    ,,  .  •,      Wakefield  V, 

diitmguilhed  mto  fines  at  common  law,  and  hnes  v/itii    Hoilo-fon, 

proclamations  :  it  is  in  the  eledion  of  every  perfon  who    ^'"°-  ^^'^i. 

.  .  .  .  692. 

levies  a  fine,  to  have  it  proclaimed  in  the  ufual  manner, 

or  not.  And  if  the  cognizee  dies^  before  the  procla- 
mations are  made,  his  heirs  may  caufe  the  fine  to  be 
proclaimed. 

5  6t^.  The  ilatute  dire£l5,    that  the  proclamations    Fldi  v. 

'  ,  .  ,       .  Brocket, 

ihould  be  made  not  only  durmg  term,  but  aifo  m  court,  piowd.  26; . 
at  the  time  when  the  judges  are  fitting  :  fo  that,  if  the  ^^^  ' 
proclamations  happen  to  be  made  either  before  the  be- 
ginning or  after  the  end  of  term,  or  on  a  Sunday  or 
other  feilival  day  on  which  the  court  does  not  fit,  be- 
ing dies  nofi  juridicus,  the  proclamations  will  be  all 
void.  And,  although  the  proclamations  fhould  be 
made  on  days  which  were  dies  j'uridici,  yet,  if  the  con- 

D  4  trary 
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.trary  appears  on  record,  the  proclamations  are  void, 
as  no  averment  can  be  admitted  againfl:  the  record. 

Dyer  2 16  J.  §  64.  An  error  in  the   proclamations  would   not, 

.20  .  j^Q^yevgj.^  deftroy  the  validity  of  the  fine,  for  it  would 
ftill  enure  as  a  fine  at  common  law^  becaufe  the:' fine, 
taken  feparately,  is  one  perfect  matter  of  record,  before 
the  proclamations  are  made,  which  binds  the  parties 
and  the  right  of  the  land,  and  the  proclamations  are 
diftincl  and  different  from  the  fine,  they  and  the  fine 
being  feveral  matters  of  record ;  for  which  reafon, 
error  in  the  one  is  not  error  in  the  other.  But  if  the 
fine  is  erroneous,  the  proclamations  are  then  void,  be- 
caufe the  fine  is  the  principal,  2.i\dfublatofubjeclo  toUitur 
ejus  accidens, 

Jlagg  and  §  6^.  If  the  proclamations  on  a  fine  be  certified  iri 

Cak,  '->  Leo.     3-  certiorari  by  the  cujios  brevium,  and  it  appears  by  the 
.*'^^.'  certificate  that  two  of  the  proclamations  were  made  in 

one  day,  a  new  certiorari  may  be  directed  to  the  chi- 
rographer,  and  if  he  certifies  that  the  proclamations 
were  well  and  duly  made,  the  court  will  direct  the 
proclamations  in  the  office  of  the  cuJlos  brevium  to  be 
amended  according  to  the  proclamations  in  the  chiro- 
grapher's  office,  becaufe  the  chirographer  makes  the 
proclamations,  and  is  the  principal  officer  as  to  them  5 
and  the  cujics  brevium  has  only  an  abfl:ract  of  them. 


Cilb  Evid  S  66.  When  a  fine  with  proclamations  is  given  ii^ 

25.  BiillerN.    evidence,  the  proclamations  mufl  be  examined  by  the 
roll,  becaufe  the  chirographer  is  not  appointed  by  the 

Aatute 


P.  229. 
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ftatutc  to  copy  the  proclamations,  as  he  is  to  copy  the 
concord. 

§  6y.  By  the  23  Eliz.  c.  3.  f.  6.  it  Is  enaded,  that 
the  chirographer  Ihall,  every  term,  write  out  a  table 
of  the  fines  levied  in  each  county  in  that  term,  and 
ihall  affix  it  in  fome  open  part  of  the  Court  of  Com^ 
mon  Pleas  all  the  next  term  ;  and  (hall  alfo  deliver 
the  contents  of  each  table  to  the  Sheriff  of  each  county, 
who  (hall  at  the  next  aflifcs  fix  the  fame  in  fome  open 
part  of  the  court. 

§  68.  It  was  formerly  a  praflice,  for  one  perfon  to    Felony  for 
acknowledge  a  fine  in  the  name  of  another ;  and,  in    acknowlcdee 
fuch  cafes,  the  Court  of  Star  Chamber,  within  whofe    ^  ^^""^  '"  ^'^^ 

Name  of  au- 

jurifdidtion  frauds  of  this  kind  were  confidered,  could  other, 
only  punifh  the  offender  by  imprifonment.  But  by  the 
ftatute  21  Jac.  i.  c.  26.  it  is  enafted,  that  all  and  every 
perfon  and  perfons  who  fhall  acknowledge  any  fine  in 
the  name  of  any  other  perfon,  not  privy  or  confenting 
to  the  fame,  and  fliall  be  lawfully  convicted  there9fj 
ihall  fuffer  death  without  benefit  of  clergy. 


§  69.  With   refpecl   to   the   time   when   a   fine  is    At  what 
completed.  Lord  Coke,  in  his  Comment  on  the  Sta-    v '^^^^^^^^  i^t"d 
tute  De  Modo  Levandi  Fines,  fays,  "  A  fine  is  faid  to    2  Intl.  5J7» 
*'  be  levied  when  the  writ  of  covenant  is  returned, 
*'  and  the  concord  and  the  king's  filver  duly  entered  ; 
*'  this  maketh  the  land   to  pafs ;  and  from  this  ihall 
*«  the  year  and  day  be  accounted,  albeit  the  fine  be 
<"  engroffed  afterwards," 


The 
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The  modern  method  of  levying  a  fine  by  firfl  ac- 
knowledging the  concord,  then  fuing  out  an  original 
writ,  and  piiying  the  king's  filvcr,  has  given  rife  to  a  dif- 
ferent mode  of  cxprcirmg  the  rule  laid  down  by 
Lord  Coke ;  for  a  fine  is  now  faid  to  be  completed 
upon  the  entry  of  the  king's  filver,  (provided  it  was 
previoufiy  acknowledged)  ;  and  if  any  of  the  cogni- 
zors  die  before  the  remaining  parts  of  the  fine  are  per- 
fected, llill  the  iine  will  be  valid, 

§  70.  This  principle  has  fo  far  prevailed,  that  the 
court  will  not  prevent  a  fine  from  being  completed 
after  the  king's  filver  is  paid,  if  the  parties  are  alive. 

Peity'sCafe.  A  motion  y»as  made  to  flay  the  pafTmg  of  a  fine, 
J  Fiecm.  78.  Yv-hich  was  acknowledged  by  an  infant  of  13  years  old  ; 
the  court  faid,  as  the  kixig's  filver  was  paid,  it  was 
gone  too  far.  But  they  affigned  the  infant  a  guardian, 
who  had  inflruclions  to  bring  a  writ  of  error  to  re- 
verfe  it. 

§  yi.  In  confequence  of  the  rule  of  court  already 
flated,  by  which  it  is  direded,  that  the  writ  of  cove- 
nant Ihall  in  future  be  fued  out  before  the  concord  is 
acknowledged,  it  may  now  be  laid  down,  that  a  fine 
is  completed  when  the  concord  is  duly  acknowledged. 

When  a  Fine        S  7^'  Although  it  mufl  be  vcr)'  material,  in  many 
btgms  to  inflances,  to  fix  the  precife  time  when  a  fine  begins  to 

opcra'.e.         ,  --  »  o      ^ 

operate,  yet  it  is  a  fubjed  refpe£ting  which  very  little 

is  to  be  found  in  the  writers  on  law.     But  if  we  rcafon 

by 
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by  analogy  from  the  nature  and  efFecls  of  other  judg- 
ments, we  Ihall  be  able  to  afccrtain  this  point. 

The  time  when  a  fine  is  acknowledged,  is  perfeftly 
immaterial  in  this  refpeft  ;  for  we  have  already  feen 
aninftance,  where  it  was  determined,  that  a  fine  be-   Ante  f.  55. 
gan  to  operate  in  Michaelmas  term,  although  it  was  not 
acknowledged  until  four  months  after. 

§  yT^.  The  term  in  law,  is  confidered  to  many  pur-  Cro.Car.io2« 
pofes  as  but  one  day  ;  and  if  a  judgment  be  given  at 
any  time  during  the  term,  it  relates  to  the  firfl  day  of 
that  term,  and  is  confidered,  in  law,  as  having  been 
given  on  that  day  ;  and  the  firfl  day  of  term  is  the 
cfifoin  day,  for  the  quarto  die  poji  is  only  a  day  of 
grace.  However,  if  a  writ  is  returnable  on  the  fecond 
or  any  other  return-day  of  the  term,  the  judgment 
will  then  relate  to  that  return-day,  for,  until  the 
return  of  the  writ,  the  judgment  cannot  poffibly  be 
given. 

§  74.  A  fine  being  confidered  as  a  judgment,  muft, 
like  all  other  judgments,  relate  to  the  firfl  day  of  term 
in  which  it  is  recorded,  if  the  writ  of  covenant  where- 
on it  is  levied  be  returnable  the  firfl  day  of  term,  other- 
wife  it  mufl  relate  to  the  return-day  of  the  writ  of 
covenant ;  for,  in  levying  a  fine,  there  is  no  continu- 
ance of  procefs  to  retard  the  relation,  as  the  licentia 
c  ncordandi  is  fuppofed  to  be  obtained  on  the  return  of 
the  writ  of  covenant,  and  the  concord  immediately 
acknowledged, 

§  7S'  I^- 
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§  75.  In  fupport  of  this  propofition,  I  fhall  tran* 
fcribe  a  cafe  reported  by  Jenkins j  of  which,  I  prefume, 
the  authority  will  not  be  difputed,  although  the  re- 
porter has  not  mentioned  when,  or  by  what  court,  it 
was  determined. 

Jenk.  250.  "  A.  covenants  with  B.  to  levy  a  fine  06i.  Michaelis 

"  I  Car,  A.  acknowledges  a  flatute  to  C.  8th  October 
"  fame  year.  The  fine  is  levied  according  to  the  co- 
*'  venant,  and  the  conufancc  taken  the  1 2th  Odober 
*'  aforefaid.  This  conufee  fhall  avoid  faid  flatute  by 
*'  relation  to  the  day  of  the'  efToin,  v/hich  was  before 
«  the  faid  8th  day  of  Odober,'* 

V0I.3.P.  170.  §  76-  In  a  note  of  Mr.  Peere  Wil!ia?us,  it  is  faid, 
that  if  A.  devifes  land  and  levies  a  fine,  and  the  caption 
and  deed  of  ufes  are  before  the  will,  but  the  writ  of 
covenant  is  returnable  after  the  will,  this  feems  a  re- 
vocation ;  becaufe  a  fine  operates  as  fuch  from  the  re- 
turn of  the  writ  of  covenant,  and  not  from  the  cap- 
tion ;  and  yet  (fays  the  reporter)  this  is  a  hard  cafe, 
fmce  by  the  caption  the  party  conufor  does  all  his  part, 
and  the  refl  is  only  the  ad  of  the  clerk  or  his  attorney, 
without  any  particular  inflrudions  from  the  party. 


1  Burr.  71  !• 


Thefe  paflages,  and  the  conclufions  drawn  from  the 
rules  by  which  all  other  judgments  are  conftrued,  feem 
fully  to  prove,  that  a  fine,  whether  it  be  acknowledged 
before  or  after  the  original  v/rit  on  w  hich  it  is  levied  is 
faed  out,  will  begin  to  operate  from  the  return-day  of 
fuch  original  writ. 
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TITLE  XXXV. 
FINE. 

CHAP.  III. 

Of  the  fever al  Sorts  of  Fines, 


I  I.  Fines  exicuted,  an  J  executory. 
9.   I  ines    fur    Cognizance    de 

Droit  come  ceo,  iffc. 
I  7.  Fines  fur  Cognizance  Je  Droit 

tantum. 


§  2\.   Fines  fur  Concejfit. 

2  2 .   Fines  fur  Done  Grant  and 
Render, 


Se«5lion  I. 


WHENEVER  a  judgment  is  obtained,  whether  in    Fines  exc- 
,  .  cuted  and 

an  adverfary  or  an  amicable  fuit,  the  next  ilep  extcutoiy. 
is,  to  procure  the  execution  of  it,  by  obtaining  the 
actual  poflefllon  of  the  thing  recovered :  and,  for  this 
purpofe,  the  law  has  provided,  that  in  all  real  actions, 
the  perfon  who  recovers,  fhall  have  a  writ  of  habere 
facias  felfinam^  direded  to  the  fheriff  of  the  county  in 
v/hich  the  lands  are  fituated,  commanding  him  to  de- 
liver the  poireffion  according  to  the  judgment. 


Fines  having  at  all  times  been  confidered  as  judg- 
ments in  adverfary  fuits,  a  v/rit  oi  habere  facias  feifinain 
always  iffued  to  put  the  party  in  pofTcffion  who  ac- 
quired the  lands  by  a  fine.  When  fines  became  common 
alTu ranees,  the  purchafer,  in  order  to  avoid  the  trouble 
and  expence  of  fuing  out  a  writ  of  pofrefrion,had,  in  foma 
inflanceSj  livery  of  feifm  given  him  in  the  country, 

and, 


An'.e  f.  4. 
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and,  for  his  further  aflurance,  obliged  the  vendor  to 
covenant  that  he  would  levy  a  fine  to  him  ;  but  as  the 
purchafer  was  already  in  poiTelhon,  no  writ  of  habere 
facias  fcifviam  was  deemed  neceffar)'. 

Co.  Read.  2.  §  2.  This  praftice  gave  rife  to  the  diflinflion  be- 

"*  tween  fines  executed  and  fines  executory.     A  fine  exe- 

cuted immediately  transferred  the  poiTeflion  from  the 
cognizor  to  the  cognizee,  who  might  therefore  enter 
on  the  lands  which  had  been  conveyed  to  him  by  the 
fine,  as  foon  as  it  was  levied. 

A  fine  executory  did  not,  of  its  own  force,  give 
immediate  poffeffion  in  law  to  the  cognizee,  as  he  could 
not  immediately  enter  on  the  lands  ;  but  it  was  necef- 
fary  that  he  fliould  fuc  cut  a  writ  of  habere  facias  ftiji- 
nam^  in  order  to  gain  poflefTion  of  that  which  he  had 
acquired  by  the  fine. 

I  Tnft.  ^20  a.        §  3.  The  cognizee  of  a  fine  could  not  diflrain  be- 
2"-/"       *       fore  entry,  becaufe  an  avowry  came  in  lieu  of  an  ac- 
tion, to  which  privity  was  requifite ;  for  the  fame  reafon, 
he  could  not  have  an  action  of  wafle,  a  writ  of  enti-y 
ad  covimunem  legem  in  confimili  cafu,  or  in  cafu  provifo. 
Glib.  Ten.       But  the  cognizee  might  take  thofe  things  which  the 
*'^^'  lord  might  feize  or  enter  upon,  without  bringing  any 

aclion,  as  a  heriot,  lands  fallen  by  efcheat,  or  might 
enter  for  an  alienation  of  a  tenant  for  life. 

a  Inft.  469.  5  4.  Where  the  cognizee  of  a  fine  executory  had 

fuffered  a  year  and  a  day  to  elapfe  from  the  time  when 
the  fine  was  levied,  without  fuing  out  a  writ  of  habere 

facias 
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facias  feifinam^  he  mua  then  have   fued   out  a  writ  of 
Jlire facias,  which  might  alfo  be  fued  out  by  the  heir 
of  the  cognizee. 

§  5.  By  this  writ,  the  fheriff  was  commanded  to 
warn  tlit  terre-tenants  to  appear  and  fhew  caufe,  if  they 
could,  why  d^ie  cognizee  of  the  fme,  or  his  heirs, 
fhould  not  have  execution  of  the  fine.  And  if  at  the 
return  of  ih^fcirc  facias  the  terre-tenants  did  not  fhew 
fome  caufe  to  the  contrary,  the  plaintiff  or  cognizee 
became  entitled  of  courfe  to  a  writ  of  habere  facias 
ftifinam. 

§  6.  If  the  party  to  whom  the  edate  was  limited  by    Shep.Tou.  4.. 
a  fine  executory  was  in  poiTeflion  at  the  time  when  fuch 
a  fine  was  levied,  he  need  not  have  fued  out  a  writ  of 
habere  facias  feifinam  ;  for,  in  that  cafe,  the  fine  would 
enure  by  way  of  extinguifhment. 

§  7.  If  a  fine  executory  was   levied  of  a  reverfion    i  R^.p.  97  a, 
depending  on  an  eftate  for  life,  or  years,  or  of  a  feie- 
nory,  or  any  thing  which  lay  in  grant,  they  would  pafs 
immediately,  becaufe  it  would   be  impoffible   to   give 
adual  pofleflion  of  them. 

§  8.  Since  the  flatute  of  ufes  2y  Hen.  8.  writs  of  p,^,^.|,  2-0. 
pofleflion  are  never  fued  out  where  fines  are  levied  to  ^''>^°^  49- 
uies,  tor  the  Itatute  cxecutmg  the  pofiefliGn  to  the  ufe, 
the  cognizee  is  immediately  in  pofleflion  without  at- 
tornment; and  by  the  4th  and  5th  Atin,  c.  16,  attorn- 
ment after  a  fine  is  become  unneceflary,  fo  that  writs 
of  pofellion  are  novf  totally  difufed. 

Fines 
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2  Comra.  IS*.  Fines  are  again  divided  into  four  forts  ;  i  ft,  Fines 
fur  cognizance  de  droit  come  ceo,  Iffc.  2d,  Fines  fur  cog- 
tiixance  de  droit  t  ant  urn.  3d,  Fines  fur  conccjfit.  4th, 
Fines  fur  done  grant  et  render. 

Fines  fur  §  9.  A  fine y*^r  cognizance  de  droit  come  ceo  qu^il  a  de 

?T'T.nm.  fon  done  is  the  bed  and  fureft  kind  of  fine  ;  for  the  de- 
de  Uroit  come  J  ' 

ceo,  &c.  forciant,  in  order  to  keep  his  fuppofed  covenant  with 

the  plaintiff,  of  conveying  him  the  lands  in  queftion, 
and  at  the  fame  time  to  avoid  the  formality  of  an  a£tual 
feoffment,  with  livery  of  feifin,  acknowledges  in  court 
a  former  feoffment  or  gift  in  poffeffion,  to  have  been 
made  by  him  to  the  plaintiff ;  fo  that  it  is  rather  an 
acknowledgment  of  a  former  conveyance  than  a  con- 
veyance originally  made  ;  for  the  deforciant  acknow- 
ledges, cognofcit^  the  right  to  be  in  the  plaintiff,  or 
cognizee,  as  that  which  he  had  de  fone  dune,  of  the 
proper  gift  of  himfelf,  the  cognizor. 

Inft  ^ob.  S  ^°*  '^^^^  fpecies  of  fine  has  been  called  a  feoffr 

I  Salk.  339.      ment  of  record  ;  but  this  expreffion  is  by  no  means 
3  Atk.  141.  f         .  , 

accurate ;  foi  there  are  cafes  in  which  a  feoftment  has 

a  more  extenfive  operation  than  a  fine ;  and,  therefore. 

Sir  William  Blackftone  has  juflly  obfe-  v-d,  that  it  might, 

with  more  accuracy  be  called  an  \cknawledgment  of  a 

feoffment  on  record. 

§  J I .  The  form  of  this  fine  is ;  "  And  the  agrec- 
*'  ment  is  fuch,  to  wit,  that  the  aforefaid  A.  hath  ac- 
"  knowledged  the  aforefaid  manor,  Ei/r.  to  be  the  right 
"  of  him  the  faid  C  as  that  which  the  faid  C.  hath  of 
"  the  gift  of  the  aforefaid  A,,  jyiid  that  he  hath  remifed 

n  "  and 
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"^  and  quit-claimed  from  him  the  faid  A.  and  his  helrj^ 
**  to  the  aforefaid  C.  and  his  heirs  for  ever." 

§  1 2.  This  fpecies  of  fine  is  executed,  and  therefore  Co.  Read.  z. 
gives  the  cognizee  immediate  poffeilion  of  the  land. 

§  13.  It  alfo  pafles  an  eft  ate  in  fee-fimple  without  ilnft.  9^. 
the  word  heirs  ;  for  when  the  cognizor  acknowledges 
the  lands  to  be  the  right  of  the  cognizee,  it  would  be 
repugnant  and  contradi6lory  to  his  own  acknowledge 
ment  to  claim  any  eflate  in  the  lands  in  remainder  or 
reverfion.  Befides  in  every  judgment  a  fee-fimple  was 
recovered,  and  the  cognizance  or  acknowledgment  of 
the  concord  coming  in  the  place  of  a  judgment,  muil 
have  the  fame  effed* 

§  1 4.  But  if  the  concord  is  qualified  by  the  exprefs  i  Salk.  34a 
Words  of  the  parties,  as  if  the  lands  are  limited  to  the 
cognizee  for  life,  or  to  the  cognizee  and  the  heirs  of 
his  body,  the  fine  will  then  only  pafs  an  eftate  for  life, 
or  an  eftate  in  tail ;  for  it  would  be  abfurd  that  a 
greater  eftate  ftiould  pafs  than  that  which  the  parties 
themfelves  have  limited  ;  and  the  preceding  donation 
or  feoffment  which  is  acknowledged  in  the  fine,  may 
as  well  be  fuppofed  to  have  been  for  life,  or  in  tail,  as 
in  fee. 

§  1 5.  A  rent  cannot  be  refer ved  on  a  fine  fur  cog"    p,.^^  ^},^  7jt^ 
nizance  de  droit  come  ceo,  or  on  any  other  fine  which  is    ^"^"^  P^'  2*^" 
executed ;  becaufe,  as  the  cognizance  fuppofes  a  pre- 
ceding gift,  the  cognizor  cannot  referve  to  himfelf  any 
thing  out  of  lands,  whereof  he  has  already  conveyed 

Vol.  V,  E  away 
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^way  the  abfolute  property  ;  fo  that  the  reddendum 
comes  too  late,  when  a  precedent  abfolute  gift  without 
any  fuch  refervation  is  before  acknowledged. 

Roll.  Ab.  §  16.  But  if  an  eftate  for  life  only  be  conveyed  by 

Tit.  Fine  ^o;   ^\^q  fy^Q,  the  cognizor  may  then  referve  a  rent  with  a 

claufe  of  diftrefs ;  becaufe  not  having  acknowledged 

the   entire   and  abfolute  property  to  be  in  the  cog- 

nizee,  it  is  not  repugnant  to  referve  a  rent  out  of  it. 

Fines  fur  Cog-        §  ^  7*  "^  hwefur  cog7iiza7ice  de  droit  iantum^  or  upon 
nizance  de        acknowledement  of  the  rio^ht  onlv,  without  the  cir- 

Droit  tan-  °  ... 

turn.  cumftance  of  a  preceding  gift  by  the  cognizor.     This 

fpecies  of  fine  is  generally  ufed  to  pafs  a  reverfionary 
interefl:,  which  is  in  the  cognizor  ;  for  of  fuch  rever- 
fions  there  can  be  no  feofifment  or  donation  with  hvery 
fuppofed,  as  the  freehold  and  pofleffion  during  the  par- 
ticular eflatc  is  veiled  in  a  third  perfon. 

Co.  Read.  3.  This  fine  may  alfo  be  ufed  by  a  tenant  for  life,  in 
order  to  make  a  furrender  of  his  life  eflate  to  the  per- 
fon in  remainder  or  reverfion  j  and  it  is  then  called  a 
fine  upon  furrender. 

§  18.  The  form  of  it  is ;  "  And  the  agreement  is 
*'  fuch,  to  wit,  that  the  aforefald  A.  hath  acknow- 
"  ledged  the  aforefaid  tenements,  "^c.  to  be  the  right 
"  of  the  faid  B.^  and  he  hath  granted  for  himfelf  and 
*'  his  heirs,  that  the  aforefaid  tenements  which  W,  R, 
"  and  M.  his  wife  hold  for  the  term  of  the  life  of  the 
"  faid  G.  of  the  inheritance  of  the  faid  A.  on  the  day 
"  on  which  this   agreement  was  made,  and  which, 

"  after 
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"  after  the  deceafe  of  him  the  faid  G.,  ought  to  re-^ 

"  vert  to  the  faid  ^.  and  his  heirs,  (hall,  after  the  de- 

.*'  ccafe  of  the  faid  G.,  entirely  remain  to  the  faid  B, 

*'  and  his  heirs  for  ever,*' 

§  19.  This  fine  is  executory,  and  paflfcs  a  fee-fmiple  i  lad.  9  L 
without  the  word  bcirs.  It  feems  to  have  been  the 
moil:  ancient  fpecies  of  fme  ;  for  the  demandant  was 
obliged  to  fallow  the  rules  of  law,  and  fue  out  a  writ 
of  pofTefllon  :  but  when  it  became  ufual  to  procure  a 
feoffment  of  the  lauds  firfl,  a  writ  of  poirclTion  was 
unnecefliiry,  which  probably  gave  rife  to  fines  fur  cog" 
Jiiz-ance  de  droit  come  ceo. 

§  20.  If  there  be  a  tenant  for  life,  remainder  for    Co.  Read,  3. 
life,  and  the  firfl  tenant  for  life  levies  a  fine  to  the  per- 
fon  in  remainder,  fur  cognizance  de  droit  tantum,  it  will 
operate  merely  as  a  furrender  of  his  eftate  for  life  ;  be- 
cauie,  by  this  fine,  the  tenant  for  Hfe  only  acknow- 
ledges all  the  right  which  he  had  in  the  lands  to  bc" 
long  to  the  perfon  in  remainder.     But  if,  in  this  cafe, 
the  tenant  for  life  had  levied  a  fine  fur  cognizance  de   v;je  i^fj-a, 
droit  come  ceo^  i^c.  it  would  create  a  forfeiture  of  both   <^'^-  ''• 
their  eflates,  and  the  peri'bn  in  reverfion  might  enter 
immediately  ;  becaufe  a  ^nefur  cognizance  de  droit  come 
ceo,  t^c.  is  always  fuppofed  to  pafs  an  eflate  in  fee« 
fimple,  unlefs    the   contrary  is  exprefsly  mentioned ; 
whereas  a  fmefur  cognizance  de  droit  tantum  oiAy  con- 
veys all  the  right  which  the  cognizor  has,  and   no 
more. 

E  2  5  2 1  >  A  fine 
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Fines  fnr  S  21.  A  fine/«;'  co}iceJit  is,  where  the  cognlzor,  in 

2  Cora'^'V.  °^^^^  *°  "^^^^  ^^  *^"^  °^  difputes,  though  he  acknow- 
ledges no  precedent  right  or  gift,  grants  to  the  cognl- 
zee  an  efiate  de  mw^  by  way  of  fuppofed  compofition, 
which  may  be  either  an  efiate  in  fee,  in  tail,  for  life, 
or  even  for  years. 

The  form  of  this  fine  is ;  "  And  the  agreement  Is 
«'  fuch,  to  wit,  that  the  aforefaid  A.  hath  granted  to 
"  the  aforefaid  B.  the  aforefaid  tenements,  efr.  to  hold 
*'  for  6 1  years."     It  is  executory. 

Fines  fur  ^  2  2.  A  fine  fur  done zrant  ci  render  is  a  double  fine. 

Done  Grant  ^  ■'  t  .  j    j     • 

&  Render.  comprehending  the  hne  fur  cognizance  de  droit  come  ceo, 
2  Com.  353.  ^^^  ^^^  hne  fur  concejfit.  It  is  ufed  in  order  to  create 
particular  limitations  of  eftates ;  whereas  the  fine  fur 
cognizance  de  droit  come  ceo  conveys  nothing  but  an  ab- 
folute  eftate,  either  of  inheritance,  or  at  Icafl  of  free- 
hold. 

In  this  fine  the  cognizee,  after  the  right  is  acknow- 
to  be  in  him,  renders  or  grants  back  to  the  cognizor 
fome  other  eftate  in  the  lands. 

5  23.  The  form  of  this  fine  is  ;  "  And  the  agree- 
"  ment  is  fuch,  to  wit,  that  the  aforefaid  A.  hath  ac- 
"  knowledgcd  the  aforefaid  tenements  to  be  the  right 
"  of  him  the  faiJ  Z>.  as  thofe  which  the  faid  B,  hath 
"  of  the  gift  of  the  aforefaid  A,  and  thofe  he  hath 
"  remifed  and  quit-claimed  from  himfelf  the  faid  A, 
"  and  his  heirs  for  ever,  (warranty  from  the  cognizor) : 
"  and   for  this   acknowledgment,  remifj,  quit-claim, 

"  warranty. 
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"  warranty,  fine,  and  agreement,  the  faid  B.  hath 
"  granted  to  the  faid  A.  the  aforefaid  tenements,  Is'c, 
"  and  this  he  hath  rendered  to  him,  in  the  fame  court 
"  to  hold  the  faid  tenements,  ^c,  to  the  faid  A.  and 
**  the  heirs  of  his  body.'* 

§  24.  In  a  fine  of  this  fort,  the  render  muflbemade   Co.  Read,  n- 
of  the  lands  demanded  in  the  original  writ,  or  of  fome-    j^^  ,5] 
thing  iffuing  out  of  thofe  lands.     Thus,  if  the  cogni- 
zance be  made  of  the  manor  of  Dale,  the  cognizee 
cannot  make  a  render  of  the  manor  of  Sale  ;  or  if  the 
cognizance  be  made  of  the  third  part  of  a  manor,  the 
render  cannot   be  of  the  whole   manor,  becaufe  the 
court  can  only  determine  the  right  of  that  about  which 
the  p-arties  contended,  and  which  was  demanded  in  the 
original  writ :  but  if  the  cognizor  acknowledges  all  his 
right  in  the  lands  to  be  in  the  cognizee,  and  the  cog- 
nizee, in  return,  grants  and  renders  to  the  cognizor 
a  particular  eilate  in  the  lands,  or  a  rent  or  common 
out  of  it,  the  render  is  good,  becaufe  the  determina-    > 
tion  entirely  refers  to  the  things  in  difpute,  one  party 
taking  the  ultimate  property  in  the  land,  and  the  other 
a  particular  cftate  in  it ;  all  which  is  comprehended  in 
the  original  writ. 

§  25.  It  follows  from  the  fame  principle,  that  the  q^^  j^^^^j^  5^ 
lands  muft  be  rendered  in  the  firll  inftance  to  fome 
perfon  named  in  the  original  writ ;  but  an  eflate  may 
be  rendered  to  a  perfon  not  named  in  the  original  writ 
by  way  of  reijiainder,  as  well  as  in  any  other  kind  of 
concord. 

E  3  5  26.  A  fine 
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§  26.  A  ^xwzfur  done  graiit  Iff  render  is  executed  as 
to  the  firfl  part,  and  executory  as  to  the  feconJ  ;  for 
if  the  firll  part  \v?.s  not  executed,  it  would  be  void, 
as  the  co^'^nizee  can  have  nothing  to  render  to  the  cog- 
nizor  until  he  is  in  polTcffion. 

■  Shcp.Tou.  §  -7*  'rhis  fpecies  of  fine  being  generally  ufed  to 

*  *  C^'eate   particular    limitations    of   ellate?,  is  conftrued 

rathnr   as    a  private  deed  or  conveyance,  than  as   ^ 

judgment  in  an  adverfary  fuit ;  and  therefore  it  need 

not  have  fuch  a  precife  form  as  other  fines. 

Tey's  Care,  §  28.  Hufband  and  wife  levied  a  fine  to  A.  and  B. 

5  ^^^P-  i  •  ^^^  ^.j^g  heirs  of  A.  of  the  manor  of  Layer  de  la  Hay, 
Layer  Britton,  and  fcveral  other  manors,  and  a  great 
number  of  acres  of  land,  meadow,  paflure,  '<5'c.  in 
Layer  de  la  Hay,  Layer  Britton,  bfc*  and  in  this  fine 
feveral  grants  and  renders  were  made.  In  the  third 
render  the  manors  of  Layer  de  la  Hay,  and  layer 
Britton,  ct  tenementa  pr<zdida  in  Layer  de  la  Hay  and 
Layer  Britton,  were  granted  and  rendered  to  the  huf- 
baud  and  wife,  and  to  the  heirs  of  the  hufband,  and 
by  the  fourth  render  1 1 5  acres  of  land  in  Layer  Brlt- 
ion  were  granted  and  rendered  to  the  wife  in  tail. 

After  the  death  of  the  hufband,  his  brother  and 
heir  brought  a  writ  of  error,  and  afTigned  for  error 
the  repugnancy  between  the  third  and  fourth  render, 
for,  by  the  third  render  all  the  lands  in  Layer  Briiton 
were  granted  to  the  hufband  and  wife,  and  to  the 
heirs  of  the  hufband ;  and,  by  the  fourth  render, 
part  of  the  fame  tenements  were  granted  to  the  wife  in 

tail  J 
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tail  J  fo  that  the  fame  lands  were  granted  to  two  dif- 
ferent perfons,  which  was  repugnant  and  erroneous. 
It  was  obferved,  that  a  fine  was  of  the  fame  nature  as 
a  judgment,  and  as  Bra6lon  fays,  Oporlet  ut  res  cert  a 
deducatur  in  judicium.     But  the  court  refolved,  that  • 

the  fourth  render,  as  to  that  which  was  contained  in 
the  third  render,  fliould  be  of  the  fame  condition  and 
quality  in  conftrudion,  as  a  charter  or  other  convey- 
ance between  party  and  party,  and  need  not  have 
fuch  a  precife  form  as  a  writ  or  judgment,  and  there- 
fore that  the  fourth  render  was  good,  and  ihould  inva- 
lidate the  third  tender  as  to  the  115  acres. 

S  29.  If  lands  be  rendered  by  fine  to  a  perfon  and  i  Rep.  156  ^. 
his  heirs,  the  lands  are  thereby  immediately  bound ; 
and  although  the  perfon  to  whom  the  render  is  made 
dies  before  execution,  yet  his  heirs  will  have  the 
lands ;  for  the  fine  having  been  levied  in  the  life-time 
of  the  parties,  the  lands  were  fo  bound  by  it,  that  it 
could  not  be  aJ.tered. 
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Jfn  what  Courts  Fities  may  be  levied,  and  before  ivhom 


acknowledged. 


Court  of  Common  Pleas. 
Of  the    County    Palatine   of 

Lancajler. 
Of  the    County    Palatine   of 

Chefler. 
Of  the  County  rf  the  City  of 

Chefler. 
Of  ihe    County    Palatine    of 

Durham. 
1 2 .  Of  the  Great  Sefftnns  of  Wales . 

14.  Of  the  Ifle  of  Ely. 

15.  Courts  of  Ancient  Danefne. 
17.  Courts  of  Cities  and  Corpo- 
rate Totuns. 
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19.  Before  ivbom  Fines  may  he 

acknoivledged. 

20.  Commiffioners   under  a  Writ 

«?/Dedimus  Poteftatem. 

25.  Judges  of  Affile. 

26.  How  the  Acknowledgment  is 

to  be  certified. 
36.  Rules  refpe cling  the  taking  of 
Fines  by  Dedlmus. 

41.  Lord   Chief  Jufiice    of  tbc 

Common  Pleas, 

42.  Juflices  of  Wales ^ 


Sedion  i. 
A  FINE  being  a  compofition  of  a  fult  commenced 
for  the  recovery  of  real  property,  it  might  origi- 
nally have  been  levied  in  any  court  which  had  jurif- 
diction  to  hold  pleas  of  land  :  and  accordingly  it  ap- 
pears that,  in  the  early  ages  of  the  law,  when  courts 
were  more  numerous,  and  their  jurifdidion  more 
extenfive  than  at  prefent,  fines  were  frequently  levied 
in  the  Lord's  Court,  the  Hundred  Court,  and  the 
County  Court ;  and  in  Dugdale's  Or'igines  Jiiridiciaks 
92.  there  is  a  record  of  a  fine  which  was  levied  in  the 

county 
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county  court  of  Nottingham   in   the  reign  of   King 
John, 

Fines  were  alfo  levied  in  all  the  courts  at  Weft-  Dugd.  Orlg. 

minftery  and  even  before  the  King  himfelf,  as  appears  Maddox 

from  a  jxreat   number  of  records    which    have   been  \?^"l'  ■^"S« 

publifhed  in  S^elman's  Gloflary,  and  by  Dugdale  and  410(1.75. 

n/T    J  7  Maddox 

Maddox.  Exch.  145, 

§  2.  From  the  time  of  the  appointment  of  Juftices  Glanv.lib.8, 

in  Eyre  by  Hen.  2.  fines  were  ufually  levied  before  ^*  ^' 
them,  on  account  of  the  pre-eminence  of  their  court 

over  the  county  courts ;  and  Maddox   has  preferved  j^-o  ,5^  ,55 

feveral  concords  of  fines  which  are  exprefled  to  have  3^7-  3^9- 

been   levied,  coram  abb  ate  de  Evefliaam  Johanne  de  Roll.  Ab. 

Munmul,  Is'c.  Jufticiariis  itinerantibus.  Tit.  Fine  (C). 

§  3.  In  confequence  of  the  fixed  refidence  of  the  Court  of 

Court   of  Common  Pleas    at  Weftminfter  by  Magna  p]°T™°" 

Charta,  fines  were  thenceforth  ufually  levied   in  that  4  ^"^-  99- 
court,    becaufe   therein   only   could  real   actions   be 
commenced ;  however,  if  a  record  was  removed  by  a 

writ  of  error  from  the  Court  of  Common  Pleas  into  Denfhall 

the  Court  of  King's  Bench,  a  compofition  of  the  fuit  Fines  3. 
might  take  place  there,  by  which  meanb  a  fine  might 
be  levied  in  that  court. 


§4-  It  is  enacted  by  the   flatute   de   modo   Icuandi    2^(1.515. 
jlnes^  that  fines  fliall  be  levied  in   the  Court  of  Com- 
mon Pleas,  or  before  Juftices  in  Eyre,  and  not  elfe- 
where,    and   that   a  fine   fhall   not  be   levied  unlefs 
all  the  juftices   are  prefent.     But   Lord   Coke  fays, 

that 
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Co.  Read.  8.  that  the  latter  part  of  this  (latute  was  repealed  by  im- 
plication by  the  ftatute  4  lien.  7.  fo  that  now  a  fine 
levied  in  the  Court  of  Common  Pleas  before  two 
juftices  is  confidered  to  be  equally  valid,  as  if  all  the 
Judges  were  prefent. 

2ln{l.  514.  §5.    An    opinion    is    advanced    by    Lord     Coke 

that  a  fine  cannot  now  be  levied  fo  as  to  have  the 
force  of  a  final  concord  in  any  court  but  the  Common 
Pleas ;  and  therefore  that  the  King  cannot  now,  in 
contradidion  to  this  negative  flatute,  grant  a  power  to 
hold  pleas  for  the  purpofe  of  levying  fines.  He  feems 
alfo  to  have  been  of  opinion,  that  fmce  this  flatute, 
fines  cannot  be  levied  in  any  inferior  court,  unlefs  the 
privilege  of  holding  fuch  court  has  been  confirmed  by 
act  of  parliament ;  but  this  is  certainly  a  miftake,  for 
fines  may  flill  be  levied  in  inferior  courts,  as  will  be 
fhewn  in  a  fubfequent  part  of  this  chapter. 

§  6.  The  counties  palatine  of  Lancajler,  Chejler^ 
and  Durham,  having  private  courts  of  their  own,  the 
King's  ordinary  writs  do  not  run  there,  fo  that  fines 
could  not  be  levied  in  the  Court  of  Common  Pleas  at 
Wcjlminjler  of  lands  fituated  in  thofe  counties,  but 
this  defed  has  been  remedied  by  the  following 
flatutcs. 

OfthcCoun-        §'7-  By  the  flatute  37  .?/f/2.  8.  it  is  ena£led,  that 
ty  Palatine  of  ^  f^j^^g  levied  before  the  iuflices  of  the  county  pala- 

Lancallcr.  n-  r       /r 

tine  of  Lancajler,  commonly  called  Juflices  of  Aflize 
at  Lancajier,  or  before  one  of  them,  of  any  lands, 
tenements,    or    other   hereditaments   lying   or  being 

within 
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within  the   faid   county  palatine  of  Lancajlcr,  which 
Hull  be  openly  read  and  proclaimed  three  feveral  days 
in  open  feflions,  in  the  prefence  of  the  Juflices  of  Aflizc 
at  Lancajier^  or  one  of  them  for  the  time  being ;  and 
alfo  that  Ihall  be  openly  proclaimed  in  the  fame  man- 
ner at  the  two  next  general  feflions  that  fliall  be  holden 
in  the  faid  county  palatine  of  L^;zr^^r,  at  three  feveral 
days   in   either   of   the   faid  two  feflions,  after  fuch 
manner  and  form  as  is  commonly  ufed  in  the  Court  of 
Common  Pleas  at  Wc/lminjler ,  fliall   be  of  like  force, 
fl:rength  and  effeO;  in  law,  to  all  intents,  effefts,  con- 
•ft ructions  and  purpofes,  as  fines  levied  in  the  Court  of 
Common  Pleas. 

Q  8.  Bv  the  fl:atute  2  k  x  Ed.  6.  c.  28.  it  is  enacled.    Of  die  Coun- 
That  all  fines  levied  or  acknowledged  before  the  high    cheiler. 
Juftice  of  the   county  palatine  of  Chefier^  or  before 
the  Deputy  or  Lieutenant  Juftice  there,  of  any  lands, 
tenements,    or  other  hereditaments,    lying   or   being 
within  the  faid  county  palatine  of  Cbejler^  which  fliall 
be  openly  read  and  proclaimed  three  feveral  days  in 
the  open  feflions,  in  the  prefence  of  the  Juflice  of  the 
faid  county  palatine  of  CJjeJicr,  or  before  the  Deputy 
or  Lieutenant  Juftice  there,  at  the  fame  feflions,  that 
the  fame  fine  {hall  be  engroffed,  and  alfo  that   It  fliall 
be  openly  read  and  proclaimed  in  the    fasne  manner, 
at  the  two  next  general  feflions  that  fhall  be  holden  In 
the   faid    county  palatine   of  Chejier^  next  after    the 
levying  and  engrolTmg  fuch  fine,  at  three  feveral  days 
in  either  of  the  faid  two  fefTions,  after  fuch    manner 
and  form  as  is  commonly  ufed  in  the  King's^Court  of 
Common  Pleas  at  Wejlmin/ier,  fliall  be  of  like  force, 

ftrength 
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flrength  and  effe<ft  in  law,  to  all  intents,  effeds,  con^ 
flrudions  and  purpofes,  as  fines  duly  levied  with 
proclamations  before  the  King's  Juftices  of  his  Com- 
mon Pleas. 

Of  the  Coun-       §  9-  By  the  flatute  43  ^^'--  c  15-  S  3-  »t  is  enaded, 
*v  i.  ^^^  ^'^^   that  it  fhall  and  may  be  lawful  to  and  for  all  pcrfons, 

•f  Cheftcr.  ' 

upon  any  original  writ  or  writs  of  covenant,  or  any 
other  original  writ  or  writs,  -whereupon  fines   have 
been  ufually  levied,  to  be  purchafed  out  of  the  Court 
of   Exchequer   within   the   faid    county    palatine   of 
Chejicr^  returnable  before  the  Mayor  of  the  faid  city, 
in  the  Portmoot   Court  to  be  holden   within  the  faid 
city,  to  levy  any  fine  or  fines  of  any  lands,  tenements, 
or  hereditaments,  lying  or  being  within  the  faid  county 
of  the  faid  city  of  Chcjhr,  before  the   Mayor  of  the 
faid  city,  in  the  faid  Portmoot  Court,  in  fuch  manner 
and  form  as  fines  may  be  levied  before  the  high  Juflice 
of  the  county  palatine  of  CJ?eJier ;  and  that  the  Mayor 
of  the  faid  city  fnall   have  full  power   and   authority 
to  receive  and  record  all  and  every  fuch  fine  and  fines, 
and  that  all  and  every  fuch  fine  or   fines   which  fliall 
be  fo  levied,  and  which  fhall  be  openly  read  and  pro- 
claimed before  the  Mayor  of  the  faid  city,  in  the  faid 
Poitmoot   Court,  once   at   the   fame  court  day  that 
the  faid  fine  fhall  be  ingroffed,  and  once  at  every  of 
the  nine  next  court  days  of  Portmoot,  next  after  the 
levving  and  ingrofnng  of  fuch   fine,  fliall  be  of  like 
force,  flrength,  and  effed  in  law,  to  all  intents,  con- 
ftructions,  and  purpofes,  as  fines  duly  levied  with  pro- 
clamations before  the  faid  high  Juflice  of  Chejier, 

And 
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And  by  §  5.  of  the  fame  flatute  it  is  enaded,  That 
upon  all  fuch  original  writs,  to  be  purchafed  out  of  the 
faid  Court  of  Exchequer  aforefaid,  for  the  levying  of 
any  fine  or  fines  within  the  faid  city  of  Che/ler,  the 
Mayor  of  the  faid  city  for  the  time  being  (hall  have 
full  power  and  authority  to  award  and  fend  forth  fuch 
like  writ  or  writs,  proccfs  or  precepts  of  dedimus  po- 
icjlatem  to  any  two  or  more  fufficient  perfons,  authorif- 
ino-  them  to  receive,  and.  take  the  acknowledgment  of 
fuch  perfon  or  perfons  as  fhall  be  willing  to  levy  fuch 
fine  or  fines,  and  by  reafon  of  ficknefs  or  other  rea- 
fonable  impediment  cannot  come  in  perfon  before  the 
faid  Mayor  to  make  fuch  acknowledgment. 

Q  10.  By  the   flatute    kEHz.  c.  27.  it  is  enacted,    Of  tlie  Coun- 

J  1  -J  '  ty  Palatine  of 

that  all  fines  levied  before  the  Juflice  or  Juftices  of  Durham. 
the  county  palatine  of  Durham^  for  the  time  being 
authorifed  for  that  purpofe,  of  any  lands,  tenements, 
or  other  hereditaments,  lying  or  being  within  the  faid 
county  palatine  of  Durham^  which  fhall  be  openly  read 
and  proclaimed  two  feveral  days  in  the  open  feffions, 
in  the  prefence  of  the  Juflices  of  Afhfe  at  Durham^  or 
one  of  them  at  the  fame  feilions,  that  the  fame  fine 
fliall  be  ingroffed,  and  alfo  that  fhall  be  openly  read 
and  proclaimed  in  the  fame  manner,  at  the  r\vo  next 
general  feffions  that  fliall  be  holden  in  the  county  pa- 
latine of  Durham^  next  after  the  levying  or  ingrofling 
of  fuch  fine,  fhall  be  of  the  fame  force,  flrength,  and 
effed  in  law,  to  all  intents  and  purpofes,  as  fines 
duly  levied  with  proclamations  before  the  Queen's 
Juftices  of  the  Common  Pleas  at  Wejtminjier, 

3  §  II,  If 
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1  Wllf.  Rep.         §  II.  If  a  fine  is   found  by  verdid  to  have  been 
^'^^'  levied  before  the  Juflices  of  the  county  palatine  of 

Lancajicr,  without  finding  who  thofe  Jufticcs  were, 
and  whether  they  had  power  to  take  fines  or  not ;  the 
court  will  prefume  them  to  be  fuch  Juflices  as  had 
power  by  ftatute  to  take  fines  in  the  county  palatine 
of  Lancajier,  if  the  contrary  does  not  appear. 

Of  Great  §  12.  Upon  thereduclion  oi  Wales,  courts  of  juflice 

Wales.^  ^'^^^  erected  there,  in  which  all  pleas  of  real  and  per- 

fonal  aftions  were  to  be  held,  and  fines  of  lands 
fituated  there  are  levied  in  thofe  courts  under  the 
authority  of  the  flatute  34  &  '}^s  ^^^^'  ^*  c-  ^^-  §  40* 
by  which  it  is  enacted,  that  all  fines  levied  before  the 
Juftices  of  Wales,  of  lands,  tenements,  and  heredita- 
ments, fituated  within  their  jurifdiclion,  with  procla- 
mation made  the  fame  feflion,  that  the  fald  fine  (hall 
be  ingroffed,  and  in  two  other  great  feflions,  then 
next  to  be  holden  within  the  fame  county,  (hall  be  of 
the  fame  force  and  ft:rength  to  all  purpofes  as  fines 
levied  with  proclamations  be  of,  that  be  levied  before 
the  Jultices  of  the  Common  Pleas  in  Ejigland. 

Ch.  2.  §  13.  By  the  flatute   27  Elh.  c.  9.  all  the   claufes 

in  the  23  Eliz.  c.  3.  are  extended  to  fines  levie'''  'n  the 
courts  of  great  feffions  in  Wales,  and  alfo  in  the  courts 
of  the  counties  palatine  of  Laiicajler,  Chejier^  and 
Durham, 


Oftheineof       S  ^4-  ^^^  ^^^   °^  ^^^  ^^  ^  ^°y^^   franchife,    the 
^'/•^  Bifhop  having,  by  a  grant  from  Hen.  i.  jura  regalia^ 

whereby  he  exercifes  both  a  civil  and  criminal  jurif- 

didion  J 


4  inft.  220. 
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didion ;  and  therefore  fines  are  levied  in  a  court  held 
by  the  Bilhop's  Juftices,  of  lands  fituated  within  the 
franchife. 

§  1 5.  The  tenure  of  ancient  demefne  being  a  fpe-    courts  of 
cies  of  privileged  villenage,  the  tenants  thereof  could    "^"f^^"^  ^^' 
not  fue  or  be  fued  for  their  lands  in  the  King's  Courts    Black.  Tra. 
of  common  lawj   but  had   the   privilege   of  having    ^^°-^^  -^3'- 
jullice  adminiflered  to  them  in  the  court  of  the  manor, 
by  petit  writ  of  droit  clofc,  direfted  to  the  baililTs  of 
the  King's  manors,  or   to  the  Lord  of  the   Manor, 
whereof  the  lands  were  held. 

In  confequence  of  this  principle,  no  fine  can  be 
levied  in  the  Court  of  Common  Pleas,  of  lands  held 
in  ancient  demefne,  for  that  would  be  a  wrong  to  the 
lord  of  whom  the  lands  were  holden;  as  they  would  2  Inft.  513. 
by  that  means  become  frank  free,  and  not  impleadable 
in  his  court :  but  as  fuch  tenants  were  allowed  to 
commence  a£lions  in  the  court  of  the  manor,  they 
were  alfo  permitted  to  compound  their  fuits  there,  by 
which  means  fines  have  at  all  times  been  levied  of 
lands  held  in  ancient  demefne  upon  little  wTits  of  right 
clofe  inthe  court  of  the  manor. 

§  16.    It   was   found   by   fpecial  verdict   that  the    Hunt  v. 
lands  in  queftion  were  held  of  the  manor  of  Wormelow,    Salk^^^'jo. 
which  is  de  antiquo   dofiiinico  coronas  domini   regis  et    ^^^-  ^^'^?' 
aniecejforum  fuoriim-,  impleadable   in  the  court  of  the 
manor   -per  parvum  breve  de  redo  claufo  corum   fenef- 
challo  feclatcribus  et  domefmen   ejufdem  manerii^  five 
eorum  locum  tetiens  et  attornat :  and  that  upon  writs  of 
6  right 


93.  124. 
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right  clofe  fines  had  been  time  out  of  mind  levied  and 
leviable  in  the  fame  court.  That  Thomas  Guillym  was 
fcifcd  in  tail  of  the  faid  lands,  and  being  fo  feifedj 
2  2  Car.  I.  a  fine  was  levied  in  the  faid  court  fccundum 
confuctiid.  pradicl.  before  A.  B.  locum  tenent.  Williebni 
Kyrle  fenefchalli  et  R.  attornat.  J.  S.  Iff  W.  attornaU 
J.  N.  ad  tunc  feclaior.  et  dome/men  ejufdem  curia. 
Then  the  fine  was  fet  forth,  and  it  appeared  to  have 
been  levied  before  the  attornies  of  the  fuitors  in  placito 
eonventionis  fecundum  confuetudineni  maneriiy  come  ceo 
qu'il  a  defon  done. 

It  was  determined  by  Lord  Chief  Juftice  Holt,  and 
the  other  Judges,  that  a  fine  might  be  levied  of  lands 
held  in  ancient  demefne  in  the  court  of  the  manor, 
though  it  is  not  a  court  of  record,  becaufe  it   is  but 
1  agreeable   to  the   power  of  that  court  in  other  in* 

■r,  J ,  J  ^^  ftances,  for  they  may  proceed  to  try  the  mife  joined 
in  a  writ  of  right  clofe,  which  is  of  a  higher  nature 
than  a  fine ;  v\  hereas  in  all  other  Inferior  courts,  on 
the  mife  joined,  the  caufe  mud  be  removed  into  the 
Common  Pleas  by  rccordari;  and  the  flatute  i8  Ed.  i. 
de  modo  levandi  fines  is  but  declaratory  of  the  com-^ 
mon  law,  and  was  made  to  reftify  a  miftake,  that 
fines  were  leviable  in  inferior  courts  upon  bills  or 
plaints,  which  cannot  noW  be  either  by  grant  or  cuf- 
tom,  by  reafon  of  the  negative  words  of  that  ftatute. 
But  this  does  not  extend  to  courts  of  ancient  demefne, 
fL»r  then  the  ftatute  i8  Ed.  i.  would  make  fines  of 
thofe  lands  leviable  in  the  Court  of  Common  Pleas, 
v^hich  is  not  the  cafe,  fuch  fines  being  reverfible  by 
the  lord,  fo  that  tenants  in  ancient  demefne  would  be 

Wider 
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tinder  a  double  difadvantage,  for  a  fine  could  not  be 
levied  of  their  lands  in  any  court. 


This  judgment  was  affirmed  by  the  Houfc  of  Lords.  4  ^""o-  Ca.  la 

•*  Pari.  66. 

§  17.  Fines  may  be  levied  in  the  courts   of  cities  Courts  of 

,  .     ,  Cities  and 

corporate  towns  by  cultom,  where  lucn  courts  corporate 

power  to  hold  pleas  of  land*  Towns. 


and  corporate  towns  by  cuftom, 
have  power  to  hold  pleas  of  land* 


Maddox  has  publiflied  a  record  of  a  fine  levied  in    f f>™*  Angl. 

.  N^  379-  394' 

the  town   court   of  the  city  of  Coventry,  before  the 

mayor  and  bailiffs  of  that  town ;  and  alfo  a  fine  levied 

in  the  court  of  Fordivick,  to  which  Kuig  Henry  8.  was 

a  party. 

§  18.  A  fine  of  this  kind  is  however  void,  and  may 
be  reverfed  unlefs  it  appears  that  the  court  had  a  power 
of  taking  fines. 

In  a  wTit  of  error  to  reverfe  a  fine  levied  In  Shreivf-    }?,f'"\"S  ^' 

•^        Whak, 

bury  before   the  bailiffs,  the  firil   error  affigned  was,    Eliz.  3 14. 

that  it  did  not  appear  they  had  any  authority  to  take 

fines,  and  they  could  not  have  it  by  prefcription,  or  by 

general  words  in  the  Kind's   grant.     The   court  fald    S  ^.  i  Leon. 

i83 
the   fine  was  void,  it  not  appearing  by  what  autho-        ° 

rity  the  fine  was  levied ;  for  it  was  in  derogation  of 

the  Crown  and  of  the  profits  of  the  Crown  pro  licentia 

concordandi, 

§  19.  With  refpe£t  to  the  perfons  before  whom  Before  whom 
fines  may  be  acknowledged,  it  appears  that  originally  ^'"''^  "'^^  ^^ 
thofe  who   were   defirous  of  levying  fines,  aqknow-  Icdged. 

Vol.  V.  F  ledged 
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lodged  the  concord  in  open  court,  and  fuies  are  flill 
frequently  acknowledged  in  the  fame  manner,  the  par- 
ties appearing  at  the  Bar  of  the  Court  of  Common 
Pleas :  but  fmes  may  alfo  be  acknowledged  out  of 
court. 

Comminion-     '     §  ^'^'  ^^  appears  (rom  Glanville,  lib.  11.   c.  i.  that 
ers  under  a        jj^g  fuitors  in  the  curlcz  rcz'is  were  at  all  times  allowed 

Writ  of  De-  ^  .  ,,    , 

dimus  Po-         to  profecute  their  caufes  by  attorney,  who  was  called 
te  atcm.  rcfponfalis  ad  lucrandum  I'd  perdendum  ;  and   a   plea 

might  be  thus  commenced  and  determined,  whether 
by  judgment,  or  by  fmal  concord,  as  effeQually  as  by 
the  principal  himfelf.  Per  procuratorem  itaque  talem 
pGtefl  placitum  illud  dcduci  in  curia  ct  terminari^  five 
per  judicium,  five  fnaleni  ccncordiam,  adco  plenc  et  fir- 
miter  ut  per  cum  qui  alium  loco  f no  indc  pofiiit. 

In  confequence  of  tins  rule,  fines  were  frequently 
No  a^  g  levied  by  attorney  ;  and  in  the  Formulare  Anglicanwn 
there  are  feveral  records  of  fines,  which  appear  to  have 
been  levied  by  attorney,  the  chirograph  being  worded 
in  this  manner-- -H"^^  cf  finalis  concordia  facia,  l^c, 
inter  Thomam  de  Prejlon  per  Jlexa?idrum  Walloifem^ 
pofitum  loco  fiio  ad  lucrandum  vel  perdendum,  ct 
Ranulphum,  (irc.  This  praftice  was  produftive  of 
feveral   frauds*,    and,  therefore,  the  ftatute  de  moda 

levandi 


*  '1  here  is  z.n  indaiicc  in  the  rolls  of  parliament  i8  Edw.  I. 
No.  9.  vol.  1.  p.  22.  where  a  perfon  complains,  that  having  dcmifed 
certain  lands  to  another  for  twelve  years,  and  agreed  to  levy  a  fine 
to  confirm  the  demife,  he  ajipointed  a  friend  of  the  k (Tee's  as  his 
attorney  for  that  piirpofe,  who  atksowledged  a  fine  of  other  lauds  to 
6  ^^= 
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kijandijines  enacled,  that  the  parties  to  a  fine  (honld 
appear  perfonally  in  courtj  that  the  judges  mij^ht  have 
an  oppor!  unity  of  examining  inco  their  age  and  ca- 
pacity. 

§  21^  The  great  Inconvenience  of  compelling  old 
and  infirm  perfons  to  travel  from  the  mofl  remote  parts 
of  the  kingdom  to  We/limn/ie}\  produced  a  regulation 
which  is  ufually  called  the  ftati:te  of  Carlijle^  but  which, 
in  fad,  is  a  writ  addreifed  by  £c/zf .  ..  to  the  judges,  i5Edw.  2. 
for  their  government  in  taking  the  acknowledgment 
of  fines.  It  ordains,  that  all  parties  who  would  ac- 
knowledge or  render  their  rights  or  tenements  to  an-  2  lull  512. 
other  by  fine,  (hould  appear  perfonally  before  the  juf- 
tices,  fo  that  their  age,  idiocy,  or  any  other  defe£l 
might  be  judged  of  by  them.  "  Provided  notwith- 
"  (landing,  that  if  any  perfon  be  by  age  or  impotence 
"  decrepit,  or  by  cafualty  fo  opprefled  and  withholdeiij 
"  that  by  no  means  he  is  able  to  come  before  you  in 
"  our  court,  then  in  fuch  cafe  v/e  will  that  two  or 
"  more  of  you  by  affent  of  the  refidue  of  the  bench, 
"  fhall  go  unto  the  party  fo  difeafed,  and  fiiall  receive 
*'  his  cognizance  upon  that  plea  and  form  of  plea  that 
*'  he  hath  in  our  court,  whereupon  the  fame  line  ought 


the  lelTce  and  his  heirs  for  ever,  d  idem  Malheus  pojieatuhjj'et  quod  lam 
kreve  Je  conventione  verfus  irjfum  Willdmum  ds  pradlBo  termino  ajjirm- 
arulo,  prout  Idem  Matthcus  fecit  ipfum  JVilulmum   qucnddtn  attornatum 

facerCy  adjinem  ilium  ievandum  coram  jujllciariis  de  Banco ;  ;ra:din':s 
Matthews  t  amen  fecit  et  p-ocuranut  erga  attornatum  ilium  qnifuit  de  noti- 
tia  et  (.micitia  fua,  quod  idem  attornatus  recgnovit  aim  tenement  a  qua 

fueruv.l  itjitti  IViUclmi,  ct  infptipto  inter  eos  confeclo  non  ccntenta,  life, 

F  2  "to 


68  Title  X\XV.     Fine.     C/>.  iv.  §  21— 23. 

"  to  have  been  levied  :  and  if  there  go  but  one,  he 
"  fhall  take  with  him  an  nbbot,  a  prior  or  a  knight, 
"  a  man  of  good  fame  and  credit,  and  fhall  certify 
"  you  thereof  by  the  record,  fo  that  all  things  incident 
*•  to  the  fame  fine  being  examined  by  him  or  them, 
*^'  the  fame  fines  according  to  our  former  ordinance 
"  may  be  lawfully  levied." 

In  confequence  of  this  regulation,  a  fpccial  commif- 
fion  iffues  out  of  the  Court  of  Chancery,  called  a  writ 
oi  dedimus  potcjiatem,  direcled  to  a  certain  number  of 
commilTioners,  reciting  that  a  writ  of  covenant  is  de- 
pending before  the  juilices  of  the  Court  of  Common 
Pleas,  between  certain  perfons  therein  named,  who  are 
incapable  from  infirmity  of  appearing  perfonally  before 
the  court,  and  anthorifrng  the  commifTioners  to  take 
the  acknowledgment  of  the  faid  parties  concerning  the 
matters  contained  in  the  writ,  and  diretling  them  to 
certify  fuch  acknov.'ledgment  under  their  hands  and 
fcals  to  the  Court  of  Common  Pleas. 

§  22.  Although  this  v/rit  ftill  appears  to  be  granted 
upon  a  fuggcftion  of  infirmity  in  the  parties,  yet  fuch 
fuggeflion  is  feldom  true,  the  writ  being  ufually  ob- 
tained to  fave  the  cxpence  or  inconvenience  of  a  journey 
to  Wtjliuinfrcr,  or  for  the  purpofe  o^  levying  a  fiUQ  in 
vacation  time. 

^  2'j.  The  flatute  of  CarliP.e  only  cives  authority 

Er.%  Ab.  Tit.  ^      '^  ^  J  ]  t>  J 

h  uc  120.         to  tv.o  of  the  juPaces,  or  to  one  of  them,  attended  by 

a  Vtnt^^o?'    ^^  abbot  or  knight,  to  take  the  acknowledgment  of 

fines  J    but  notwithflanding  this  reftrii5lion,  writs  of 

daiimiis 
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dedimus  potcjlaicm  were  frequently  direfted  to  perfons 
of  inferior  quality,  from  whence  many  abufes  arofe, 
which  gave  rife  to  the  rule  of  court,  Pafcb.  43  Eli'z.  Wilfon  78. 
by  which  it  was  ordered,  that  no  writ  of  dedimus  po- 
tcjlaiem  directed  to  commillioners  to  take  the  acknow- 
ledgment of  any  fine  fliould  be  received  or  recorded, 
unlels  the  acknov/lcdgment  was  taken  by  fome  of  the 
juftices  of  the  one  bench  or  other,  or  Barons  of  the 
Exchequer,  or  ferjeant  at  law,  or  knight  who  was  of 
the  quorum.  Cuftom  has,  however,  fo  far  prevailed 
againft  the  pontive  authority,  both  of  the  ftatute  and 
of  this  rule,  that  although,  a  knight  is  always  named 
in  a  writ  of  dedimus  potejlatem,  yet  he  feldom  is  one  of^ 
thofe  who  take  the  acknowledgment  of  a  fine. 

§  24.  By  an  order  of  the  Court  of  Common  Pleas, 
made  in  Michaelmas  term,  39  Geo.  3.  reciting,  that  the 
Lord  High  Chancellor  had  been  pleafed  to  direct,  that 
no  writ  of  dedimus  potcjlaiem  to  be  executed  in  England^ 
fliould  ilTue  under  the  great  feal  direfted  to  any  perfons 
except  the  judges,  ferjeants  at  law,  barrifters  of  five 
years  (landing,  or  folicitors  or  attornies  of  fome  of  the 
courts  in  IVcJiiuinJier-Hall,  the  judges  of  the  Court  of 
Seffion  and  Exchequer,  advocates  and  clerks  to  the 
fignet  of  five  years  (landing  in  Scotland ;  it  is  ordered 
that,  from  and  after  the  iaft  day  of  the  fiiid  Michael-' 
n:js  term,  no  common  recovery  or  fine  fhaii  be  fuiFered 
to  pafs,  unlefs  the  taking  of  the  warrants  for  fuffering 
any  common  recovery,  or  caption  of  any  fine,  be  before 
one  of  the  juftices  or  barons  of  His  Majefly's  courrs 
of  record  in  Wcjiminfler-Hall,  or  one  of  the  ferjeants 
at  lav/,  unlefs  an  aludavit  be  made  and  filed,  dating 

F  3  that 
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that  the  commiiTioners  taking  the  fame  are,  to  the  befl 
of  the  deponent's  information  and  belief,  either  bar- 
riilers  of  five  years  Handing,  or  folicitors  in  fome  of 
the  courts  in  Wc/ini'mJier-Hall,  the  judges  of  the  Court 
of  SelTion  and  Exchequer,  or  advocates  and  clerks  to 
the  fjrnet  of  five  years  {landing  in  Scotland. 

Judges  of  §  25.  The  judges  of  afllze  may,  in  their  circuits  per 

le;!ir  227.  covfuetudincm  rcgni,  take  the  acknowledgment  of  fines 
Dycv  2Z-^b.  v^jthout  any  writ  o{  dedlmus  potejlatem^  on  account  of  the 
great  confidence  which  the  law  places  in  their  judgment 
and  integrity  * :  in  fuch  cafes,  however,  a  writ  of  dedimus 
■pcicjiatem  ought  to  be  fued  out,  bearing  date  before  the 
acknowledgment  of  the  fine  ;  although,  if  the  writ  of 
dedimus  poic/iatcm  is  tefled  after  the  date  of  the  acknow- 
ledgment, ftill  the  fine  will  be  fupported. 

Arpenton  v.  §  26.  A  writ  of  error  was  brought    to    reverfe  a 

Wcftover,         ^^^^    ^^^j  ^1^^  error  afTi^ned  was,  that  it  appeared  upon 

do.  LliZ.  ■        '  ^  lit 

275.  record  that  the  acknowledgment  of  the  fine  was  taken 

by  Chief  Baron  Manwood,  on  the  27th  of  March,  and 
•  the  writ  of  covenant  and  dedimus  potejlaiem  were  teifed 
en  the  9lh  of  April,  fo  that  the  acknowledgment  was 
taken  without  any  authority ;  and  by  the  ftatiUe 
23  Eli-z.  the  day  of  the  acknowledgment  ought  always 
to  be  certified  \  but  the  court  over-ruled   this  objjc- 


*  Thrrc  is  a  petition  in  the  rolls  of  pniliamcnt  28  Ediu.  3.  No.  26. 
vr.l.  2.  p.  :.6i.  from  the  commons  bcyontl  Trent,  prayinj^  that  a 
judiee  ofcnc  or  the  othtr  bench  Hiould  comt  twice  each  year  into 
their  couiuics,  to  take  the  ackiiu.vledgineut  of  fincf. 

lion, 


Tit/eXXXY.     Fme,     C/a  iv.  §  26—30.  71 

tion,  fayi'iii^  it  was  good   enough,  and  that  oiherwlfe 
they  fhould  reverfe  many  fines. 

§  27.  The  commiflioncrs  appointed  by  writ  o^dedhnm    How  the 
potcjlatem  are  directed  by  the  Itatute  11^  tuiz.  c.  23.  1.  5.    n,^,,^  ;;,  ^^"^^^ 
to  certify  the  acknowledgement  of  the  fine  within  twelve    '^'^"'ri'^'^- 
months  after  it  is  taken,  and   alfo   to   certify  the  year 
and  day  whereon  the  fame  was  acknowledged. 

If  the  commiflioners,  in  a  writ  of  dedimiis  po-  FIz.  N.  F, 
tejlatem^  refiife  to  certify  the  acknowledgment  of  a  ^^^'' 
fine  purfaant  to  this  flatute,  within  twelve  months,  a 
certiorari  may  be  awarded  againfl  them,  reciti:ig  the 
fubftance  of  the  writ  of  dtdimus  potejlatsm^  and  the 
acknowledgment  of  the  fine,  commanding  them  to 
certify  it ;  and  in  cafe  of  their  refufal,  an  aVui^  -dplurics, 
and  an  attachment^  will  iffue  agaiiift  them. 

§  28.  If  the   comm'.lTioners  die   before  they   have   Idem, 
certified  the  acknowledgment  of  a  line,  their  executors 
muft  certify  it  upcjn  a.  certiorari ;  and,  m.  cafe  of  their 
refufal,  the  fame  procels  lies  againfb  them  as  agaiiifE 
the  commiifioners. 

§  29.  If  a  writ  of  dedimiis  potejlatem  be  direded  to   Downes  v. 
two  perfons  jointly,  and  only  o;.e  of  them  takes   the    ^"''''',  V- 
acknowledgment  of  the  fine,  it  will  he  erroneous,  240. 

§  30.  If  a  perfon  has  feveral  writs  of  ctwertant  de-    ^.      ^r  n 

ritz.  N.B. 

pending  againft  feveral  perfons  in  different  counties,  he    3-7- 
may  have  a  writ  of  dedimus  poiejiatem  directed  to  rom- 
miflioners  to  take  their  acknowledgments  feverally.* 

F  4  §  31*  -^  writ 
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/\non.  Cro.  S  j^'  A  wTit  oi  dedimus  potejiatem  wzs,  awarded  to 

EI12.  576.         j^j-g  j-j^g  acknowledgment  of  four  perfons  to  the  fame 

fine.     The  corrimilTioners  returned  the  acknowledgment 

of  three  of  the  perfons  only.     The  court  refolved  that 

the  fine  iliould  pafs  as  againfl:  the  three  perfons  who 

had  acknowledged  it ;  and  that  the  name  of  the  fourth 

perfon  fhould  be  erafed  out  of  the  writ  of  covenant  and 

dedimus  potcjlatem. 

It  was  refolved  in  the  fame  cafe,  that  if  a  writ  of 
dedimus  potejiatem  be  awarded  to  take  the  acknowledg- 
ment of  three  perfons  to  the  fame  fine,  the  commif- 
(loners  need  not  take  the  acknowledgment  of  all  the 
three  perfons  at  the  fame  time,  but  may  take  the  aci 
knowledgment  of  one  of  them  at  one  time,  and  of  an* 
other  of  them  at  another  time. 

§  32.  A  f.ne  will  not  be  reverfed  for  any  trifling      : 
error  or  miftake  in  the  return  made  by  comimiffioners 
pnder  a  writ  of  dedimus  poteftatcm. 

Earl  of  Bed-         -A  Writ  of  error  was  brought  to  reverfe  a  fine  taken 
ford  y.  For-     j^y  commilTioners,  becaufe,  upon  the  back  of  the  writ 

iKr,  do.  Jac.       ^  '  '      r 

27.  c{  dedimm  pctejlatem^  it  wzs  executio  ijlius  brevis  paiet 

in  qiicdam  pancllo  huic  brevi  adfiexo,  whereas  it  ought  to 
have  been  in  quodamfchedida  huic  brevi  annexa.  But 
all  the  court  held  it  was  but  matter  of  form,  and  not 
materiril  ;  for,  although  it  be  not  properly  faid  to  be 
3  pannel,  yet  a  pannel  and  fchedule  are  all  one  in  fub-* 
ilance,  and  no  caufe  to  reverie  the  iine. 

S  33-  The 
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§  33.  The  wrk  of  decli/nus  potr/Iatem  recites,  that  a  Shcp.  Ton.  5, 

writ  of  covenant  is  depending  between  the  parties,  and,  j  Roll.  Rep* 

therefore,  fliould  bear  date  after  the  writ  of  covenant.  ^^3- 

A  writ  of  error  was  brought  to  reverfe  a  fine  levied   ^°!'"''"  ^' 

°  _  Wnght, 

at  Chejler^  becaufe  the  tejte  of  the  writ  of  dedimus  po-   Cio.  Eliz, 

tejlatcm  was  prior  to  the  writ  of  covenant  j  and  it  was    Htrbcrt  v. 

held  to  be  a  manifefl  error.  ^'il^"!!'  a  . 

!  Roll.  Ab. 

794. 
34.  But  if  the  writ  oi  dedimus  potejlatem  be  tefled 
on  the  fame  day  with  the  writ  of  covenant,  the  fine 
will  be  valid. 

A  writ  of  error  was  brought  to  reverfe  a  fine,  be-  jAmrtlel  y. 
caufe  the  writ  of  dedimus  potejlatem  was  tefled  on  the  Cro.Eliz. 
fame  day  with  the  writ  of  covenant,  which  was  con-   ^77- 

•^  ^  Cro.  Jac,  II. 

tended  to  be  erroneous,  becaufe  the  writ  of  dedimus  5  Rep.  47 1, 
potejlatem  recites,  that  the  writ  of  covenant  is  depend- 
ing ;  whereas  the  writ  of  covenant  could  not  be  faid 
to  be  depending  until  its  return.  But  the  court  were 
of  opinion  that  this  was  no  error,  for  the  writ  of  cove- 
nant may  be  faid  to  be  depending  immediately  on  the 
purchafe  of  it ;  and  if  a  ftranger  fhould  buy  the  lands 
before  the  return  of  the  writ  of  covenant,  it  would  be 
champerty. 

%  ZS'  ^^  ^s  ^^  ^'^'ty  of  all  thofe  who  are  appointed 
commilTioners  in  a  writ  of  dedimus  potejlatem^  to  inform 
themfelves  by  means  of  fome  people  of  credit,  that 
the  perfons  who  acknowledge  a  fine  before  them,  are 
really  the  parties  named  in  the  original  writ.  I'hey 
fhould  alfo  be  extremely  attentive  in  examining  whe- 
ther 
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ther    there   be    any   married  woman,  infant,  idiot,  or 

lunatic,  amon;^  the  parties  to  the  fine,  as  they  are  liable 

Pe'ty's  Cafe,     to  be  ftverely  puniflied  by  the  Court  of  Common  Pleas 

■  ''  "     for  any  fraud  or  wilful  negled:  in  the  execution  of  the 

trufl  repofed  in  them  by  that  court. 

Rules  of  §  36.  By  a  rule  of  the   Court   of  Common  Pleas 

iV^alrrlt^'   made  in  H;/.  1    Geo.  1.  it  was  direfted,  that  no  fine 
irig  of  Fines      acknowledged  before  commiffioners  fliould  be  allowed 

by  Dedlrtius. 

Wilfon  S2.        to  pafs,  unlefs  fome  perfon  who  was  prefent  when  the 

▼  T^Jmirfti      ^^-^  ^^^^  acknowledgea,  fiiould  appear  perfonally  before 

Barnci  143.      ;jie  Lord  Chief  Juflice  of  the  court,  and  be  examined 

upon  oath  touching  the  execution  thereof. 

This  rule  having  been  found,  by  experience,  to  be 
attended  with  inconveniencies,  and  not  having  anfwered 
the  good  purpoffcs  for  which  it  was  intended,  the  court 
made  the  following  rules ; 

Wilfon  85.  Hilary  17  Geo.  i.  "  It  Is  ordereJ,  that  inflead  of  an 

"  oath  made  liva  voce  of  the  due  acknowledgment  of 

*•  fines,  an  affidavit  in  writing  on  parchment  fhall  be 

*'  made  and  annexed  to  every  fine,  in  which  the  perfon 

*'  making  the  fame  fhall  fwear  that  he  knew  the  parties 

"  acknowledging  fuch  fine  ;  that  the  fame  v/as   duly 

'*  figned  and  acknowledged  ;  that  the  party  or  parties 

"  acknowledging,  and  alfo  the  commifiioners  taking 

"  the  fame,  were  of  full  age  and  competent  under- 

"  {landing  ;  that  the  feme-coverts  (if  any)  were  folely 

"  and  feparatcly  examined  apart  from  their  hufbands, 

^'  and  freely  and  voluntarily  confcnted  to  acknowledge 

"  the 
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"  the  fame  ;  and  that  the  cognizor  or  cognizors,  and 
"  every  ot  them,  knew  the  fame  to  be  a  line  to  p.ifs 
"  his,  her,  or  their  eftatc  or  cfta'es  ;  which  fiie,  to- 
"  gether  with  fuch  affidavit  annexed,  {h;^il  be  tranf- 
*'  mitted  to  the  Lord  Chief  Jufiice,  or  fonje  other  juf- 
**  tice  of  this  court,  for  his  allocatur  thereon,  and 
*'  fach  affidavit  fnail  remain  annexed  to  fuch  fine,  and 
"  be  left  with  the  fame  in  the  proper  office  :  and  it  is 
*'  ordered  that  every  fuch  affidavit,  except  vvhere  the 
"  perfons,  at  the  time  of  their  acknowledging  th(  fine, 
"  are  in  Irela?id,  or  fome  other  parts  beyond  the  fe::.s, 
"^'  ffiall  be  made  by  fome  attorney  of  the  courts  of 
«  Wejiminjler-Halir 

Hilary  26  &  27  Geo,  2.  "  It  is  ordered,  that  in  the  V^Ilfon  89. 
"  affidavits  made  in  purfuance  of  the  preceding  rule, 
*'  the  perfon  or  perfons  fo  making  the  fame  fhali  fwear, 
*'  that  the  fine  was  duly  figncd  and  acknowlt.>dged 
"  upon  the  day  and  year  mentioned  in  the  c..i_.rion ; 
"  and  if  there  be  any  razure  or  iuterlinearion  in  the 
"  body  or  caption  of  fuch  fine,  that  fuch  razure  or 
"  interhneation  was  m.ade  before  the  party  or  parties 
"  figned  the  faid  fine,  and  before  the  caption  was  figned 
"  by  the  commiffioners." 

§  37.  The  Court  of  Common  Pleas  has,  in  {omQ 
inflances,  difpenfed  with  thefe  rules. 

A  fme  was  taken  before  Prentice  an  attorney,  and    Say  v.  Smith, 
Prentice  a  tradefman,  as  commiffioners  j  Prentice  the      ^"^^^^^^7' 
attorney  died  without  maldng  the  proper  affidavit  of 

the  ' 
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the  acknowledgment  of  the  fine.  One  of  the  cognl- 
.  zors  became  a  bankrupt,  abfconded,  and  did  not  fur- 
render  within  the  42  days,  as  required  by  the  flatute. 
The  fine  was  ordered  to  pafs,  on  an  affidavit  of  the 
due  acknowledgment  of  it  by  Prentice  the  tradefman, 
notwithflanding  the  general  rule  requiring  fuch  affida- 
vits to  be  made  by  attornies. 

§  38.  Where  fines  have  been  acknowledged  out  of 
the  kingdom,  the  judges  have  alfo  remitted  the  ftrid- 
nefs  of  thefe  rules, 

rieetwood  The  Lord  Chief  Judice,  affided  by  Mr.  Juftice  Clive^ 

Barnes  2iy.  made  an  order,  that  a  fine  fiiould  pafs  as  to  two  of  the 
cognizors,  confidering  the  particular  circumflances  of 
the  cafe,  notwithflanding  the  fame  was  not  figned  by 
them.  One  of  the  commiffioners  attended  and  made 
oath,  that  this  fine  was  duly  acknowledged  before  him 
and  another  commiffioner,  by  the  cognizors  at  Naples 
in  Italy  ;  that  the  parties  v/cre  of  full  age  and  good  un- 
derftanding  ;  that  the  married  woman  was  examined 
apart  from  her  hufband,  and  freely  confented.  The 
fine  being  taken  from  perfons  beyond  feas,  it  was  not 
within  the  order  of  the  court,  requiring  an  affidavit  ; 
and  the  figning  of  a  fine  by  the  cognizors  is  not  abfo- 
lutely  neceffary. 

H'.pthcfck  g  29.  Two  fines  taken  at  Hamburgh,  where  the  cog- 

Lames  217.'      nizors  j-efided,  were  ordered   to  pafs  by  all  the   four 

judges,   upon  an  affidavit  by  a  commifiloner,   of  the 

due   exccu;iou   of  each    fine    fworn    before  a  clerk 

in 


I 
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m  the  chancery  of  the  city  of  Hamburgh,  and  au- 
thenticated by  his  certificate  or  atteflation  as  a  notary 
public. 

§  40.  A  fine  was  taken  at  Edinburgh,  and  was  re-    Seton  v. 

«      ^  1         •  1  •        Sinclair, 

gular  m  every  refped,  except  that  it  was  not  taken  m    ^  ^^e^ck. 
the  prefence  of  an  attorney  of  any  of  the  courts  of   ^^P-  S80. 
WeJ}mirJler-Hall,  who  might  have  made  the  ufual  affi- 
davit of  its  having  been  duly  taken.     An  affidavit  was 
made  by  Setoi  the  demandant,  that  there  was  no  fuch 
attorney  in  or  near  Edinburgh  ;  and  the  court,  on  the 
motion  of  Serjeant  Davy,  who  cited  Say  v.  Smith,  al-    Ante  f.  37. 
lowed  the  fine. 

§  41.  The  Lord  Chief  Judice  of  the  Court  of  Com-   Lord  Chief 
mon  Pleas  may  alone  take  the  acknowledgment  of  a    Common 

fine  out  of  court,  a  privilea;e  peculiar  to  that  office,       ,  f^- 

'        ^  '^     ^  '     I  Hen.  7. 

and  which  feems  to  be  derived  from  cuilom  and  ufage,    9  a. 
for  it  does  not  appear  that  this  power  is  given  to   the    Co^Read  o. 
Lord  Chief  Juftice  by  any  ftatiite.     Capitalis  jujliciarius    Dyer  224  b. 
do  banco  folus  per  prccrogativum  officii  fid  potejl  canere 
recognitiones  Jinium,  abfque  dedimus  poiefcatem. 

If  ihe  Lord  Chief  Juflice  of  the  Court  of  Common    Year-Book, 
Pleas  be  a  pariv  to  the  vrrir,  he  cannot  take  the  acknow-    ^^    '^"'     \  ^' 

■'        ^  '  Dyer  220  0. 

ledgment   cf  that   fine   quia  judex   in  propria   caufa. 

This   rule   extends   to   all  other  judges  and  commif- 

fioners. 

§  42.  By  the  ftatute  34  &  35  Hen.  8.  c.  26.  f,  40.    jnPcices  of 
it  is  eaa(^ed,  that  fines  fliall  and  may  be  taken  before   ^^  ''^"' 

the 
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the  juftlccs  of  Wales,  o^  lands,  tenements,  and  here- 
ditaments, fitUcUcd  within  their  jurifdiclion,  by  force 
of  their  general  commiffion,  without  any  writ  of  de- 
dimus  pote-iate .;,  to  be  fued  for  the  fame  in  like  man- 
ner and  form  as  is  ufcd  to  be  taken  before  the  King's 
Chief  Juflice  of  the  Common  Pleas  in  England, 
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Sedlion  i. 
FINE  being  conadered  as  a  common  affurance 
or  conveyance  of  real  property,  it  follows  that 
all  perfons  of  full  age  and  fufficient  underftanding, 
may  in  general  levy  fines  of  thofe  lands  in  v/hich  they 
have  any  eflate  of  freehold,  either  by  right  or  by 
wrong. 


Who  may 
levy  Fiats. 


§  2.  Even  perfons  who  are  blind,  deaf,  or  dumb,  eUIoL's  Cafe, 

or  who  are  both  deaf  and  dumb  at  the  fame  time,  Gnflin^vr 

may   levy   fines,  if  it   appears   that,  notwlthftanding  Feiieis, 

thofe  difabilities,  they  are  capable  of  comprehending  Keys  v.  Bull, 
the  nature  and  confequences  of  a  fine,  and  can  exprcfs       '    ^' 
their  meaning  by  writing  or  figns :  and  there  are  three 

inftanccs 


to 


The  Kin^. 
Dugd.  Orig. 

J"r.  93- 

Maddux 
Form.  N^ 

394- 

7  Kep.  32. 
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inflances  of  perfons  born  deaf  and  dumb,  who  were 
permitted  to  levy  fines. 

§  3.  There  are  feveral  records  of  fmes  publlfhed  by 
Dugdale  and  Maddox,  to  which  the  King  is  a  party.- 
It  was  however  much  doubted  in  the  reign  of  James  I. 
whether  the  King  could  levy  a  fine ;  and  his  Majefty 
having  confulted  Lord  Chief  Juftice  Fopham  and  Sif 
Edward  Coke  (then  Attorney  General)  on  this  fubjed, 
they  gave  it  as  their  opinion,  that  although  the  King 
could  not  be  cognizor  of  a  fine,  becaufe  a  writ  of  co- 
venant could  not  be  brought  againfl  him,  yet  that  if 
a  fine  was  levied  to  the  King,  he  might  then  make  a 
grant  and  render,  which  would  be  good  and  fufficient 
to  bind  him. 


The  Queen.  c  4,  xhe  Queen  may  levy  a  fine,  and  a  fine  may 

1   Inft.  3  a.  r  n  ^  '  '     Cl  1 

133  ^/.  be  levied  to  her;  for   Ihe  has   m  every  mltance  the 

*    ^^'  ^^'^'     particular  privilege  of  fuing  and  being  fued  alone,  and 

is  confidered  in  all   legal  proceedings  as  a    feme  fole, 

and  not  as  a  feme  covert. 


Married 
Women. 


Lib.  II.  c.  3. 

Form.  Angl. 
N^  357- 


Dia",  1. 18. 


5.  As  married  women  might  always  be  impleaded 
jointly  with  their  hufbands,  it  follows  that  they  could 
join  with  their  hufbands  in  levying  fines  :  and  it  ap- 
pears from  a  pafTagc  in  Gknvil/e,  and  fomc  very 
ancient  records  pubhflied  by  Maddox,  that  it  was  for- 
merly ufual  for  married  women  to  appoint  their  huf- 
bands as  their  attornies  to  levy  the  fine  for  them. 

Thus  in  9  Ric/j.  i .  the  prior  and  convent  of  Leivis 

fined  to  the  King  in  half  a  mark,  ui  concordia  fa6la 

2  inter 
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inter  Richardum  de  la  Comhe^  Isf  Sybillajn  de  Ddne, 
uxonm  fuam,  prcfcntes  per  tu',idem  FOcardum  'oiriim 
fuum,  pojitum  loco  fuo^  ad  lucrandum  vel  perdendum^  et 
Wdlielmum  Priorcm  et  conventura  de  I  cwis  tenentem^  per 
Willielmum  monacham  fuum  de  advocatlcnc  eccle.fta  de 
I't^'aldern,  iinde  recognitio  de  ultima  prcfentatione  fum- 
monita  fait  inter  cos  in  prefata  curia,  fcribatur  in  magna 
rotido. 

It  is  probable  that  married  Women  were,  in  confe- 
quence  of  this  practice,  frequently  deceived,  and  de- 
frauded of  their  inheritances  by  their  hufbands.  The 
flatute  de  modo  levandi  ^nes  therefore  direOied,  that  if  jg]?^^  j, 
a  feme  covert.be  one  of  the  parties  to  a  firic,  fhe  2  Inft.  515. 
ought  firft:  to  be  examined  by  the  juflices,  ard  if  ihe 
refufed  her  aflent  to  the  fine,  it  Ihould  not  be  levied, 

§  6.  When  a  married  woman  is  a  party  to  a  fine,  fhe 
ought  to  be  examined   fecretly  and  apart  from  her 
huflband,  purfuant  to   this  ftatute,  that  the  Judges  or   ainft.  51% 
Commiffioners   may   inform  themr?lves  whether   fne    sAtk.  712. 
joins  in  the  fine  of  her  own  free  will,  or  is  compelled 
to  it  by  the  threats  and  menaces  of  her  huf^jand. 
Every  thing  contained  in  the  writ  fliould  be  diftindly   Penne  v. 
named  to  her  ;  and  flie  ought  to  be  informed  of  the   F"rcA^R. 
confequences  of  her  aifenting   to   the  fine.     But  al-  4»« 
though  the  flatute  de  ?nodo  levandi  fines  thus  pofitively 
dn-e£ls  the  private  examination  of  a  married  woman,  y 

yet  if  flic  is  allowed  to  acknowledge  a  fine  without 
being  examined,  it  will  bind  both  her  and  her  heirs 
for  ever,  there  being  no  mode  of  reverfing  fuch  a 
fine ;  becaufe  it  cannot  afterwards  be  averred,  that 

Vot.  V.  G  the 
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the  married  woman  was  not   examined,  the   contrary- 
being  recorded. 

§  7.  The  private  examination  of  a  married  woman 
is,  however,  not  directed  in  all  cafes,  as  t'lat  circum- 
ilnfl.  515.      fiance  was  prcfcribed  by  the  leglllature,  only  to  pre- 
vent   married    women    from    making    an   imprudent 
difpofition  of  their  property  at    the    inftance   of  their 
hufbands  ;  fo  that  where  a  hufband  and  wife  acquire 
any  interefl  by  a  fine,  and  depart  with   nothing,  the- 
wife  need  not  be  examined,  becaufe  in   that  cafe  Ihe 
I  h  r  6-0.      cannot  poffibly  be  prejudiced.     It  may  therefore  be 
I  Itift.  353^^.    laid  down  as  a  certain  rule,  that  a  married  woman 
need  only  be  privately  examined  in   levying  a  fme, 
where  flie  joins  in  granting  fome  eftate,  or  departing 
with  fome  interefl. 

Ron.  Ab.  If  a  fine  be  levied  to  a  hufband  and  wife  who  grant 

JOi"  x'^  and  render  a  rent,  the  wife  ought  to  be  examined,  be- 
caufe by  the  render  flie  makes  herfelf  liable  to  the 
payment  of  the  rent. 

7  Rep.  8  a  §  8.  If  a  married  woman  levies  a  fine  of  her  own 

10  Rep.  j^3  a.   inheritance,  without  her  hufband,  it  will  bind  her  and 

Hob.  225.        her  heirs,  becaufe  they  will  be  eflopped  to  claim  any 

thing  in  the  lands,  and  cannot   be   admitted  to   aver 

that  fhe  was  a  married  woman,  that  being  contrary  to 

the  record.     But  her  hufband  may  enter   and  defeat 

fuch  fme,  cither  during  the  coverture,  to  reflore  him- 

fc!f  to  the  freehold   which  he   held  jure  uxoris,  or 

after  her   death,    to  reflore    himfelf  to  his  tenancy 

by  the  curtefy ;  becaufe  no  a^  of  a  feme  covert  can 

1  transfer 
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transfer  that  interefl  which  the  marnage  has  veiled  In 

the  hufband ;    and   if  the   hulLand   avoids   the   fine 

during  tl^e  coverture,  neither  the  wife   nor  her  heirs    i  Inft.  46  a. 

will  be  barred  by  it ;  for,  by  the  entry  of  the  hufband,    "'  '' 

the  whole  eftate  which  palTed  by  the  fine  is  defeated, 

and  the  old  eftate  of  the  wife  revefted  in  her,  and  the 

hufband  becomes  again  feifed  in  right  of  his  wife. 

Even  an  entry  by  the  hufband  into  part  of  the  landj    Mayo  v. 
v/hereof  the  wife  alone  levied  a  fine,  will  avoid  the    1  Freem.'Rep* 

whole  fine.  3yf 

ruiicxf.  164. 

§  9.  If  a  married  woman  levies  a  fine  executory  as  Co.  Read.  7. 
2.  ferns  fole,  and  execution  is  fued  againft  the  hufband 
and  wife,  the  hufband  may  ftop  the  execution  of  the 
fine,  becaufe  no  aft  of  his  wife's  can  prejudice  him. 
And  if  in  a  cafe  of  this  kind  the  hufband  had  made 
default,  and  his  wife  was  received  in  his  ftead,  fhe 
might  for  the  benefit  of  her  hufband,  prevent  the 
execution  of  her  own  fine,  but,  after  the  death  of  her 
hufband  fhe  cannot  avoid  it. 

§  10.  If  a  woman  levies  a  fine  by  the  name  of  Mary,    1  Sldsrf.  122. 
the  wife  of  Thomas  Stiles,  it  will  be  void  ;  becaufe  it 
appears  by  the  very  record  itfelf  that  the  cognizor  w^as 
a  married  woman, 

§  II.  It  is  agreed  that  a  wife  may,  without  her 
hufband,  execute  a  naked  authority,  though  no  fpe- 
cial  words  are  ufed  to  difpenfe  with  the  difability  of 
coverture  :  but  if  the  legal  ellate  in  lands  is  vefted  in  a 
married  woman  in  truft  for  another,  forae  hold  that 
G  3  ihe 


u 
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fne  cannot  pafs  it  to  the  cc^fliii  que  truji  unlefs  her  hi*f- 
band  joins ;  and  therefore,  that  if  Ihe  makes  a  feoff- 
ment, or  levies  a  fme  without  him,  tlie  firll  will  be 
void,  the  latter  voidable  :  but  others  are  of  opinion, 
that  the  hufband's  joining  is  not  more  requifiie  in  this 
than  in  the  former  cafe. 


§  1 2.  The  follovv'ing  is  the  only  cafe  where  a  mar- 
ried woman  has  been  allowed  to  levy  a  fine  without 
her  huiband. 


Morcau's 

Cafe, 

2  Black. Rep. 

1205. 


Upon  a  motion  that  Ann  Moreait,  wife  of  — — 
Moreau,  might  levy  a  fine  without  her  hufba;id,  it 
appeared  that  the  lands  had  been  fold  by  the  hufband, 
who  covenanted  that  he  and  his  wife  (v.  hen  of  age) 
fhould  levy  a  fine.  When  the  wife  came  of  age,  fhc 
refufed  to  join  in  it ;  but  it  was  levied  by  the  hufband 
alone,  wlio  afterwards  went  abroad.  The  wife  now 
confented  to  levy  it,  but  the  hufband  was  abfent.  It 
was  faid  that  it  had  been  ufual  in  fuch  cafes  for  the 
curfitor  to  make  out  a  pracipe  to  the  wife  as  a  feme 
fole ;  but  no  example  of  it  was  produced  upon  the 
motion.  The  Court  would  make  no  rule  to  authen- 
ticate fuch  a  fine  ;  but  it  was  afterwards  acknowledged 
de  bene  cjfe  before  the  Lord  Chief  Juftice   then  in 


Coparceners,  S  ^Z'    Coparceners,  joint-tenants,   and   tenants  in 

joii.t-tenantj,  common,  may  levy  fines  of  their  refpeftive   fhares  j 

and  Tenanis  .                          •       r               j                  f 

in  ComrTT.n.  and  if  there  be  two  jomt-tenants  m  tee,  and  one  ot 

6  Wo^  4'. "'  ^^^"^  \^y'^^^  a  fine  of  the  whole,  this  will  not  amount 

I  Saik.  2S6.  to  an  ouiler  of  his  companion  :  but  it  is  a  feverance 


of. 
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of  the  jointure,  though  they  continue  to  be  in  of  the 
old  ufc. 

§  14.  Perfons  outlawed  or  waived   in  perfonal  ac-  Ptrfonsouu 

tions,  may  alien  by  fine  ;  for  their  eftatcs  (till  remain  Weft.'oymb. 

in  them,  although  they  have  forfeited  the   rents  and  p-2.  f.  i3» 
profits. 

§  15.  Having  enumerated  the  perfons  who  are  ca-  -Whoaredif- 
pable  of  levyinor  fines,  we  (hall  now  examine  who  are   f^^'-';^  f"""!^ 

*  .  .  levying  Fines, 

difabled  from  being  cognizors,  or  conveying  by  fine. 

This  difability  may  arife  either  for  want  of  a  futBcient 

cftate  in  the  lands,  a  competent   degree  of  judgment 

and  underflanding,  or   from  being   incapacitated  by 

their  fituation,  or  by  fome  pofitive  aft  of  parliament. 

§  16.  No  perfon  can  levy  a  fine  of  lands  that  will  Perfons  hav- 
afFe6:  ftrangers,  unlefs  he  has  at  Icafl  an  eflate  of  free-  of^^Frechoid 
hold  in  them,  either  by  right  or  by  wrone; ;  for  other-    J"  t^^"=  Lands. 

^      °  -'  °  Sliep.  1  ou. 

wife  it  might  be  in  the  power  of  any  two  ftrangers  to    14  vVefl. 

deprive  a  third  perfon  of  his  eftate,  by  levying  a  fine    ^  ^ '"°'  ^^' 

of  it  J  fo  that  in  every  cafe  where  a  fine  is  levied,  and 

none  of  the  parties  to  fuch  fine  have  any  eilate  of 

freehold  in  the  lands  whereof  the  fine  is  levied,  it  will 

only  bind  the  parties  thcmfelves,  and  their  heirs,  but 

may  at  any  fame  time  be   fet  afide  by  the  real  owner, 

by  pleading  that  neither  of  the  parties   had   an  eilate 

of  freehold  in  the-  lands  at  the  time  when  the  fine  was    Infra- cb.  14. 

levied. 

§  17,  A  fine  levied  before  entry  or  receipt  of  rent, 
will  be  void  upon  the  fame  principle. 

G  3  Upon 
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Lnr(^  Townf-        Upon  a  bill  filed  for  a  (hare  in  the  New  River  water, 

end  V.  Adi.       ^j^^  defendants  pleaded  a  fine   and  non-claim,  but  it 
3  Atk.  356.  ^ 

appearing  that  there  was  no  entry  nor  receipt  of  rent 
until  after  the  fine  was  levied,  Lord  liardwicke  faid, 
there  was  not  a  fufficient  feifin  to  fupport  the  fine. 
His  Lordfliip  alfo  obferved,  that  the  receipt  of  rent 
with  a  continuance  of  poffeffion  before  the  levying  the 
fine,  might  have  been  fuflicient,  becaufe  thofe  ads 
would  fhew  quo  animo  the  fine  was  levied  :  fo  that  if 
the  rents  had  been  received  by  the  defendants  before 
the  fine  was  levied,  and  continued  to  be  paid  to  them, 
it  would  have  been  the  flrongefl  evidence  of  pof» 
fefTion. 

D«e  V.  §  iS.  The  tenant  in  poffeffion  will  not  be  allowed  as 

Cowp."62i.      an  evidence  to  prove  the  eflate  of  a  landlord  who  levies 

a  fine,  becaufe  he  would  then  be  a  witnefs  to  fupport 

his  own  poffeffion. 

5  19.  A  perfon  having  a  defeafible  right  only  to 
lands,  may  notwithflanding  levy  a  fine  of  them,  which 
cannot  be  fet  afide  by  the  plea  that  neither  of  the 
parties  had  an  eflate  of  freehold  in  the  lands. 

Carter  v.  Sir  Michacl  Armin  being  feifed  in  fee'of  the  manors 

f  p"  w!^5r5.  of  Pickivorth  and  Willoughhy,  by  his  will  devifed,  that 
i3^Vin.  Ab.  jn  cafe  his  perfonal  eflate,  l^c,  fliould  not  be  fuflicient 
to  pay  his  debts,  then  his  executors  fhould  receive  the 
rents  and  profits  of  his  whole  real  eflate  ;  and  after 
payment  thereof,  he  devifed  the  manors  of  Pickivortb 
and  Willoughby  to  his  uncle  Enters  Ar?nin  for  life,  and 
in  cafe  he  fliould  have  iffue  male,  then  to  fuch  iffui 

male 


336. 
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male  and  his  heirs  for  ever ;  and  in  cafe  he  fiiould 
have  no  iflfue  male,  he  deviled  the  manor  of  IVillongbby 
to  his  nephew  Sir  Thomas  Barnardijion  in  fee.  Upon 
the  death  of  Sir  Michael  Arm'in^  Evers  Armin  entered 
upon  the  premifes  devifed  to  him,  and  devifed  them 
to  his  grandfon  Armin  BuUingham^  and  the  heirs  of 
his  body.  Upon  the  death  of  Even  Armhi^  Sir 
Thomas  Bar?iardiJlon  entered  upon  the  premiles,  claim- 
ing the  fame  by  virtue  of  the  remainder  limited  to 
him  by  the  will  of  Sir  M.  Armin.  Armin  Bul/ing- 
ham,  the  devifee  of  Evcrs  Armin,  entered  upon  the 
manor  of  Willoughby,  claiming  the  title  thereto,  and 
put  his  cattle  into  fome  part  of  the  land,  upon  which 
enfued  a  replevin,  and  the  fpecial  verdifl;  ia  3  Lev. 
431.  and  2  Salk.  224.  This  fuit  was  afterwards  com- 
promifed  between  Sir  Thomas  Barnardijion  and  Arinin 
BuIIingham,  who  both  joined  in  a  fine  of  the  manor 
of  Willoughby  ;  but  previous  to  this  Sir  Tho7nas  Bar- 
nardijion had  conveyed  the  premifes  by  leafe  and 
releafe  to  Sir  Samuel  Barnardijion  in  mortgage. 

It  was  contended  that  this  fine  was  void,  as  neither 
of  the  parties  had  an  eflate  of  freehold  in  the  lands ;  but 
the  Lord  Chancellor  held,  "  that  in  this  cafe  it  could 
**  not  be  faid  that  partes  Jinis  nihil  habuerunt,  becaufe 
**  Armin  Bullingham,  on  the  death  of  Evers  Annin, 
"  and  as  his  devifee,  had  a  right  ag  inll  all  perfons 
"  whomfoever  but  the  heir  of  Sir  Michael  Armin  the 
*'  teflator,  and  Barnardijion,  entering  upon  him  as  a 
**  diifeifor  ;  and  though  Barnardijion  afterwards  mort- 
**  gaged  the  premifes  in  fee,  yet  he  cor.:inued  in 
"  poflclTion  thereof,  and  joining  with  Buitingham  in 
G  4  "  the 
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"  the  fine,  it  could  not  be  faid  that  partes  finis  nihil 
'*  habuerunt,  when  one  of  them,  viz,  Barnardijlon^ 
"  had  the  poiTeflion,  and  the  other  of  them,  viz, 
"  BulUngham,  had  the  right  to  the  land  againft  Bar^ 
*'  nardijion^  and  alfo  agciinft  his  mortgagee.'* 

?  Rep  ^7  ^.  §  20.  If  a  perfon  who  is  only  polTeffed  of  lands  for 

a  term  of  years,  or  who  holds  them  by  a  ftatute  mer- 
chant, ftatute  fb.ple,  or  writ  of  elegit^  or  is  tenant  at 
will,  levies  a  fine,  it  will  have  no  elfedt  whatever  as 
to  ftrangers,  becaufe  the  cognizor  has  no  eftate  of 
freehold. 

c    Qq    {  §  21.  It  follows  from  the  fame  principle,  that  if  a 

SS'  copyholder  levies  a  fine  of  his  copyhold,  it   is  void, 

becaufe  the  freehold  is  in  the  lord, 

I  Tnn.337fl.  S  22.  The  only  mode  by  which  a  tenant  for  years 
note.  oj.  ^  copyholder  can  levy  a  fine,  fo  as  to  give  it  any 

force,  is  by  firft  making  a  feoffment,  by  which  means 
,,. ,  rr-.    r     he  acquires  a  freehold  by  difleifin.     This  doctrine  has 

however  been  lately  queflioned. 

§  23.  There  are  tv/o  cafes  in  which  a  fine  is  al- 
lowed to  operate,  although  the  parties  have  no  ellate 
of  freehold  in  the  lands.  The  firft  is  where  a  ccjhd 
que  irujl  levies  a  fine  of  his  truft  eftate,  of  which  the 
reafon  will  be  given  in  a  fubfequent  piirt  of  this  work. 
Ante  ch.  2.  And  the  fecond  is  when  the  fine  is  levied  by  a  vouchee 
^-  3^-  to  the  demandant,  or  from  a  demandant  to  a  vouchee, 

which  is  allowed,  becauTe  in  law  the  vouchee  is  fup- 

pofcd 
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pofed  to  be  tenant  of  the  Ijind,  though  in  fad.  he  never 
is  fo  at  prelenr. 

§  24.*>The  averment  quod  partes  finis  nihil  hahuerunt 
canrot  be  made  by  a  perfon  claiming  as  heir  to  the 
cognizor  of  a  fiue,  and  making  his  title  to  him  or 
through  him.  But  where  a  perfon  makes  mention  of 
any  of  his  anceltors,  in  the  courfe  of  his  pedigree 
only,  and  not  as  one  from  whom  he  claims,  he  is  not 
barred  by  his  fine,  but  may  aver  quod  partes  finis  nihil 
habucrunt. 

William  Rogers,  an  idiot,  being  feifed  of  a  reverfion    Edwards  v, 
in  fee,  Andrew  Rogers,  his  uncle,  levied  a  fine  of  the    S°^'^"» 

°    _  _  Cro   Lar. 

lands  with  proclamations  to  a  (Iranger,  and  died  in  the    524.  543. 
lifetime  of  his  nephew  :  upon  the  death  of  the  idiot    gj^.  ^  'r^^g* 
without  iffue,  the  grandfon  of  Andrew  Rogers  entered    45^- 
and  claimed  the  lands  as  heir  at  law  to  the  idiot ;  and 
the  quefllon  was,  whether  he  was  barred  by  the  fine 
of  his   grandfather.     Croke  and  Berkeley  were  of  opi- 
nion, that  as  the  lands  never  defcended  on  Andrew 
Rogers,  his  grandion  was  not  barred  by  his  fine,  but 
might  aver  quod  partes  finis  nihil  hahuerunt,  for    he 
claimed  nothing  from   him,  but  only  mentioned  him 
jn  the  courfe  of  his  pedigree, 

§  25.  An  alien  not  being  capable  of  holding  land?,    Alieiui 
ought  not  to  be  permitted  to    levy  a  fine  ;  but  if  he 
does  levy  a  fine,  it  will  not  conclude  the  King  after 
office  found, 

S  a6.  By 


90  Title  XXXV.     Fine.     Ch.  v.  §  26,  27. 

Infants  S  '^^'  •^Y  ^^^  common   law,    infants,    or   perfons 

3  Keb.  4S0.     under  the  aee   of  twenty-one   years,  are  incapable  of 

2  Leon.  159.  ^  ^  ,  .  , 

binding  themfelves  by  any  contracl,  which  may  turn 
to  their  prejudice,  on  account  of  their  fuppofed  want 
of  judgment  and  difcretion  at  that  period  ;  in  confe- 
quence  of  this  principle,  an  infant  is  incapable  of 
being  cognizor  in  a  fine  ;  but  if  an  infant  is  permitted 
to  levy  a  fine,  and  that  fine  is  not  reverfed  during  his 
minority,  it  mufl  for  ever  afterwards  ftand  good*. 

The  reafon  that  an  infant  is  reflrained  from  reverf- 
ing  a  fine  levied  by  him,  unlefs  it  is  done  during   his 
minority,  is,  becaufe  that  fact  can  only  be  tried  by  an 
infpedtion  of  his  perfon  in   open  court.     Non  tejiium 
ilnft.  1310.    tejlimonio^  non  juratorum   veredido,  fed  judicis    in/pec- 
380  b.  ^i^^^Q  folummodo.     This  mode  of  trial  is  adopted,  be- 

caufe every  judicial  acl  fhall  be  intended  to  have  been 
rightly  done,  until  the  contrary  appears  ;  and  there- 
fore it  is  fitter  that  the  propriety  of  fuch  an  ad  fhould 
be  tried  by  the  court,  than  by  a  jury. 

Q  Rep  ^i.  §  ^7*  -^^  ^^^^^  °^  ^^^^   ^"^^   ^  ^^^^^  ^^^^^   ^^   ^^ 

iheriff,  commanding  him  to  conftrain  the  party  to  ap- 


•  In  the  Rolls  of  Parliament  50  Ed.  3.  N°  127.  vol.  2.  p.  342. 
there  Is  a  petition  from  the  Commons,  complaining  of  the  very 
great  hardfhip  of  not  permitting  a  peiTon  who  had  levied  a  fine, 
when  an  infant,  to  reverfe  it  after  he  attained  his  full  age  ;  and 
praying  that  every  perfon  who  had  levied  a  fine  during  hib  infancy, 
Ihould  be  allowed  a  certain  time,  fuch  as  two  years  after  he  attained 
his  full  age,  to  reverfe  it  ;  to  which  the  King  anfwered,  that  he 
would  confider  agr.inll  the  next  Pailiament,  whether  it  would  be 
proper  to  alter  the  old  law  in  this  point  or  i^ot. 

pear, 


12  Rep.  J23. 
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pear,  that  it  may  be  afcertalned  by  the   Infpetlion  of 
his  perfon,  whether  he  be  of  full  age  or  not ;  ///  per 
af pedum  corporis  fui  conjiare  poterif,  jujiiciariis  nojirisy 
ft  pradicliis  A.  fit  plena  cetatis  necne. 

The  Judges  may  alfo  examine  the  infant  upon  an    2  Roll.  Abr. 
oath  of  voir  dire^  or  any  of  his  parents,  and  inform 
themfelves  by  means  of  church   books,  or  any  other 
kind  of  evidence,  if  there  ihould  ftili  remain  a  doubt 
refpecling  the  age  of  the  party. 

§  28.  The  peculiar  privilege  thus  given  to  infants,  of 
averring  againft  a  record  during  their  infancy,  is  pro- 
bably owing  to  this  caufe.  The  Judges  or  Commif- 
fioners  who  take  the  acknowledgment  of  fines,  are 
fuppofed  to  infpect  the  age  of  all  thofe  who  acknow- 
ledge a  fine  before  them,  purfuant  to  the  diredlions  in 
the  ftatute  de  modo  levandi  fines  ;  and  if,  after  fuch 
infpedion,  they  are  permitted  to  levy  a  fine,  it  is  pre- 
fumed  they  are  of  fufHcient  age  ;  and  the  infant  there-  3  Atk.  711. 
fore  cannot  in  that  court  aver  his  difability  :  but  if 
upon  a  writ  of  error  brought  in  a  fuperior  court  he  is 
infpe£led  and  found  not  to  be  of  full  age,  the  fine 
may  be  reverfed  ;  becaufe  the  public  infpedlion  of  an 
infant  by  the  Judges  in  a  Court  of  record,  is  of  equal 
notoriety  and  authenticity  with  a  former  record  of  the 
infant's  having  levied  a  fine,  (which  fuppofes  him  to 
be  of  full  age)  ;  and  therefore,  as  both  fa£ts  are  re- 
"  corded,  and  contradid  one  another,  the  latter  fad  will 
prevail. 

If 
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a  Rep,  i?2.  If  infancy  were  permitted  to  be  tried  by  any  other 
jiiode  than  the  perfonal  infpeclion  of  the  infant  in  a 
Court  of  Record,  averments  might  be  made  many 
years  after  a  fine  had  been  levied,  that  the  perfon 
who  acknowledged  it  was  an  infant  at  the  time,  by 
which  means  records  might  be  avoided  by  bare  aver* 
ments,  which  would  be  produQive  of  the  greatefl 
confufion. 

1  Inft.  131  c,        §  29.  If  the  perfon  of  an  infant  be  infpecled  by  the 
Idera  380  /.     jujp-es,  and  it  is  once  recorded  that  he  is  within  age. 

Keck  with'*        -"       6     »  ^  "^ 

Cafe,  although  the  infant  fliould  attain  his   full    age,  or  die 

before  the  fine  is  reverfed,  yet  he  or  his  heirs   may 
reverfe  it,  at  any  time  afterwards. 


Moure  844, 


c     )  c  'f  ^'^^  Infant   acknowledged  a  fine,  and  the  cognizee 

fith's  Cafe,  omitted  to  get  it  ingroITed  until  the  infant  fhould  at- 
la  10  .444.  ^^.^^  j^.^  ^^j^  ^^^^  .^  order  to  prevent  him  from  bring- 
ing a  writ  of  error ;  the  court,  upon  a  view  of  the 
cognizance  produced  by  the  infant,  and  upon  his 
prayer  to  be  infpecled,  and  to  have  his  non-age  re- 
corded, infpedled  him  and  recorded  his  infancy,  in 
order  to  give  him  the  benefit  of  his  writ  of  error ; 
which  he  mufl  otherwife  .have  lofl,  as  his  non-age 
determined  before  the  next  term. 

The  principles  here  laid  down  refpcfting  fines 
levied  by  infants  are  confirmed  by  the  following  cafes ; 
AnnHungate's  cafe,  12  Rep.  122.  War/comb  v.  Car* 
rell,  idem  124.  Djcr  220.  Herbert  Parrot's  cafe, 
3  Vent.  30.     I  Mod.  246.     Hufchir/on's  cafe,  3  Lev, 

36- 
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36.  Shcrlock^s  cafe,  Sty.  457.  Coufmh  cafe,  i  Vent. 
69.  Rcquijljs  V.  Rcqidjhc^  Buljl,  p.  2.  320.  And 
Foyntz's  cafe,  Cr^.  J^r.  230. 

§  30.    By  the  ftatute  y  Ann.  c.  19.  it   is  enacled,    Infant  Truf- 

''  ,        ,  r    1  1     r  r  **-'*-'^  "^''Y  ^^^^^y 

that  it  fhall  and  may  be  lawtul  to  and  tor  any  perlon  fines, 
under  the  age  of  twenty-one  years,  by  the  dircdion 
of  the  Court  of  Chancery  or  Exchequer,  on  the  peti- 
tion of  the  perfons  for  whom  fuch  infants  fliall  be 
'  feifed  or  poflelTed  in  trufi,  to  convey  and  allure  any  3  Atk.  164. 
fuch  lands,  tenements,  or  hereditaments,  in  fuch  man- 
ner as  the  faid  courts  fiiall  dired. 

§  •:!.  Upon  a  petition  in   Chancery,  praying   that    Ex  parte 
an  infant,  the  heir  of  a  mortgagee  in  fee,  who   was       Atk.' 479* 

likcwife  a  feme  covert,  misrht  convey  bv  fine   under    ^'""^'  ^^^P- 

.  615. 

this  ftatute,  the  Mailer  reporting  it  neceffary :  Lord 

Chancellor  Harckvlcke  faid,  this  queflion  came  before 

him  foon  after  he  had  the  feals,  and  that  he  confulted 

with  Lord   Chief   Baron   Ccmyns,    who    thought    the    ^'i>le  3  P. 

court  might  order  an  infant  who  was  a  feme  covert  to       '"^*  ^  ' ' 

levy  a  fiae  :  for  the  zCz   is  general,  that   all   perfons 

under  age  fhall  convey  and  alTure  5  and  that  as  a  feme 

covert  of  full  age  could   not  alTure  but   by  fine,  the    Lombc  v. 

court  may  diredt  an  infant  to  convey  in  the  fame  man-    J-o"^be, 

•'  ■'  Barnes  2 1". 

ner ;  and  an  order  was  made  accordingly.  S.  P, 

§  32.  By  the  ftatute  4  Geo.  3.  c.  16.  it  is  cnaded, 
that  it  ftiall  and  may  be  lav/ful  for  any  infants  having 
eftates  in  lands,  tenements,  or  hereditaments,  within 
the  dutchy  of  Lancajlc?-^  or  the  counties  palatine  of 
Cbejier,  Lancajler,  and  Durham^  or  in  the  pnncipality  of 
2      .  Wales, 
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IViiks,  by  the  direction  of  the  Court  of  the  DutcHy 
Chamber  of  Lancajler^  of  the  Court  of  Exchequer 
in  the  county  palatine  of  Chcjlcr^  of  the  Court  of 
Chancery  of  the  county  pahitine  of  Lancajljr,  of  the 
Court  of  Chancery  of  the  county  palatine  of  Durham^ 
and  of  the  feveral  courts  of  the  Great  SelTions  in  Wala 
refpeflively,  to  convey  and  alTure  any  fuch  lands,  te- 
nements, or  hereditamants,  in  fuch  manner  as  the  faid 
feveral  courts  fhall  direct. 

Idietsand  §  33.  Idlots,  lunatlcks,  and  generally  all  perfons  of 

non-fane  memory,  are  incapable  of  levving  fines ;  and 
the  (latute  de  modo  Icvandi  fines  exprefsly  directs,  that 
'  perfons  of  this  defcription  fliall  not  be  permitted  to 

acknowledge  a  fme :  but  flill,  if  the  Judges  or  Com- 
miflioners  allow  them  to  levy  a  fine,  it  can  never 
afterwards  be  revcrfed  by  any  averment  that  the  cog- 

aRcp.  124.  nizors  laboured  under  any  of  thofe  difabilities,  becaufe 
the  record  and  judgment  of  the  court  being  the 
higheft  evidence  in  the  law,  the  cognizors  muil  be 
prefumed  to  have  been  capable  of  contracting  at  the 
time,  and  therefore  no  averment  can  be  admitted  to 
the  contrary :  and  it  is  faid  that  even  a  declaration 
of  the  ufes  of  a  fine  by  an  idiot  or  lunatick  will  be 
good. 

X2  Rep.  124.  §  34*  ^"^  Heriry  BuJI^ley,  a  monflrous  and  de- 
formed cripple  and  idiot,  was  taken  from  his  guardian, 
and  carried  to  a  place  unknown,  where  he  was  kept 
in  fecret,  until  he  had  acknowledged  a  fine  of  his 
lands   before   Juflice   Southcot,  to   one  Bothome,  and 

had 
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'had  declared  the  ufe  of  the  fine  to  Bot/jo/!ie  and  his 
heirs. 

Henry  Bujhley  was  afterwards  found  by  inquifition 
to  have  been  an  idiot,  a  7iativitate,  and  upon  an  action 
brought  by  a  perfon  who  claimed  under  Bothome^  the 
idiot  was  fent  out  of  the  Court  of  ^Wards  upon  a 
man's  ilioulders,  to  be  fhewn  to  the  Judges  of  the 
Court  of  Common  Pleas.  Lord  Chief  Juftice  Dyer 
faid,  that  the  judge  who  took  the  fine  was  not  worthy 
to  take  another :  but  notwithftanding  this,  and 
although  the  monflrous  deformity  and  idiotcy  of 
BiiJIiley  was  apparent  and  vifible,  yet  the  fine  flood 
good. 

It  was  moved  as  a  doubt  in  the  Court  of  Wards, 

whether  this  fine  fhould  not  enure  to  the  ufe  of  the 

idiot  and  his  heirs ;  for  although   it  was  agreed,  that 

the  fine,  being  of  record,  bound  the  idiot,  yet  it  was 

contended,  that  the  deed   executed  by  the  idiot,  was 

not  fufficient  to  dire£l  the  ufes  of  the  fine  ;  but  it  was 

refolvcd,   "  That   for  as   much   as   he  was    enabled 

"  by  the  fine   as   to    the  principal,    he   fhould   not    ^  ^^P-  5^  «• 

.  .    .  .  Hob.  224. 

"  be  difabled  to  limit  the  ufes  which  are  but  as  ac-    Vide  infra. 

-«  celTary." 

S  35.  One  Hugh  Lezvlng,  who  was  an  Idiot,  and  fo    Hugh  Lew- 
found  by  office,  levied  a  fine,  and   declared  the  ufes    i(f  Rep.  42. 
of  it  by  indenture.     It  was  refolved   in  the  Court  of  Winch  106. 
Wards  by  the  Lords  Chief  Juflices  Wray  and  Dyer, 
that  both  the  fine  and  declaration  of  ufes  fhould  Hand 
good,  as  neither  Hugh  Le^^'ing  nor  his  heirs  could  aver 

that 
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that  he  was  an  idiot :  and  it  was  (aid  by  the  court,  that 
they  would  fooner  fuppofe  the  office  found  to  have 
been  erroneous,  than  brmg  a  judicial  acl  into  queftion, 
or  the  judgment  of  the  court  in  which  the  fine  was 
levied. 

Li'ftcrv.  S  3^*  ^  complaint  was  made  to  the  Court  of  Com- 

^'^^■*     „      mon  Pleas,  by  I'bomas  Cufl,  fupported  by  many  afli- 

Barncs  2 1 8.  '       ^  j  vr  j 

davits,  fctting  forth,  that  Johanna  Li/hr,  one  of  the 
cognlzors,  in  a  fine  lately  levied,  had  for  fome  years 
pad  been  diford  ered  in  her  fenfes,  and  was  fo  at  the 
time  when  the  faid  fine  was  levied.     The  court  there- 
upon made  a  rule  to  fhew  caufe  why  the  fine  fliould 
not   be  vacated,  and   for  John  Hancock,    one   of  the 
commiffioners,  (who,  v/ith  two  others   took  tlfb  fine 
by  cledinius  poicjiaton,)  to  ani\ver  the  matters  in  the 
affidavits.     Upon  an   enlargement  of   the   rule,    the 
court   recommended  it  to  them  to  produce  the  faid 
Johanna  Lijicr,  who  refided  in  Torkjlyire.  and  accord- 
ino-Iy  flie  was  brought  into  court :  and  being  examined 
by  the  Lord  Chief  Juilice,  appeared  to  be  a  perfon  of 
good  capacity,  and  very  well  to  underiland  the  intent 
of  a  fme,  and  the  deed  declaring  the  ufes   thereof, 
•which  was  in  favour  of  her  hufband,  with  whom  Ihe 
had  lived  many  years,  and  upon  whom  fhe  was  dc- 
firous  to  fettle  her  eflate,  and  prevent  its    defcending 
to  the  faid  Thomas  Gujl,  her  nephew  and  heir  at  law. 
The  court  difcharged  the  rule,  with  cofts  of  the  ap- 
plication, and  the  expences  of  the  faid  Johanna\  jour- 
ney to  JVc/iminJlcr,  to  be  paid  by  Cufi, 

5  37.  Corporations 
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§37.    Corporations    aggregate    cannot  levy  fines;    Corporaiions. 

.  ,  Co.  Read.  7. 

becaufe,  as  they  are  mvifible   bodies,  they   can   only 

appear    by  attorney :    whereas    the    ftatute    de  modo 

levandi  fines  requires   that   the  parties  to  a    fine  fliall 

appear     perfonally   before    the    judges.       But    Lord 

Coke  fays,  that  a  fole  corporation  may  acknowledge  a 

fine. 

§  38.  There  are  fome  perfons  who  are  reftrained  from 
levying  fines  among  other  modes  of  ahenation  by  parti- 
cular ftatutes.     Thus,  by  the  ftatutes  1 1  Hen,  y.  c.  20.    Women felfed 

r  T    1      r  •    •  n  '^^  Joiiuurts. 

and  '^2 Hen.  8.  c.  28.  women  feiled  or  jomtures  or  eftates 
tail  of  the  gift  of  their  hufbands;  and  hufbands  feifed 
jure  uxoris,  are  prohibited  from  levying  fines  of  fuch 
eftates.  An  account  of  thefe  ftatutes,  and  of  the 
feveral  cafes  which  have  been  decided  on  them,  will 
be  given  in  Title  36.  ch.  B. 

^  'iq.    All   ecclefiafticks    feifed   in    right  of  their    Ecclefiaftlcks 

^  -^^  .  .  ^  ieiiedjure 

churches,  as  archbifhops,  bifhops,  deans  and  chapters,    ecd/:^. 
mafters  and  fellows  of  colleges,  i^c.  are  reftiained  by    [  Eliz.  c.  19. 
a  variety  of  ftatutes  from  alienating  their  church  lands,    /  ^^i^, 
for  any  longer  time  than  for  three  lives  or  twenty-one 
years,  in  confequence  of  which  they  are  by  implication 
prohibited  from  levying  fines. 

40.  With  refped  to  the  perfons  v/ho  are  capable  of   What  Perfons 
being  cognizees,  and  of  takmg  any  eftate  by  fine,  it    i^and^by 
will  be  fufficient  to  obferve,  that  all   thofe  who  are    ^"i*^- 

^hep.  T01.7, 

enabled  by  the  common  law  to  take  by  way  of  grant, 
Voj..  \,  li  may 
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may  alfo  take  an  eftate  by  fine,  as  infants,  married 
women,  corporations  fole  or  aggregate  (for  an  eftatc 
may  be  taken  in  a  fine  by  attorney);  or  any  other 
perfon,  except  thofc  who  are  confidered  in  law  as 
civilly  dead. 
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TITLE  XXXV. 

FINE. 

CHAP.  VI. 

0/  what  Things  a  Fine  maj  be  Isvied. 

§  I.  jEvcry  S;edes  of  real  properly.  I    5  8.  New  River  Shares. 
•J.  Tithes.  \       lo.  By  what  De/criptions. 


Sedlon  I. 

A  FINE  may  be  levied  of  every  fpecies  of  real  pro»    Every  Species 
■'  '     *  of  real  Pro- 

perty, as  of  an  honour,  manor,  mefiuage,  dove-   pcrty. 

houfe,  garden,  orchard,  land,  meadow,  pafture,  wood, 

underwood,  iifliing,  warren,  fair,  toll,  waifs,  eftrays, 

common,  l5fc.     And,  in  general,  it  may  be  laid  down 

as  a  certain  rule,  that  a  fine  may  be  levied  of  every 

thing  whereof  a  pnscipe  quod  reddat  ox  faciat  lies. 

There  are  even  fome  things  whereof  a  fine  may  be   I«Jeni. 
levied,  although  2ipracipe  quod  reddat  cannot  be  brought 
for  them,  as  an  office,  for  which  neither  a  precipe  nor 
an  aflize  lies,  but  only  a  quod  perrriittat, 

S  2.  A  fine  may  be  levied  of  an  advowfon  in  grofs,    S  Rep.  145  '^. 
or  right  of  prefentation  to  an  ecclefiaftical  benefice,  of  p.  z,  242. 
which  there  are  a  variety  of  inftances  in  the  books. 

§  -i,  A  fine  may  be  levied  of  a  chief  rent,  a  rent-   Shep.Tou.n, 

I  Stra.  106. 
charge,  or  any  other  rent  which  is  actually  in  cjfe  ;  but 

H  2  a  fine 
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a  fine  cannot  be  levied  of  an  annuity  to  a  man   and 
his  heirs,  becaufe  it  is  only  a  perfonal  inheritance. 

§  4.  A  fine  may  be  levied  of  any  thing  that  lies  in 
prender,  provided  it  can  be  afcertained  with  fufficient 
accuracy ;  but  of  things  uncertain,  fuch  as  common 
without  number,  a  fine  cannot  be  levied. 

Shep.T0u.13.  §  5.  As  fines  may  be  levied  of  every  kind  of  real 
eflates  in  pofTefiion,  fo  they  may  alfo  be'  levied  of  all 
lands,  tenements,  or  hereditaments,  to  which  the  par- 
ties are  entitled  in  remainder  or  reverfion. 

Moor  3^0.  §  6.  A  fine  may  be  levied  of  an  undivided  part  of 

I  Pep  88.  a  manor,  mefTuag-e,  or  other  real  eflate,  as  well  as  of 
the  whole,  and  the  writ  mud  be  for  an  undivided 
moiety,  third  or  fourth  part  of,  Is'c.  Iffc.  But  if  an 
entire  thing,  as  a  manor  or  meffuage,  be  parted,  as  if 
the  manor  of  5.  be  divided  into  two  parts  (if  the  divi* 
fion  be  fo  made  that  the  manor  of  that  part  be  not 
extinct)  and  a  fine  is  levied  of  a  part  of  it,  it  muft  pafs  ; 
by  the  name  of  the  whole,  as  de  manerio  de  S.  cum 
perti7ientiis. 

Tithes.  §  7.  As  the  diiTolution  of  monafleries  by  Hen.  8. 

the  appropriations  of  the  feveral  redories,  parfonages. 

Tit.  22.  f.  72.  and  other  ecclefiaflical  benefices,  which  belonged  to  the 
religious  houfes,  became  vefled  in  the  king,  who  granted 
them  to  lay  perfons ;  and,  in  order  to  enable  fuch  per- 
fons  to  exercifc  every  act  of  dominion  over  their  new 
acquifitions,  it  was  ena£ted  by  the  flatute  0^2  Hen.  8. 
c.y.  i.j,  that  in  all  cafes  where  any  perfpn  or  perfons 

fliould 
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fiiould  have  any  cftatc  or  intcreft  in  any  parfonage, 
vicarage,  portion,  penfion,  tithes,  oblations,  or  other 
ecclefiaftical  or  fpiritual  profit  which  fliould  come  into 
temporal  hands  and  lay  ufes,  they  fhould  have  the  fame 
remedies  as  for  other  lands  and  tenements :  "  And  that 
"  writs  of  covenants  and  other  writs  of  fines  to  be 
"  levied,  and  all  other  affurances  to  be  had,  made,  or 
"  conveyed  of  any  parfonage,  vicarage,  portion,  pen- 
"  fion,  or  other  profit  called  eccleilailical  or  fpiritual, 
"  as  is  aforefaid,  fhould  be  thereafter  deyifed  and 
"  granted  in  Chancery  according  as  had  been  ufed  for 
"  fines  to  be  levied  and  affurances  to  be  had  or  made, 
**  or  conveyed,  of  lands,  tenements,  or  other  heredi- 
"  taments  ;  and  that  all  judgments  to  be  given  upon 
"  any  of  the  faid  writs  original,  fo  to  be  devifed  or 
"  granted,  of  or  for  any  of  the  premifes,  or  any  of 
"  them,  and  all  firses  to  be  levied  and  acknowledged 
"  in  any  of  the  king's  faid  courts  thereof,  fhould  be 
"  of  like  force  and  effe£l  in  law,  to  all  intents  and 
*'  purpofes,  as  judgments  given,  and  fines  levied  of 
"  lands,  tenements,  and  hereditaments  in  the  fame 
"  courts,  upon  writs  original  therefore  duly  purfued 
"  and  profecuted  ;  albeit  no  fuch  form  of  writs  ori- 
"  ginal  out  of  the  faid  Court  of  Chancery  had  there- 
'*  tofore  proceeded  or  been  awarded.** 

5  8.  A  fine  may  be,  and  is  ufually  levied  of  New    New  RiVer 
River  fliares,  by  the  defcription  of  fo  much  land  co-   ^  p.'^w.  127, 
vered  with  water  ;  and  whenever  a  fmc  is  necefiary  to 
be  levied  of  fuch  fhares,  as  the  New  River  runs  through 
three  counties,  Hcrfford,  Middlej'cs,  and  London.,  there 

H  3  mufl 
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mufl  be  three  feveral  fines  for  each  of  thofe  fliares,  one 
>    being  necell'ary  for  each  county. 

Tit.  I.  f.  15.  S  9*  ^"^  ^^^  ^^"o  ^^^^  eflabllflied  in  equity,  that  where 
a  fum  of  money  is  covenanted  or  direcled  to  be  laid  out 
in  the  purchafe  of  land,  fuch  money  is  confidered  as 
land  ;  but  flill  a  fine  cannot  be  levied  of  it  until  it  is 
adually  laid  out  in  the  purchafe  of  land. 

By  what  Dc-  §  1 0.  With  refped  to  the  defcriptions  which  are  ne- 
icriptions.  ceffary  to  be  ufed  in  a  writ  of  covenant,  of  thofe  things 
whereof  fines  are  levied,  they  ihould  be  the  fame  as 
thofe  which  arc  ufed  in  a  precipe  quod  reddat,  in  an 
adverfaiy  writ :  but  a  fine  being  now  confidered  as  a 
common  aiTurancc  or  conveyance  by  confent,  it  is  con- 
ftrued  more  favourably  than  a  judgment. 

Co,  Read.  12.  §  1 1«  An  honour  may  pafs  by  the  name  of  a  manor, 
or  by  its  proper  name,  as  de  honore  de  T.  or  de  manerio 
de  T.  and  where  a  manor  is  demanded,  it  is  fufficient 
to  defcribe  it  by  its  name,  without  mentioning  the  town 
wherein  lies,  for  it  may  be  out  of  any  town,  or  extend 
into  feveral  towns. 

Wefl.  Symb.         §  12.  Where  a  manor  extends  into  feveral  towns, 

o.^^'  rr,  2*  ^'  -S'  aii^  C-  it  is  cfood  to  exprefs  all  or  none  :  for 

Jjhep.  T.  13.     ,  ° 

if  any  one  of  the  towns  be  omitted,  it  is  faid,  no  part  of 
the  manor  fituated  in  that  town  will  pafs ;  although  a 
fine  of  the  manor  with  the  appurtenances  would  have 
carried  the  whole  manor. 

S  '3-  It 
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§  13.  It  was  formerly  held,  that  where  a  fine  was   Mallet  v. 

/-  ,  .  ,  ,  11     'Vlitller, 

levied  of  a  manor,  nothing  but  a  real  manor  would  Cro.  Elfz. 
pafs,  and  not  a  reputed  manor.     But  it  has  long  fmce   J^+;  707- 
been  agreed,  that  a  manor  in  reputation  only  will  pafs   Cafe,  6  Rep. 
in  a  fine  by  the  word  manor  j  and  that,  whei?  a  fine  is 
levied  of  a  manor  with  its  appurtenances,  lands  reputed 
to  be  parcel  of  the  manor  will  pafs. 

Q  14..  If  a  perfon  has  two  manors,  which  are  both   Glib.  Ev.  38. 
"^  *  .  Bull.  N.  P. 

known  by  the  name  oi  Dale,  and  he  levies  a  fine  of  ej.  ly^©. 

the  manor  oi Dale  generally,  circumftances  may  be    >,,^^j'   ,- 

given  in  evidence  to  prove  which  manor  was  intended 

to  pafs  by  the  fine. 

§  15.  Parfonages,  re£lorIes,  advowfons,  vicarages,  Shcp.Tou.u, 
or  tithes  impropriate,  do  not  pafs  by  the  words  "  the 
"  advowfon  of  the  church  of  5.  "  but  by  the  words 
"  the  re6lory  of  the  church  of  S.  with  the  appurte- 
"  nances;'*  for  the  word  riftJ^cry,  comprehends  the  pa- 
rifh  church,  with  all  its  rights,  glebes,  tithes,  and  other 
profits  whatfoever  *. 

When  a  fine  is  levied  of  a  right  of  prefentatlon  to  Weiti.' 
a  church  only,  the  words  are  *'  of  the  advowfon  of 
*'  the  church  at  5.**  and  not "  with  the  appurtenances :" 
of  all  vicarages  endowed,  the  writ  mufl  be  "  of  the  ad- 
"  vowfon  of  the  vicarage  of  5."  and  not  "  with  the 
''  appurtenances  j"  and  where  no  vicarage  is  endowed. 


*  Reclorta  pro  integrd  ecckjia  parochiali  cum  omnibui  fuis  jimbu:^ 
prxJus,  declmtsy  alii/que  proventuum  fpeckbus  \  alias  vulgo  diSum  bene 
fc'tum.     Spelman  Gloff.  voce  Refforia, 

H4  if 
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it  niuft  piifs  under  thefe  words,  ^'  the  advowfon  of  the 
"  church  of  5." 

Shcp.  T.  12.  §  i^«  Land  ought  to  be  demanded  by  the  certain 
meafure  of  its  quantity,  according  to  the  ufual  mode 
by  which  it  is  nieafured,  as  an  acre,  oxgang,  hide, 
rood,  ^c.  and  by  the  names  which  are  ufually  given 
to  the  different  fpecies  of  land,  as  arable,  meadow, 
pafture,  cfr. 

Waddy  v.  §  1 7-  Where  a  fine  was  levied  of  a  certain  number 

Newton,  ^£  ^^^^g  ^£  j^j^^    j^  became  a  queftion,  whether  the 

0  Mod.  270.  '  ^ 

acres  were  to  be  confidered  as  cullomary  acres,  or  ac- 
cording to  the  ftatute  de  terris  menfurandis  ;  nor  does 
Sir  J  Bruyn's  it  appear  how  the  cafe  was  determined  ;  but  Lord  Coke 
Cafe,  6  Rep.  jj^gj^jions  a  cafe  where  it  was  adjudged,  that  in  a  com- 
mon  recovery  of  a  certain  number  of  acres  of  land, 
they  fhould  be  eflimated  according  to  the  cuftomary 
and  ufual  meafure  of  the  country,  and  not  according 
to  the  ftatute  de  terris  mcnfurandh. 

§  18.  The  particular  vill  or  hamlet,  town,  hundred, 
and  county  in  which  the  lands  lie,  ought  to  be  men- 
tioned in  the  fme  :  and,  where  a  fine  was  levied  of 
lands  lying  in  two  villa,  and  one  of  the  vills  only  was 
mentioned  in  the  writ,  it  was  held,  that  the  lands  lying 
in  the  other  vill  did  not  pafs. 

Srork  V.  Fox,        §  1 9.  Upon  a  fpecial  verdid,  it  appeared  that  there 
Cro.  Ja.  1 2  0.    ^^^^.^  j.^y^  ^.jllg^  Walton  and  Street^  in  the  parifh  of  Street ^ 
a  fine  was  levi.jd  of  certain  lands  in  Street  ;  and  whe- 
ther the  lands  in  Walton  paffed  by  that  fine  was  the 

queftion. 
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queftion.  It  was  adjudged  that  they  did  not  pafs,  for 
Street  being  a  diflinft  vill,  and  fo  found  by  the  verdift, 
although  the  parifh  of  Street  comprehended  them  both, 
yet  the  lands  in  Walton  were  not  comprifcd  in  the  fine. 
But  if  the  fine  had  been  levied  of  lands  in  the  parifh 
of  Street,  then  all  had  well  paflfcd. 

Q  20.  It  was  found  by   fpecial  verdict,    that  Jobn    Faveley  v. 

Eafton,  Cro. 

Eajhn  being  tenant  in  tail  of  a  certain  mefTuage  and  Car.  269 — 
lands  called  EaJIoih,  lying  in  Bifiop^s  Mor chard,  le-  ""'  ' 
vied  a  fine  thereof  by  the  name  of  a  mefTuage  and  200 
acres  of  land,  50  acres,  i^c.  in  EJJlngton,  Eafton,  and 
Chilford,  to  the  ufe  of  him  and  his  heirs  ;  and  that  there 
was  not  any  vill,  or  hamlet,  or  place,  known  by  the 
name  of  the  meffuage  or  tenement  called  Eafton\,  out 
of  the  viils  or  hamlets  ;  and  that  none  of  the  faid  te- 
nements were  in  EJJlngton  or  Chilford.  The  queflion 
was,  whether  upon  this  matter  found,  a  fine  levied  of 
lands  in  places  known  in  a  vill,  not  mentioning  the 
vill  or  hamlet  where  the  lands  are,  was  p-ood  ?  All 
the  judges  delivered  their  opiniGnsyiT/^//;?;,  that  the  fins 
was  good. 

§  21.  If  a  fine  be  levied  of  lands  in  A.  and  the  party 
hath  alfo  lands  in  B.,  yet  if  the  conflable  of  ^.  is  alfo 
conftable  of  B.,  all  the  lands  fhall  pafs  j  for,  in  fuch 
cafe,  both  places  conftitute  the  fame  vill. 


Upon  a  fpecial  verdifl,  it  appeared,  that  a  fine  had  "^^'aj'^rcn  v. 
been  levied  of  all  the  cognizor's  land  in  A.  and  that  he  i  MoT'78. 
had  lands  in  B.     That  a  tithing-man  was  appointed  in    '  ^^•'''-  '^'^ 
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5.,  but  that  the  conftables  of  A.  exercifed  their  autho- 
rity not  only  in  A.  but  alfo  in  B. 

IJjJe^  Chief  Juflice. — "  It  is  true  one  parifli  may 
"  contain  three  vills :  the  parifh  of  A.  may  contain  the 
*'  vills  of  A.  B.  and  C,  that  is,  when  there  are  diflintt 
"  conftables  in  every  one  of  them  ;  but  if  the  confla- 
*'  ble  of  A.  doth  run  through  the  whole,  then  is  the 
"  whole  but  one  vill  in  law  ;  or  where  there  is  a  tith- 
"  ing-man,  it  may  be  a  vill :  but  if  the  conftable  run 
"  through  the  tithing,  then  it  is  all  one  vill.  I  know 
*'  where  three  or  four  thoufand  pounds  a  year  hath 
*'  been  enjoyed  by  a  fine  levied  of  land  in  the  vill  of 
*'  A.  in  which  arc  five  fcveral  hamlets,  in  which  are 
"  tithings ;  but  the  conftable  of -^.  runs  through  them 
"  all,  and,  upon  that,  it  was  held  good  for  all.  Here 
"  was  a  cafe  of  the  conftable  of  Blandford  Forunty 
"  wherein  it  was  held,  that  if  he  had  a  concurrent 
"  jurifdiclion  with  all  the  reft  of  the  conftables,  the 
*'  fine  would  have  palled  the  lands  in  all :  in  fome 
*'  places  they  have  tithing-men,  and  no  conftables." 

§  22.  A  fine  may  be  levied  of  a  clofe  by  a  known 
name,  without  mentioning  the  vill  or  hamlet  in  which 
it  lies. 

Monk  V.  But-       In  trtfpafs  the  queRion  was,  whether  a  fine  might 
^i     'O.  jat.     1^^  levied  of  a  clofe  by  a  known  name  in  a  vill,  without 
mcniioning  the  vill  or  haailet  in  which  it  lay  ?     And 
ad'udged  that  ihe  hne  vvas  good  enough  ;  for  it  was 
but  the  agreement  of  the  parties  j   which,  being  re- 
corded. 
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corded,  although  there  was  neither  vill  nor  hamlet 
mentioned  wherein  it  lay,  was  good  enough.  And, 
notwithftanding  it  was  objeded  that  a  precipe  ought  to 
be  in  a  village  or  hamlet,  or  place  known  out  of  a 
\illage  or  hamlet,  as  appeared  by  all  pleadings,  for  if 
the  place  known  be  within  a  vill  or  hamlet,  thzprascips 
ought  to  be  brought  accordingly  :  yet  it  was  anfwered, 
that  this  was  true  in  a  pracipe  or  other  writ  to  which 
the  defendant  was  to  anfvver,  but  this  being  but  a  con- 
cord and  agreement  of  the  parties,  and  no  exception 
taken,  but  the  fine  drawn  and  paffed,  it  was  good. 

§  23.  The  word  tenement  is  not  a  fufEcient  defcrip-   Stud  and 
tion  of  any  tiling  whereof  a  fine  is  levied,  for  a  tene-   cX  TLeon. 
ment  may  confiil  of  a  mefluage,  land,  meadow,  or  any    ^^'^* 
other  thing  which  lies  in  tenure.     And  there  is  an  in- 
ftance  where  a  fine  levied  of  two  tenements  v.  as  reverfed 
by  writ  of  error. 

§  24.  When  a  fine  and  recovery  are  of  a  certain   Blany  v. 
number  of  acres  in  Dak^  it  is  faid,  that  the  party  in-   ^^^ '°"'     , 

'^       ■'  4  Bro.  Pari. 

terefted  fhall  have  his  eledion  where  and  in  what  parts    Ca.  76. 
of  the  eflate  the  fine  and  recovery  fhall  operate. 

§  25.  It  is  alfo  faid,  that  the  deed  by  which  the  ufes  Eyton  v. 
of  a  fine  and  recovery  are  declared,  is  the  meafure  by  ^Hi^n^^'^^' 
wliich  juries  ufually  go  in  afcertaining  the  defcription 
of  the  eflates  whereof  a  fine  is  levied  j  and  that  courts 
of  juflice  have  frequently  dircfted  the  defcription  of 
lands  in  a  fine  to  be  amended,  in  conformity  to  the 
deed  of  ufes.     But  a  fine  will  not  pafs  a  greater  num-   j^j,^^  25^. 

ber 
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ber  of  acres  than  are  contained  in  the  writ  and  concord, 
although  tlie  deed  of  iifes  mentions  more. 

Vide  Tit.  \2.        §  26.  A  fine  does  not  afcertain,  but  only  comprifes 

ch.  14. 1.  13.     ^]^g  lands  whereof  it  is  levied  ;  fo  that  it  is  in  all  cafes 

extremely  proper  to  have  a  declaration  of  ufes,  that  the 

precife  lands  comprehended  in  the   fine,  and  intended 

to  pafs  by  it,  may  be  afcertained. 

2  Atk.  241.  §  27.  There  are   frequent  infiiances  of  tenants  in 

I  yf  Jun.  fee-fimple,  who,  in  levying  fines,  infert  more  parcels 
of  land  than  do  actually  belong  to  them  ;  in  which 
cafes.  Lord  Hardwicke  fays,  a  court  of  equity  will  re- 
drain  the  operation  of  the  fine,  to  fuch  lands  only  as 
do  really  belong  to  the  parties. 
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TITLE  XXXV, 
FINE, 

CHAP.  VII. 

In  what  Cafes  Fines  may  be  amended* 


i  2.  Or'in trial  Writ. 

5.  £ritry  of  the  King's  Silver. 

6.  Proclamations. 

9.  Defer iption  cj the  Lands. 
\Q.  A  Fine  recorded  of  one  Term 
ivill  notbe  altered  to  another. 


f   17.  No  change  of  Ch  ri/llan  Kama 
alloived. 
18.  A  Pine  cnntiot    he  amended 
after  Exemplification. 


Sedion  I. 
T71NES  being  now  confidered  as  common  aflurances 
made  with  the  confent  of  the  parties,  the  Court 
of  Common  Pleas  has  frequently  permitted  them  to  be 
amended,  where  any  palpable  miftake  or  mifprifion  has 
been  made  by  the  officers  of  the  court,  in  the  entry  of 
the  king's  filver,  the  proclamations,  or  the  defcription 
of  the  lands. 

§  2.  The  judges  have  even,  in  fome  inftances,  di-   Original 
reeled  the  original  writ  upon  which  a  fine  has  been       ^^^' 
levied,    to   be    amended  ;    but  the  propriety  of  fuch 
amendments  feems  from  fome  modern  determinations, 
to  be  extremely  doubtful. 

A  writ  of  error  was  brought  to  reverfe  a  fine ;  ?.nd   Gage's  Cafe, 
the  error  affigned  was,  that  the  writ  of  covenant  bore  ^    ^P*  ^^  ' 

iefie 
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iij^e  the  24th  of  April,  returnable  quind.  Pafch.  which 
was  the  15th  oi  April ;  fo  that  the  return  was  before 
the  tejlc.  It  V.  as  refolved  by  the  whole  court,  that  the 
writ  ihoulJ  be  amended,  becaufe  fines  were  nothing 
more  than  common  affurances,  entered  into  with  the 
mutual  confent  of  the  parties. 

This  cafe,  however,  is  faid  to  be  totally  mifreported  ^ 
and  the  doftrine  here  laid  down,  that  an  original  writ 
may  be  amended,  has  been  contradicted  by  the  follow- 
ing determination. 

o 

Lord  Ptm-  53.  Lord  Fcmhroke  petitioned  the  Houfe  of  Lords 

TTfi"ri\:s'     ^"^     ^'^^  "^  ^"^  ^°  ^"^^  afide  an  amendment  made  in  a  fine  and 
1  3alk  52.        recovery,  by  the  Court  of  Great  Seflions  in  Wales.     It 

Cafes  Temp.  '  ■'  t      i  i         - 

Holt.  59.  was  referred  to  the  judges,  whether  the  hne  and  re- 
covery were  amendable  in  thofe  particulars  in  which  they 
had  been  amended,  and  whether  fuch  amendments  were 
warranted  by  law.  One  of  the  amendments  was  in  the 
original  writ,  which  had  been  tefted  fix  months  after 
the  dedimus  for  the  caption.  Lord  Chief  Juflice  Hdt 
certified  the  opinion  of  the  judges  to  be,  that  the  writ 
of  covenant  being  an  original  writ,  was  not  amendable, 
either  by  the  common  law,  or  by  any  flatute.  That 
neither  the  x^'CtiEd'w.  3.  nor  the  8th //tv?.  6.  w^arranted 
fuch  an  amendment.  That,  as  to  this  purpofe,  there 
was  no  difference  between  adverfary  a*^ions  and  ami- 
cable ones  :  for  no  court  could  amend  a  miflake  in  a 
deed,  which  was  as  much  a  common  affurance  as  a  fine 
or  recovery,  and  that  Ciigc\  cafe  was  mifreported,  and 
was  not  law. 


In 
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In  Lord  Raymond's  Reports,  vol.  ii.  io66,  it  is  fald 
by  Mr.  Juflice  Powell,  that  the  te^e  of  an  original  writ 
was  not  amendable  ;  that  it  was  fo  refolved  by  the  Houfe 
of  Lords,  with  the  concurrent  opinion  of  all  the  Judges, 
upon  confideration  of  Gage's  cafe,  in  the  cafe  of 
Lord  Jeffries,  and  a  judgment  given  in  JVaks  upon  the 
authority  of  that  cafe,  was  reverfed ;  and,  upon  that 
occafion,  the  record  of  Gage's  cafe  was  fearched  for, 
and  found  not  to  warrant  the  report.  And  Holf, 
Ch.  J.  faid,  that  the  record  of  Gage's  cafe  is  in  Coke's 
Entries,  tit.  Error,  p.  9.  250.  where  the  judgment  of 
the  court  is  contrary  to  the  report  j  for  the  writ  was 
not  amended,  but  the  fine  was  reverfed. 

§  4.  In  a  late  cafe,  the  Court  of  Common  Pleas  re-   Lmdfay  v. 

^  „   .  ,     ,  r  '       c  Gray,2Bhck. 

fufed  to  amend  the  return  ot  a  writ  ot  covenant  on  ^^^^  ^^^^ 
which  a  fine  had  been  levied,  becaufe  the  deed  of  ufes 
was  fufpicious,  the  fine  having  been  taken  from  a  dying 
woman.  But  Sir  William  Blackjione  obferves,  that  the 
court  gave  no  opinion  as  to  the  propriety  of  fuch  an 
amendment  in  a  fair  cafe. 

§  5.  A  miftake  in  the  entry  of  the  king's  filver  will   Entry  of  the 

,        ,,  J        ,  J    J  King's  Silver, 

be  allowed  to  be  amended. 

Hufband  and  wife  being  feifed  of  the  manor  of  Bohun's  Cafe, 
Empoles,  levied  a  fine  thereof  by  the  name  of  the  manor  5  ^^P-  43- 
of  Empoles,  and  of  a  great  number  of  acres  of  land, 
meadow,  life,  according  to  the  common  form  of  fines ; 
and  the  manor  and  tenements  were  valued  at  20  marks 
per  annum,  fo  that  the  fine  in  the  Hanaper  was  i  /. 
6  J.  8  d,y  and,  therefore,  the  king's  filver,  or  pofl  fine, 
2  amounted 


1 1 2  Title  XXXV.     Fine,     Ch.  vii.  §  5,  6. 

amounted  to  40  ^.  The  clerk  made  the  entry  of  the 
king's  lilver  in  this  form :  Nich,  Bohun  dat  domina 
regince  40  s.  pro  Hcentia  concordandi,  i^c.  in  placito  con- 
ventionis  of  fo  many  acres  of  lands,  meadow,  (jfc.  omit- 
ting the  manor  :  and  error  being  affigned  on  this  point, 
becaufe  the  king's  filver  was  not  mentioned  to  be  paid, 
as  well  for  the  manor  as  for  the  other  tenements,  ic 
was  refolved  by  all  the  judges,  that  the  roll  of  the  entry 
of  the  king's  filver  ihould  be  amended  according  to  the 
writ  of  covenant ;  the  note,  the  foot,  and  the  certifi- 
cate of  the  judges  in  thefe  words ;  de  manore  de  Em- 
poles,  cum  pertinentiis  ac,  (^c.  which  were  omitted 
through  the  negligence  of  the  clerk,  for  it  appeared 
that  the  whole  fum  was  paid,  as  well  for  the  manor  as 
for  the  refidue  of  the  tenements  j  fo  that  no  prejudice 
was  done  to  the  queen, 

Procl«ma-  §  6.  The  proclamations  in  a  fine  may  alfo  be  amende 

ed,  even  after  a  writ  of  error  has  been  brought,  in 
which  a  defect  in  the  proclamations  is  alfigncd  for 
error. 

Dowllng's  Thus,  the  proclamations  which  were  indorfed  on  the 

Cafe,  5  Rep.    foot  of  the  file  were,  pendincj  a  writ  of  error,  allowed 
44.  .  ° 

to  be  amended,  according  to  the  proclamations  on  the 

Down's  Cafe,  ^^0^^  o^  ^^^^  fi^^  remaining  with  the  chirographer.    And, 
^'°*  in  another  cafo,  the  proclamations  of  a  fine  were  al- 

lowed to  be  amended,  after  a  writ  of  error  had  been 
brought,  in  which  that  circumflance  was  affigned  for 
error. 

7  §  7-  So, 
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^  7.  So,  where  a  miflake  had  been  made  m  the  Pettus  v. 
third  proclamation  on  the  foot  ot  the  fine,  and  the  13  Rep.  54. 
fourth  proclamation  was  altogether  left  out ;  but  it  ap- 
pearing that  the  proclamations  upon  the  record  remain- 
ing with  the  chirographer,  and  in  the  book  of  the  chi- 
rographer  were  properly  made,  it  was  adjudged  that 
the  errors  in  the  proclamations  fliould  be  amended. 

§  8.  In  the  fame  manner,  where  a  fine  was  levied  Strllley's 
in  Mich.  1 1  EH%.  and  the  proclamations  indorfed  by  the  122.' 
chirographer,  were  right.  But  in  the  note  of  the  fine 
delivered  to  the  cuflos  brevium,  the  fecond  proclama- 
tion appeared  to  have  been  made  on  the  20th  of  May^ 
where  it  (hould  have  been  the  23d  of  May.  The  court 
held,  that  it  Ihould  be  amended ;  for  the  engroffment 
upon  the  fine  by  the  chirographer  is  the  foundation, 
which  being  right,  is  a  fufficient  warrant  to  amend  the 
other,  though  the  court  held  it  a  good  fine  without 
any  amendment. 

§  9.  The  defcription  of  the  lands  intended  to  be  Defcription  ©f 
comprifed  in  a  fine  is  frequently  erroneous ;  but,  in 
fuch  cafes,  whenever  the  defcription  is  contrary  to  the 
intention  of  the  parties,  it  will  be  amended,  provided 
fuch  intention  appear  from  the  deed  to  lead  the  ufes  of 
the  fine,  or  any  other  fufficient  circumftances. 

§  10.  Serjeant  Pemberton  moved  to  amend  a  fine    iLd.  Raym 
which  was  levied  of  the  manor  of  Ighfield,  where  the 
deed  which  declared  the   ufes  was  of  the  manor  of 
Jghtfield,  which    was    the    true    name,   and    it    was 
amended. 

Vol.  V.  I  ^  II.  It 


209. 
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§  II.  It  appeared  to  the  court,  after  the  examina- 
tion of  the  plaintiff  and  deforciant,  the  infpedion  of  a 
fine  levied  between  the  parties,  and  the  indenture  de- 
claring the  ufes  of  the  fine,  that  by  the  omiflion  or 
inifprifion  of  the  clerk  who  made  and  engroffed   the 
precipe  and  concord  of  the  faid  fine,  he  fuppofed  the  faid 
tenements  to  lie  among  others  in  the  parifh  of  Lanccjioiiy 
when,  in  fafl,  there  was  no  fuch  parifh  within  the 
whole  county  of  Corn'wall ;  but  it  ought  to  have  been 
in  the  parifh  of  St.  Stephens  near  Lanccjlon,     It  was 
ordered  by  the  court,  that  as  well  the  pracipe  and  writ 
of  covenant,  as  all  entries  and  records  of  the  faid  fine, 
Ihould  be  amended   and  rectified,  by  putting  in  the 
words  St,  Stephen's  near^  as,  by  law,  it  ought  to  be 
done. 

Walker  t.  §  1 2.  So,  where  a  motion  was  made  to  amend  a 

Cafest?'  fine,  by  inferting  the  word  Woorth,  and,  on  fliewing 
Praa.  j2.  caufe,  the  rule  was  made  abfolute  for  the  amendment, 
although  it  was  objected,  that  the  heirs  at  law  would 
be  prejudiced  by  the  amendment.  But  the  court  faid, 
they  could  not  take  notice  whether  it  would  be  preju- 
dicial to  the  heir  at  law  or  not,  as  it  was  the  duty  of 
the  court  to  make  the  fine  agreeable  to  the  deed  of  ufes, 
and  to  the  intention  of  the  parties. 

Forllcr  V.  §  '3*  Two  fines  of  lands  in  the  ifland  o^  Antigua 

FoUington,       were  ordered  to  be  amended,  upon  hearin<:j  counfel  for 
Bftrncs  216.  .  •  1  r 

the  cognizee  and  the  heirs  at  law  of  the  cognizors,  who 

had  brought  writs  of  error  to  reverfe  the  fines.     The 

lands  were  defcribed  in  the  writs,  ^c.     In  infula  de 

Antegoa  in  America  in  partibus  tranfmarinis,  viz.  in 

parochia 
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parochia  San&a  Maria  JJlington  'in  comm.  Midd.  The 
amendment  was  by  flriking  out  the  words  in  America 
in  partibus  tranfmarinis.  Articles  of  agreement  be- 
tween the  parties  to  the  fines,  to  convey  and  alTure  the 
lands  in  the  illand  oi  Antigua,  were  read,  and  per  curiam, 
the  repugnancy  inferted  merely  through  want  of  (kill,  and 
which  would  vitiate  the  fines,  mufl:  be  rejeded,  and 
the  fines  made  effeaual,  that  is,  in  common  form ;  if 
they  be  then  infufficient,  advantage  may  be  taken 
thereof. 

§  14.  A  fine  levied  in  i  Geo.  i.  was  ordered  to  be    Craghillv. 
amended  according  to  the  deed  of  ufes,  by  ftriking  out    jg^j^nes  24. 
the  word  parochia,  and  inferting  the  word  parochiis  / 
and  alfo  by  inferting  the  words  et  Melbmerhy.     And  in   Bohoun  r. 
Pafch.  10  Geo.  3.  a  fine  levied  in  the  reign  of  queen   ^  wilTRep, 
Anne  was  amended  by  a  deed  of  fettlement  upon  mar-  58. 
riage,  by  altering  the  name  of  a  parifh  in  the  fine,  from 
Coxley  to  Corle'j ;  upon  reading  the  deed,  the  inden- 
ture of  the  fine,  and  an  affidavit,  that  there  was  no 
fuch  parifh  as  Code'j  in  the  county  where  the  lands 
lay. 

§  15.  The  Court  of  Common  Pleas  will  not,  how- 
ever, allow  the  number  of  acres  inferted  in  a  fine  to 
be  increafed  where  the  deed  of  ufes  is  general,  and  the 
fine  is  levied  by  a  hufband  and  wife. 

On  a  motion  to  amend  a  fine  by  iiicreafingthe  num-   Powell  v. 
ber  of  acres,  the  deed  of  ufes  being  general,  and  the    ^^Black.  R. 
intent  only  proved  by  atiidavit,  Lord  Chief  Juflice  Dc"    1202. 
Grey  obferved,  that  amendments  anciently  were  only 

I  2  of 
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of  errors  in  the  procefs  of  fines,  or  miflakes  in  the 
defcription  of  the  premifcs ;  and  thefe  were  amended 
by  other  parts  of  the  fame  record  :  but  the  amend- 
ment then  requefted  varied  the  extent  of  the  premifes 
from  50  to  84  acres.  This,  indeed,  might  be  done 
upon  principle,  provided  it  was  intended  by  the  par- 
tics  :  but  what  was  the  evidence  of  that  intent  ?  The 
deed  to  lead  the  ufes  could  not  be  legal  evidence  of 
the  wife's  intent,  becaufe  flie  was  not  examined  as  to 
the  deed,  as  fhe  was  to  the  fine,  and  fo  there  was  no- 
thing to  amend  by. 

Sir  W.  Black/lone  thought  the  deed  of  ufes  fufficient 
evidence  of  the  intention  of  the  parties,  and  that  it  had 
always  been  allowed  as  fuch  even  in  the  cafe  of  femes 
coverts  ;  Luggim  v.  Rwivl'ms,  Barnes.  But  what  did 
the  deed  of  ufes  fay  ?  It  defcribed  no  number  of  acres ; 
that  was  to  be  proved  by  viva  voce  evidence,  which 
was  too  dangerous.  He  could  find  no  precedent 
where  the  quantity  or  number  of  acres  had  been  in- 
creafed,  much  lefs  nearly  doubled  as  in  this  cafe,  and 
was  not  for  making  a  precedent  w^hich  would  give  fuch 
an  inlet  to  fraud. 

A  Fine  re-  S  ^^-  Although  the  Court  of  Common  Pleas  will 

corded  of  one    ^mend  a  fine  in  matters  of  form,  yet,  where  a  fine  is 

1  erm  will  not  \ 

be  alt«-red  to     recorded  of  one  term,  the  court  will  not  alter  it  and 
make  it  a  fine  of  another. 


another. 


Heath  T.  Sir  ^  ^^^^  ^^'^^  taken  on  the  ifl  of  OSlobcr  1770,  10  Geo. 

J.li.  Wil-  ,^  and  acknowledcred  before  commiffioners,  in  which 

mot.  2 Black.  ^  "  r       n-         r   u 

Rep.  778.  Sir  John  Eardley  Wilmot  (then  Lord  Chief  Jultice  of  the 
Fiucs58.  Court 
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Court  of  Common  Pleas)  and  others  were  cognlzcrs, 
which  was  pafTed,  engrolTed,  and  recorded  as  a  fine 
of  the  preceding  Trinity  term ;  Sir  John  had  nothing 
in  the  lands  until  a  few  days  before  he  acknowledged 
the  fine,  and,  therefore,  in  the  deed  to  lead  the  ufes 
thereof,  it  was  covenanted  by  the  parties,  that  the  fine 
fhould  be  levied  as  of  the  Michaelmas  term  next  en- 
fuing  the  acknowledgment  of  the  fine,  but  by  miftake 
the  fine  was  recorded  as  of  the  preceding  Triniiy  term. 
Upon  producing  the  deed  to  lead  the  ufes  of  the  fine, 
and  fiiewing  the  miftake,  it  was  moved  that  the  fine 
might  be  altered,  and  made  a  fine  of  Michaelmas  term, 
according  to  the  covenant  in  the  deed  of  ufes ;  but  Lord 
Chief  Juftice  De  Grey,  and  the  whole  Court  obferved, 
that  this  was  not  a  motion  to  amend  a  fine,  but  to 
make  a  new  fine  ;  for  Sir  'John  Eardley  Wilmot  having 
nothing  in  the  lands  at  the  time  when  the  fine  was 
levied  and  recorded,  it  could  only  operate  as  a  bar  to 
himfelf  and  thofe  claiming  under  him,  fo  that  the 
granting  of  this  motion  might  prejudice  the  rights  of 
ftrangers. 

§  17.  No  change  of  the  chriftian  names  of  parties    No  change  of 

to  a  fine  is  allowed  by  way  of  amendment.  Name  allow- 

ed. 

On  a  motion  to  alter  the  name  of  the  demandant  in  Dixon  v. 

a  fine  from  Robert  to  John  on  an  affidavit  by  the  at-  ^gj'^^^' 

torney  concerned,  that  John  Dixon  was  the  party  meant  l^^p.  816, 

who  had  purchafed  a  part  of  the  eflate,  and  that  no  m  )iley, 

deed  to  declare  the  ufes  of  the  fine  had  been  executed.  I.       ^  „  " ' 

Rep.  J^SS' 

the  court  refufed  the  motion, 

I  3  §  18.  By 


,i8  Title  XXXV.     Fine.     a.  vii.  §  i8. 

A  Fine  can-  §  1 8.  By  the  ftatutc  23  Eliz.  c.  3.  f.  10.  it  is  cnad- 

not  be  amend-  ^^^^  ^^  ^^^^  j^^^j^^  ^^f^^.^  ^j^^^  ^^^   ^^j^j^j^   ^^^^  ^^^ 

ea  after  i-x-  ' 

cmplihcation.  exemplified  under  the  Great  Seal,  fhall,  after  fuch  ex- 
emplification, be  in  anywife  amended.  And  by  the 
ftatute  ^7  Eliz.  c.  9.  f.  10.  no  fine  levied  before  that 
ad,  which  fhall  be  exemplified  under  any  judicial  feal 
of  any  of  the  (hires  of  Wales,  or  the  town  or  county 
of  Haverford  Wejl,  or  under  the  feal  of  any  of  the 
counties  palatine,  fhall,  after  fuch  exemplification,  be 
in  anywife  amended. 
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TITLE  XXXV. 
FINE. 

CHAP.  VIII, 

Of  the  Force  and  EffeB  of  a  Fine  at  Common  Laiv,  and 
by  the  Statutes  of  i'^  Edw.  i.  27  Edw.  i.  ami 
^^Edw>  3. 

J  1 .  Farce  of  a  Fine  at  Common  1     \\.  &f  the    Statute  De    Finibus 
Law.  Levatis. 

7.  Of  the  Statute  De  Modo  le-        lo,.  Of  the  Statute  of  Non-claim. 
vandi  Fines. 


Se£lion  i. 
TTAVING  ftated  the  various  circumftances  which    Force  of  a 
•^^    are  neceffary  to  the  levying  a  fine,  we  fhall  now    ^'"^  f  ^^^'^' 
proceed  to  inveftigate  the  efFeds  with  which  it  is  at- 
tended. 

By  the  common  law  all  decifions  of  the  King's 
courts  were  allowed  the  utmofl  force  in  afcertaining 
the  rights  of  the  contending  parties :  now  a  fine  being 
confidered  as  a  compofition  of  a  fuit  a6:ually  com- 
menced, and  the  concord  of  a  fme  coming  in  lieu 
of  the  fentencc  which  would  have  been  given  in 
cafe  the  parties  had  not  agreed  to  terminate  the  fuit  in 
this  manner,  it  was  allowed  to  have  the  fame  force  Plowd.357. 
and  effecl  as  a  judgment  of  a  court  of  juftice  in  a  real 
adion.     This   idea  feems  alfo   to  have  been  adopted 

I  4  from 
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from  the  civil  law  ;  for  it   is  faid  in  Jujiiiiianh,  code. 

Cod.  lib.  2.      7ion  minorem   auEloritatem    tranfa6lionum  quam    rerum 

'*■■  '^"  '  ^°*     judicatorum  ejfe  recta  ratione  placuit.     And   the  rule 

Vin.  de  laid  down  by  modern  civilians  is,  tranfaclio  inter  ipfos 

Traniaet.  tranfigentes  eandem   'vim  hahet  quam   res  judicata^  et 

■propterea  caufa  tranfaclione  decifa  et  Jinita,  non  magis 

quam  fcntentia  retra6latur,  nee  alioqiii  nullus  fit  liiium 

Jin  is. 

§  2 .  The  delivery  of  pofleflion  by  the  flieriif  after  a 
fine  was  levied,  in  purfuance  of  the  v/rit  of  habere 
facias  feifinam^  which  ilTued  for  that  purpofe,  being 
equal  in  point  of  notoriety  to  the  ceremony  of  livery 
of  feifm,  it  was  therefore  eftablifhed,  that  a  line  not 
only  transferred  the  pofleflion,  but  alfo  the  right  of 
poflefilon.  It  does  not  however  take  away  the  right 
of  entry  of  thofe  who  have  a  title  to  the  land,  unlefs 
where  it  is  levied  by  a  tenant  in  tail  in  poflfefllon,  in 
which  cafe  it  operates  as  a  difcontinuance  of  the  efl:ate 
tail ;  fo  that  the  remainder-man  or  reverfioner  is 
barred  of  his  entry,  and  has  only  a  right  of  adtion 
left :  for  although  the  fl:atute  de  donis  fays,  et  fi  finis 

I  Inil.  327  (5.   fuper  hujufnodi  tenementum  in  pq/ierum  levctur  ipfo  jure 

fit  nullus,  yet  thefe  words  v.ere  only   held   to    extend 

to    the    ri;^ht     of    the    iflTue    in    tail,    and    not     to 

their  poflTcflion.     There  are  however  feveral  cafes,  in 

which  a  fme  does   not   operate  as  a  difcontinuance  of 

Ch.  14.  an  efl:ate-tail,  which  will  be  taken  notice  of  in  a  fubfe- 

quent  part  of  this  work. 

§  3.  A   final  judgment   in  a  writ  of  right,  and  a 
chirograph  of  a  fine,  were   originally   confidered  as 

perfect 
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perfect  bars  to  all  claims  whatever  from  the  moment 
they  were  completed.  Thus  Maddox  has  tranfcribed  y)\^^  p.  ,^^ 
a  record  of  the  10  Rich.  1.  where  Roger  de  Wermedale  '5* 
was  impleaded  for  lands,  of  which  a  fine  had  been 
levied  :  and  it  was  adjudged  that  he  fhould  hold  the 
lands  in  peace,  and  that  none  of  the  faid  perfons  could 
rightfully  implead  him,  as  they  were  in  patria  when 
the  fine  was  levied,  and  made  no  claim  :  Recordatum 
eji  per  eofdem  barones  quod  poji  jinem  et  concordiam 
fadam  inter  praditlos  Matildam  et  Rogerwn,  l^c, 
traxerunt  prcsdiclum  Rogerwn  in  placitum  de  tenemento 
quod  annoiatur  in  rotido  pracedente.  Et  quod  judicium 
fuit,  quod  Rogerus  teneat  in  pace  tenementum  prcediSlum^ 
ficut  continetur  in  cyrographo  fado  inter  ipfum  tff  prcs- 
didum  Matildam^  Is'  quod  nullus  pr^did.orum  poterit 
eum  implaciiare^  ex  quod  ipji  fuerunt  in  patria  quando 
finis  ilk  fadus  fuit^  Iff  non  pofuerunt  clameum  aliquod 
in  terra  illa^  ficut  pradidus  Rogerus  contra  eos  dixit  in 
curia  regis  in  placito,  i^  ipfi  hoc  non  defendcrunt. 

§  4.  The  effed  of  a  judgment  or  fine  continued  to 
be  the  fame  when  B radon  wrote  ;  and  he  juftifies  it 
upon  the  principle,  that  fufficient  time  was  given  both 
in  a  real  a£lion,  and  the  paffing  a  chirographum  for  all 
thofe  who  had  any  right  to  make  their  claim.  Et 
fiiendum  quod  fiatim  in  ipfo  placito  iff  fadione  cyro-  Braft.  436. 
graphic  'vel  ante  judicium  fi  prefens  fuerit  in  curia,  mel  **  '  * 
fii  in  patria  vel  in  regno  irfra  quatuor  maria,  nee  aligare 
poterit  ignorantiam,  nifi  jufium  intervenerit  impedimen- 
tuin,  nee  ulterius  audiri  debet  fut  videturj  quia  termi- 
mini  habct  ad  minus  iinius  menfis  (fecundum  communcm 
provifiionem  regni)  infra  quern  venire  poiefi  commode  pofi 

placitum 
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placitum  inotum,  quoamque  fuerit  in  regno,  infra  qua- 
iuor  maria,  quia  qiiilibet  implacitatus  debet  habere  fum- 
moniiionem  15  dierum  ad  minus,  quje  rationabilis  did 
■poterit  fummonitio,  nee  concediiur  alicui  cyrographum 
primo  die  liiigii,  fed  habebit  alium  diem  per  fpatium  1 5 
dierum  ad  minus  ad  capiendiwi  cyrographum  fuum,  itt 
infra  totum  illud  tempus  pofjit  qui  jus  habuerit  opponcrs 
clameum  fuum, 

§  5.  A  confiderable  alteration  \Tas,  however,  made 
in  this  refpecl  fome  time  between  the  reign  of  Hen.  3. 
and  that  of  Ed.  i.  for  in  the  time  of  this  latter 
prince,  all  perfons  were  allowed  a  year  and  a  day  to 
claim  againft  a  judgment  or  fine.  Thus  Flcta  fays. 
Lib.  6.  c.  53.  Excipere  enim  poterit  icnens  ex  tacit urnitatc  petentis  vel 
aiicujus  antecefforis  fui,  ut  ft  fubticuerint  cum  "Siderint 
de  jure  fuo  litigare,  vel  fnalem  concordiam  ficere  ^ 
clameum  fuum  infra  annwn  Iff  diem  non  appofuerint. 
But  if  no  claim  was  made  within  that  period,  it  then 
became  a  perpetual  bar  to  all  perfons  whatever  ;  fo 
that  a  fine  was  a  mode  of  acquiring  lands,  which, 
after  a  certain  time,  fecured  the  title  of  the  purchafer 
againfl;  every  kind  of  claim. 

2  Inft.  713.  §,5.  The  nccefTity  of  fome  kind  of  affurance  of  this 

kind  feems  to  have  been  very  early  felt  ;  for  It  is  a 
maxim  of  the  highefl  antiquity  in  our  law,  that  all 
fales  of  perfonal  property  In  an  open  fair  or  market, 
are  not  only  good  and  valid  between  the  contracting 
parties,  but  are  alfo  binding  en  all  ftrangers  who 
Co.  Read.  1.  have  any  right  to  the  things  thus  fold:  and  Lord 
uLl'.i.c.  23.'   ^^^'^'  ^^^  ^^^^  author  oi  Dodlor  and  Student,  are  of 

©pinion 
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opinion  that  the  validity  of  a  Hile  in  an  open  market, 
and  its  efficacy  in  binding  the  rights  of  ftrangers,  was 
extended  to  a  fine,  for  the  fecurity  of  thofe  who  were 
in  poffeffion  of  lands  *. 

^  7.  The  utility  of  fines,  and  the  propriety  of  al-    Of  the  Sta- 
^  '  •'  •111  t"*^<^  ^'  ^o^" 

lowing  them  the  utmoft  force  in  fecurmg  landed  pro-    levandi  Fines. 

perty,  produced  the  ftatute  iSEd.i.  fl.  4.  ufually  ^S^^^^-*' 
called  the  flatute  de  ?nodo  Ic^andi  fines.,  which  was 
made  for  the  fole  purpofe  of  afcertaining  the  manner 
in  which  fines  fhould  in  future  be  levied,  and  of  de- 
claring their  effed.  This  ftatute,  after  regulating  the 
forms  which  were  to  be  purfued  in  the  paffing  of  fines, 
proceeds  thus  : — "  And  the  caufe  wherefore  fuch  fo- 
"  lemnity  ought  to  be  obferved  in  levying  a  fine  is, 
"  becaufe  a  fine  is  fo  high  a  bar,  and  of  fo  great  a 
<«  force,  and  of  fo  flrong  a  nature  in  itfelf,  that  it 
"  concludeth  not  only  fuch  as  are  parties  and  privies 
«  thereto,  and  their  heirs,  but  all  other  perfons  in  the 
"  world,  being  of  full  age,  out  of  prifon,  good  me- 
«*  mory,  and  within  the  four  feas,  the  day  of  the  fine  2  Black.  Rep. 
"  levied,  if  they  make  not  their  claim  of  their  aftion 
"  within  a  year  and  a  day,  on  the  foot  of  the  fine." 


994. 


*  The  law  hath  ordained  the  Court  of  Common  Pleas  as  a  market 
overt  for  affurances  of  land  by  fine  ;  fo  that  he  who  will  be  afiured  of 
his  land,  not  only  againft  the  feller,  but  all  ftrangers,  it  is  good  for 
him  to  pafs  it  in  this  market  overt  by  fine.  ^Rep.-j^b.  For  as 
the  common  law  hath  provided  a  fure  and  fafe  way  to  acquire  and 
get  the  property  of  goods  by  fale  in  market  overt,  fo  alfo  the  com- 
mon law  hath  ordained  a  fure  manner  of  conveyance  for  the 
purchafer  of  lands,  which,  as  our  ftatute  failh,  w^a  by  fine.  Co. 
Read,  1. 

S  8.  In 
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Rot.  Pari.  19         §  8.  In  the  next  year  after  this  ftatute  was  made, 

V  I'l  '  66 '"  ^^^^^  ^s  ^  ^'^"^T  fti'ong  inftance  of  the  fame  principle  to 
be  found  in  the  Rolls  of  Parliament.  The  King  hav- 
ing fcized  on  the  manor  of  Sobbirs,  for  his  year, 
day,  and  wafle,  on  account  of  a  felony  committed  by 
Thomas  de  Wey/and,  Margery  the  wife  of  the  faid 
Thomas,  and  Richard  his  fon,  petitioned  the  King  to 
be  immediately  reftored  to  the  manor  ;  becaufe  they 
had  been  enfeoffed  jointly  with  the  faid  Thomas  for 
their  lives,  as  well  by  a  charter  as  by  a  fine  levied  in 
the  King's  Court,  which  they  produced ;  and  as 
Thomas  de  Weyland  was  only  feifed  for  life,  they  con- 
tended that  the  King  was  not  entitled  to  the  year,  day, 
and  wafle,  nor  the  lord  of  the  fee  to  a  forfeiture. 
This  cafe  was  folemnly  difcuffed  in  Parliament,  where  it 
was  determined,  that,  in  confequence  of  the  fine,  the 
manor  was  not  forfeited  ;  and  in  this  judgment  is  the 

2  Inft.  511.  following  remarkable  paffage  :  ]>icc  in  regno  ijlo  provi- 
deatur,  velfit  aliquafecuritas,  major,  feu  folemnior,  per 
quam  aliquis  'vcl  aliquid  Jiatum  certiorem  habere  pojjit, 
'Del  ad  Jiatum  fun  m  verificandum  aliquod  fclemnius  iejli- 
monium  producer e,  quam  jinem  in  curia  Domini  regis 
Icvatum,  qui  quidem  finis  fic  vocatur,  eo  quod  finis  et 
confimmaiio  omnium  placiiorum  effe  debet,  ^  hac  de 
caufa  providebatur, 

§  9.  The  principles  of  natural  juftice  require,  that 
thofc  who  are    difabled   from    purfuing    their   rights 
Ihould  not  be  bound  by  their  non-claim  ;  and   there- 
fore all  thofc  who  were  under  the  age  of  twenty-one 
Braa  Axdb     y^'^^^j  ^"  prifon,  of  non-fane  memory,  or  beyond  the 
2  iniK  516.      fQy^.  f(.^5^  when  a  fme  was  levied,  were  excufcd  from 

Plowd.  560.  ,  . 

making 
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making  their  claim,  both  by  the  common  'iw,  and  by 
this  ftatute ;  and  no  particular  time  being  prefcribed 
to  them  for  purfuing  their  rights,  fiich  perfons  as 
happened  to  labour  under  any  of  thofe  difabilitics 
when  a  fine  was  levied,  were  not  obliged  to  make 
their  claim  within  a  year  and  day  afcer  the  removal 
of  their  difabilities,  but  were  allov/ed  to  profecute  their 
rights  at  any  fubfequent  period. 

§10.  By  the  old  law,  married  women  were  not 
bound  to  make  any  claim  during  their  coverture.  Item 
excitfatur  uxor  quce  fiib  potejiate  viri  fiippofita  quod  Br;i£t.  436  L. 
dameum  non  appojuertt  Licet  mitt  ere  poJ/:t»  But  no  lav-  riowd,  "Co. 
ing  or  exception  was  made  in  this  ftatute  for  married 
women,  becaufe  their  hufbands  were  always  fuppofed 
to  be  capable  of  claiming  for  them.  However,  if  the 
hufband  were  within  age  at  the  time  when  a  fine  was 
levied,  although  the  wife  was  of  full  age,  ftill  the 
infancy  of  the  huft^and,  whofe  province  it  was  to 
make  the  claim,  faved  the  right  of  the  wife  for  ever. 

§  II.  In  cafe  of  a  recovery  in  a  writ  of  right,  or   oftheSta^utc 
fine  executory,  the  recovery  and  fine  muft  have  been   Def.mhus 

levatis. 

executed,  and  the  polTeffion  delivered  to  the  recoverer   Co.  Read.  14. 
or  cognizee,  other  wife  they  were  no  bar  whatever ;    pio"vd  ^-^-^ 
becaufe,  until  there  v/as  a  tranfmutation  of  poiTeffion, 
ftrangers  were  not  prefuined  to  have  any  notice  of  the 
alteration  of  property,  and  therefore  were  not  obliged 
to  put  in  their  claim.     This  rule  gave  rife  to  a  great    Co.  Read.  18. 

°  "^2  Inft.  522. 

number  of  fuits,  by  the  maintenance  of  the  nobility    1  Reeves  450. 
and  great  barons,  during  the   infurreclions  and   civil 
wars  which  happened  in  the  reign  of  tien.  3,     xVver- 

8  ments 
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ments  that  there  was  no  tranfmutation  of  pofleflion 
were  frequently  made  againft  fines,  and  were  ufually 
allowed  in  the  two  following  cafes  ;  firft,  where  a  man 
feifed  in  fee  levied  a  fine  to  a  flranger  fur  cognizance 
de  droit  come  ceo^  &c.  and  the  cognizee  granted  and 
rendered  back  the  fame  lands  to  the  cognizor  in  tail, 
for  life,  or  for  years ;  and  fecondly,  where  a  tenant  in 
tail  accepted  of  a  fine  from  a  perfon  who  had  nothing 
in  the  lands. 

§  12.  In  thefe  cafes,  the  heirs  of  the  cognizor,  who 
were  prejudiced  by  fuch  fines,  were  allowed  to  avoid 
them  by  an  averment  that  there  was  no  tranfmutation 
of  poffeflion.  To  remedy  this  inconvenience  a  ftatute 
was  made  in  the  27  Edw.  i.  called  the  Ilatute  de 
jinihrn  levatis,  enacting,  that  fuch  averments  fhould 
not  thenceforth  be  admitted. 

This   ftatute  alfo  directed,  that  the  note  of  every 

fine  fhould  be  read  in  the  Court  of  Common  Pleas  in 

two  certain  days  in  the  week,  and  that  during  fuch 
reading  all  pleas  fliould  ceafe. 

OfiheStatute        ^  '3'   ^Y  the  common  law,  and  alfo  by  the  ftatute 
of  Non-claim,    de  ?nodo  /cvnndijines,  all  thofe  who  had   any   right  to 
lands  whereof  a  fine  was  levied,  were  obliged  to  make 
their  claim  within  a  year  and  a  day,  unlefs   they  la- 
boured under  fome  one  of  the  difabillties  fpecified  in 
Plowd,  557.     that  aft  ;  and  it  was  determined,  that,  in  the  cafe  of 

359.    ilwfi.     tenant  for  life,  remainder  for  life,  remainder  in  fee,  if 
254.  202.  ' 

2  inil.  51.       the  firft  tenant  for  life  had  aliened  his  eftate,  and  the 
alienee  had  levied  a  fine,  the   remainder-man  for  life 

jnJ-'.Ht 
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might  enter  and  avoid  the  fine,  both  as  to  himfelf,  ?.nd 
as  to  the  remainder-man  in  fee  :  but  if  the  perfon 
next  in  remainder  neglecled  to  enter  within  the  year 
and  day,  not  only  he,  but  alfo  the  remainder-man  in 
fee,  were  for  ever  barred,  and  a  claim  by  the  remain- 
der-man within  the  year  and  day  would  not  have 
faved  his  right,  by  which  means  the  eflates  of  re- 
mainder-men and  reverfioners  were  frequently  barred 
by  the  negledl  of  the  particular  tenants. 

§  14.  Ihis  was  certainly  a  very  great  grievance, 
and  was  fo  feverely  felt,  that,  to  remedy  it,  the  flatute 
of  non-claim  34  Ed.  3.  c.  16.  was  palled,  enacting, 
"  That  the  plea  of  non-claim  of  fines,  which  from 
"  thenceforth  ihould  be  levied,  fliould  not  be  taken 
'*  nor  holden  for  any  bar  in  time  to  come." 

This  (latute  was  made  in  confequence  of  a  petition 
from  the  Commons,  which  is  publifhed  in  the  rolls  of 
-Parliament,  ly  Edw.  ^.  N°  26.  Ite?n  que  nonclcy?ne  Rot. Pad. vol. 
des  fines  levees  fur  le  rendre  en  temps  a  venir  ne  bar  re  2.  p.  142. 
nul  home  de  fa  aciion.  To  which  the  King  anfwered, 
11  plefi  au  Roi  q*  defore  ceft  chofe  foit  fait  et  q'  eflatut  ent 
foit  fait  f  avis  des  grantz  et  aiitres  defoti  confeiL 

The  efncacy  of  fines  was  entirely  deflroyed  by  this 
ftatute,  and  ftrangers  were  thereby  allowed  to  claim 
lands  at  any  indefinite  period  of  time  after  a  fine  had 
been  levied  of  them,  which  mufl  have  been  produdive 
of  very  great  inconveniences. 

§  15-  The 
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§  1 5.  The  flatute  of  non-claim  is  (till  in  force  with 
refpeft  to  fines  which  are  levied  without  proclama- 
tions ;  and  although  fuch  fmes  are  no  bar  to  the  ilTue 
in  tail,  yet  when  levied  by  a  tenant  in  tail  in  poflefTion, 
they  operate  as  a  difcontinuauce,  and  of  courfe  put  the 
remainder-men  or  reverfioners  to  their  formedon. 
Tit.  3  I.e.  2.  which  now,  by  the  flatute  21  Ja.  i.  c.  16.  mufl  be 
brought  within  twenty  years  after  the  right  accrues, 
unlefs  the  perfon  who  has  the  right  labours  under  any 
of  the  difabiUties  fpecilicd  in  that  flatute. 


f.  10. 
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Sedlon  I, 
T  has  been  a  conftant  remark  of  thofe  who  have  had   Of  the  Eta- 
occafion  to  trace  the  hiftory  of  our  Englij}-)  jurifpru-       ''   ''^'"'  ^'^' 
dence,  that,  whenever  a  material  akeration  was   made 
in  the  common  law,  the  inconveniencies  arifmg  from 
fuch  change,  have  been  much  greater  than  thofe  which 
were  intended  to  be  remedied. ' 


This  obfervation  was,  perhaps,  more  fully  exempli- 
fied by  the  confequences  which  attended  the  ftatute  of 
Non-claim,  than  by  any  other  innovation  which  has 

Vol.  V.  K  been 
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been  attempted  in  the  common  law.  On  this  fubjecl, 
it  is  difficult  to  add  any  thing  to  the  force  of  Lord 

iTnfl.  518.  Cokeys  expreffion,  "  Great  contentions  arofe,  and  few 
"  men  were  fure  of  their  pofTeffions.'*  And  it  is  aflo- 
nifhing  that  the  Legiflature  fhould  fuffer  a  grievance 
which  muft  have  been  fo  univerfally  felt,  to  continue 
fo  long  :  for  the  common  law  refpecling  non-claim  was 

Bacon's  Life     not  revived  until  the  firfl  year  of  the  reign  of  Rich.  3. 

"  „*^"'  '''  who  feems  to  have  attempted  to  palliate  his  cruelties, 
and  the  ufurpation  of  the  crown,  by  the  many  excel- 
lent laws  which  he  immediately  enacted  ;  one  of  thofe 
was  the  1  Rich.  3.  c.  7.  by  which  the  common  law  was 
reftored,  and  the  doctrine  of  non-claim  revived. 

or  the  Sta-  §  2.  This  flatute  v.'as  foon  followed  by  the  4  Hen.  7. 

^  '—r  '-'^  •  '  ^  24.  and  as,  in  this  laft  (latute,  all  the  claufes  in  the 
1  Ricb.  3.  are  copied  almoft  verbatim^  and  fome  addi- 
tional matters  are  fubjoined,  the  flatute  i  Ric/j.  3.  is 
now  become  ufelefs  and  obfolete,  and  the  whole  effeft 
of  fines  depends  almofl  entirely,  at  this  day,  on  the 
4  Hen.  7.  for  which  reafon,  it  will  be  neceilary  to  ex- 
plain it  at  large. 

This  a6t,  after  reciting  the  lafl  claufe  in  the  flatute 
de  Jinibus  levatis,  proceeds  thus :  "  The  king  our  fo- 
"  vereign  lord  confidereth  that  fines  ought  to  be  of 
"  the  grcatcfl  flrength  to  avoid  ftrifes  and  debates, 
"  and  to  be  a  final  end  and  conclufion  ;  and  of  fuch 
"  efiedl  were  taken  afore  a  flatute  made  of  non-claim, 
"  and  now  is  ufed  the  contrary,  to  the  univerfal  trou- 
"  ble  of  the  king*s  fubjeds  j  will  therefore  it  be  or- 
«  dained,"  'isfc. 

6  The 
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The  firil  fcdion  which  direds  the  proclamations   to    Ch.z.f. 59. 
be  made^,  has  been  already  flated. 

§  3.  Sc6f,  2.  "  And  the  faid  proclamations  fo  had 
"  and  made,  the  faid  fine  to  be  a  fiaal  end,  and  con- 
*'  elude,  as  well  privies  as  flrangers  to  the  fame,  ex- 
"  Ci-pt  women  covert,  ocher  than  be  parties  to  the  faid 
"  fine,  and  every  perfon  then  being  within  the  age  of 
"21  years,  in  prifon,  or  out  of  this  realm,  or  not  of 
"  whole  mind  at  the  time  of  the  faid  tine  levied,  not 
"  parties  to  fuch  fme." 

"We  have  feen  that,  by  the  common  law,  a  fine 
levied  of  an  ellate  tail,  only  operated  as  a  difcontinu- 
ance  of  it,  and  did  not  bar  the  iiuie  from  bringing 
their  formedon.  But,  in  confequence  of  fome  ambi- 
guous expreilions  in  this  flatute,  it  was  fuppofed  to 
enable  tenants  in  tail  to  bar  their  ifTue  by  a  fine  ;  edates 
tail,  hovv-ever,  had  continued  lb  long,  and  were  fo 
much  favoured  by  the  nobility,  on  account  of  their 
not  being  forfeitable  for  trealbn,  that  the  judges  were 
extremely  cautious  of  putting  fo  extenfive  a  conftruc- 
tion  on  it,  efpecially  as  the  flatute  di;  Bonis  Conditio- 
nalibus  exprefsly  declares  that  a  tine  levied  of  an  eftate 
tail  fhould  be  void. 

A  cafe,  however,  arofe,  in  19  Hm,  8.  in  whi-ch  this    ^^svo.  Ah.  Tit. 
point  came  in  queftion  before  all  the  judges  in  Serjeants^    j"^^'  "^'J' 
Inn;  a  tenant  in  tail  levied  a  fine,  and  the  five  years    '    '  ^^-  i2J«' 

n.  I. 

pafTed  in  his  lifetime ;  he  afterwards  died,  and  the 
queflion  was,  whether  his  ifTue  fhould  be  barred  by 
the  fine  ?     Englefield,  Shelley,  and  Coniiigsh,  contend- 

K  2  ed, 
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cd,  that  the  iilue  \va3  not  barred,  bccaufe  he  was 
neither  privy  nor  party  to  the  fine,  for  he  claimed  the 
land  from  the  donor,  and  not  from  the  donee,  although 
he  mull  convey  himfelf  to  the  land  by  the  father.  On 
the  other  fide  Fitzjames,  Brudcnell^  Fitzhcrbert,  Brooke, 
and  Moore ^  were  of  opinion,  that  the  iflue  was  barred, 
for  the  intention  of  the  makers  of  the  ftatute  was,  thi;t 
a  fine  fliould  be  a  final  end,  and  conclude  as  well  privies 
us  ftrangers ;  and  that  the  third  faving  only  ex1:ended 
to  ftrangers,  but  not  to  privies. 

Of  the  Sta-  S  4.  This  determination  of  the  Judges  feen^  not  to 

»ute  32  Hen.    Yi2iy^  ^^^^^  entirely  approved  of;  for,  in  32  Hen.  8.  a 
ftatute  was  made,  reciting,  that  doubts  had  arifen  le- 
fpecling  the  validity  of  the  ftatute  4  Hen.  7.  in  barring 
32  Her.  8.       il'C  iaiic  in  tail ;  and  enafting,  "  That  all  and  fingular 
C.36. 1.  I.       tc  f;,^^..,  as  v.cll  heretofore  levied  as  hereafter  to  be 
"  levied,  with  proclamations  according  to  the  ftatute, 
"  by  any  perfon  or  perfons  of  full  age  of  one  and 
"  twenty  years,  of  any  manor?,  lands,  tenements,  or 
"  hereditaments,  before  the  time  of  tb.e  fuid   fine  Ic- 
"  vied,  in  any  wife  intailed  to  the  perfon  or  perfons  fo 
"  levying  the  faid  fine,  or  to  any  of  the  anceftors  of 
"  the  fame  perfon  or  perfons  in  pofleiTion,  reverfion, 
"  "  remainder,  or  in  ufe,  fiiall  be,  immediately  after  the 
'•  lame  fine  levied,  engrofted,  and  proclamations  made, ' 
"  adjudged,  accepted,  deemed  and  taken,  to  all  in- 
"  tents  and  purpofcs,  a  fufflcient  bar  and  difcharge  for 
"  ever  agalnft  the  faid  perfon  and  perfons,  and  their 
"  heirs,  claimhig  the  faid   lands,  tenements,  and  he- 
"  reditaments,  or  any  parcel  thereof,  only  by  force 
"•  of  fuch  intail,  and  againft  all  other  perfons  claiming 

o  «'  the 
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"  the  fame  or  any  parcel  thereof,  only  to  their  ufe,  or 
"  to  the  ufe  of  any  manner  of  heir  of  the  bodies  of 
"  them,  any  ambiguity,  doubt,  or  contrariety  of  opi- 
*'  nion  arifen  or  grown  upon  the  faid  ftatute  to  the 
*'  contrary  notwithflanding." 

§  5.  The  flatute  of  'i^2  Hen.  8.   having  been  pro-    Operation  of 
feffedly  made  for  the  purpofe  of  explaining  the  ftatute    j^^,.^:-,;^"^'' 
4  Hen.  7.  they  mufl  be  confidered  as  forming  one  law.    Elbius  'i  ail. 
The  doftrine  eftablifhed  by  them  is,  that  a  fine  with 
proclamations  mail  bar  all  privies  and  (Irangcrs ;  and, 
when  levied  of  any  manors,  lands,  tenements,  or  hc^ 
reditaments,  intaiied  to  the  perfon  levying  fuch  fine, 
or  to  any  of  his  anceftors,  Oiall  bar  the  faid  perfons 
and  their  heirs  claiming  by  force  of  fuch  intail. 

§  6.  The  term  by  which  the  iffue  in  tail  is  defcribed    Who  are  Prl- 

,_  y,  .,  C  '  I'll  '^■'•'S    WItliltl 

m  the  Itatute  4.  hen.  7.  is  that  or  pi  ivy,  wiiicii  has  va-    ^[,[^  Statute, 
rious  fignifications  in  law;  it  fometimes   means  that     ,  i„{t.  271  «.. 
connexion  which  arifes  betv/ecn  perfons  who  have  en-    ^  ^'^^P-  42  ^• 
tered  into  a  mutual  contract  with  each  other,  as  be- 
tween donor  and  donee,  ieflbr  and  leflec  ;  or  elfe  it 
fjgnifies  a  relationfliip  of  blood,  as  between  anceflor 
and  heir.     But,  in  confequence  of  the  ftatute  32  Hen.  8. 
it  has  been  determined,  that,  by  the  word  privies,  are 
meant  thofe  perfons  who  are  not  only  privies  in  blood 
to   the   perfons   v/ho  l.n-y  the   fine,  but    alfo    privies 
in  eftate  and  title  to  the  land  whereof  the  fine  is  Icv'cd, 
that  is,  thofe  who  muft  neceiHirily  convey  their  defccnt 
through  the  cognizor  before  they  can  make  out  their 
title  to  the  eftate,  which  comprehends  the  ilTue  in  tail  ; 
and  a  perfon  who  is  privy  within  the  intention  of  the 

K  3  4  Hen, 
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Slu  1).  Tou.       4  ^"^f;?.  7.  is  an  heir  in  tail  within  the  intention    of  the 
^''  32  Hen.  8.  etfic  e  convcrfo. 

§  7.  Thus,  if  a  tenant  in  tail  in  poflefTion  levies  a 
fine  with  proclamations,  it  will  be  an  efleclual  bar  to 
all  his  iiTue  ;  for  they  are  p;  ivy  to  him  both  in  blood 
and  e{la;c,  and  can  only  make  a  title  to  die  eflate  tail 
as  his  ions. 

Dver-'CKJ.  §  ^-  ^'^^  where  hufband  and  wife  were  tenants  in 

fpecial  tail,  and  the  hufband  alone  levied  a  fine,  it  was 

Peanmont's      determined  in  18  £/iz.  and  alfo  in  10  J  a.  i.  that  it  was 

^"■'''       ,       a  K«od  bar  to  all  their  ilfue  ;  for,  in  making  out  their 
9  Kcp.  138.  ^  _       '        '  °  . 

tide,  they  mufl  neceflarily  {vio.-^^  themfelves  to  be  heirs 
to  the  fadier  as  well  as  to  the  mother ';  and,  therefore, 
they  are  privies  both  in  blood  and  eflaie  to  the  cogni- 
zor  of  the  fine. 

ilnft.  372  a.  §  9-  Lord  Ccke  fays,  that  if  lands  were  given  to  the 
elder  fon  and  the  heirs  of  his  body,  remainder  to  his 
father  and  the  heirs  of  his  body,  and,  after  the  fad:!tr*t> 
death,  the  eldcfi:  fon  had  levied  a  fine  with  proclama- 
tions, and  died  without  iiTue,  the  fecond  fon  would 
have  been  barred  by  the  fine  ;  becaufe  the  remainder, 
which  was  limited  to  the  father  and  the  heirs  of  his 
body,  having  defcendcd  on  the  eldeft  fon,  the  fecond 
fon,  in  making  cut  his  title  to  this  remainder,  mufl 
convey  his  defcent  through  his  eldefl  brother,  by  which 
means,  he  would  become  a  privy  to  him  both  in  blood 
and  eflate. 

g  ic.  It 
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^  10.  It  has  been  ftated  In  a  former  title,  that  a  H-    T1t.32.ch. 24. 
mitation  to  the  heirs  of  the  body  of  A.,  provided  A. 
be  dead  when  the  limitation  takes  efFed,  will  vefl  iu 
the  perfon  anfwering  the  defcription  of  fuch  fpecial 
heir ;  and,  in  cafe  of  his  death  without  iifue,  will  go 
to  the  perfon  who  would  be  entitled  to  fuch  eflate,  if 
it   had   originally  veiled   in   the  auceftor  of  the  tirll 
taker.     And  that  this  devolution,  after  the  deceafe  and 
failure  of  iffue  of  the  firft  fpecial  heir  of  A.,  to  the 
other  heirs  equally  falling  within  the  fame  defcription, 
is  quafi  a  defcent  per  formam  doni  ;  from  which,  it  fol- 
lov/s,  that  if  the  firfl,  or  any  other  of  the  perfons  taking 
an  eftate  in  this  manner,  levies  a  fine  of  it,  the  eflate 
tail  will  be  barred,  becaufe  all  the  perfons  taking  under 
tlie  original  words  are  in  by  a  fpecies  of  defcent,  and  are, 
therefore,  privies  to  thofe  who  take  before  ihem. 

§  1 1.  The  privity  mufl  be  both  in  blood  and  eflate,  Shcp.  T.  21. 
for  privity  in  blood  only  will  not  be  fudicient ;  and, 
therefore,  if  lands  be  given  to  a  man  and  the  heirs 
females  of  his  body,  who  has  a  fon  and  a  daughter, 
and  the  fon  levies  a  fine  and  dies  without  iffue,  it  will 
be  no  bar  to  the  daughter  ;  for  although  Ihe  is  privy 
in  blood  to  her  brother,  yet  fhe  is  not  privy  in  eflate 
or  title  to  him,  as  fhe  can  make  her  title  to  the  eflate 
without  conveying  her  defcent  through  him,  or  even 
mentioning  him. 

§  12.  It  follows,  from  the  fame  principle,  that  if  a    Hob.  333. 
tenant  in  tail  has  iffue  a  daughter  who   levies  a  fine, 
and  afterwards  a  fon  is  born,  he  will  not  be  barred  by 
his  filer's  fine,  becaufe  he  can  make  his  title  to  the 

K  4  eflate 
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eflate  tail,  as  heir  of  the  body  of  his  father,  without 
conveying  his  defcent  through  his  fifter. 

Jrnk.  275.  S  n-  ^^ ^  ^"^  ^^  levied  to  a  ftranger\ tenant  in  tail, 

and  the  tenant  in  tail  grants  and  renders  his  eflate  to 
the  flranger,  fucli  a  fine  will  bar  the  ifTue  in  tail. 

Smith  V.  §  14.  /is  a  tenant  in  tail  may  convey  his  whole  eflate 

Piowd^'4-c  ^y  "^^'  ^^  ^^  ^^y  ^^^^^^  ^^y  ^^^^^  eflate  out  of  it, 
which  will  hkewife  bind  his  iiTue  after  his  death. 

Shcp.  T.  26.  §  15.  If  the  ilTue  in  tail  levies  a  fine  in  the  life-time 
of  his  ancellor,  who  is  then  feifed  of  the  eflate  tail, 
tlie  anceflor  himfelf  may  afterwards  levy  a  fine,  and 
thereby  bar  his  ifTue,  and  alfo  the  perfon  to  whom  the 
ifTue  levied  the  fine.  So  that,  in  all  cafes  of  this  kind, 
it  is  underflcod,  that  the  tenant  in  tail  dies  without 
barring  the  eflate  tail,  by  which  means,  it  defccnds 
upon  the  ifiue. 


220. 


2  Wllf.  R.  §  16.  A  tenant  in  tail,  being  guilty  of  murder,  le- 

vied a  fme  before  conviction ;  and  it  was  doubted, 
whether  it  fhculd  bar  the  ifTue  for  the  lord's  benefit. 
1  he  court  inclined  to  think  it  fliould  ;  but  no  judgment 
was  given. 


J  iowU.  227. 


7  V.ep.  52  (7.  §  17-  Where  the  Idng  is  tenant  in  tail,  he  may,  by 
a  fine,  levied  on  a  grant  and  render,  bar  his  eflate  tail ; 
becaufe,  it  being  determined  in  Lord  Berkley's  cafe, 
that  the  king  v/as  bound  by  the  fi^atute  de  donis,  it  was 
but  rcalonable  his  IMajtfly  fnould  take  advantage  of 

thole 
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thofe  ftatutes,  which  enable  tenants  in  tail  to  bar  their 
cflates. 


§  18.  A  ^ne  fur  conccjjit  \v\\\  bar  an  eflate   tail  as    Ea'loFRnt^ 
long  as  it  continues  in  force,  and,  therefore,  any  eftate   '^"•^'^^^'-''^s 

•^  '  7  '        7  Qxo.  Jac.  40. 

created  by  a  fnie  of  that  kind,  will  be  good  againfi;  the   J^"'--  <^tnt. 

321. 

iiluc  in  tail. 


§  19.  Although  a  fine,  levied  by  a  tenant  in  tail, 
may  be  defeated  by  a  perfon  claiming  fome  particular 
eftate  in  the  lands  of  which  the  fine  is  levied,  yet 
it  will  ftill  continue  to  be  a  good  bar  to  the  iffue  ii; 
tail. 

§  20.  A  tenant  in  tail   difcontinued  in  fee,  after-    j  ^^d.  4?. 
wards  difTeifed  the  difcontinuee,  and  levied  a  fine  with    3  Kep.gia. 

Com.  Rep. 

proclamations;  the  difcontinuee  entered  on  the  land,  216. 
and  avoided  the  eftate,  which  pafled  by  the  fine  as  to 
himfelf.  The  queftion  was,  whether  the  heir  in  tail 
was  remitted  or  not  :  and  the  judges  were  unanimous 
that  the  heir  in  tail  w^as  not  remitted,  but  was  barred 
by  the  ftatute  32  f/c:;?.  8.,  although  the  eftate  which 
pafled  by  the  fine  was  avoided.  The  fame  point  was 
determined  in  the  cafe  of  Hv.ni  v.  K'mg,  which  v/ill 
be  ftated  in  this  chapter. 

§  21.  It  is  not  necefTary  that  a  tenant  in  tail  ihould    Tlie  Tenant- 
be  in  the  adual  pofTcflion  of  the  eftate  tail,  in  order  to    '"  ^/"'^-""'^ 

1  '  nol  be  in 

be  capable  of  barring  his  ifl'ue  by  fine ;  for  the  ftatute   P^TtfTion. 
4  Hen.  7.  has  exprefsly  excluded  parties  and  privies  to 
a  fine  from  averring  quod  partes  finis  nihil  habuenint  ; 
and  the  ftatute  32  Hen,  8.  makes  a  fine  levied  of  any 

lands 
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lands  intaileJ  to  the  perfon  fo  levying  the  fame,  or  to 
any  of  his  ancellors,  a  fufficient  bar  againfl  fuch  per- 
fon and  his  heirs.  A  fine,  therefore,  with  proclama- 
tions duly  levied  by  the  perfon  who  has  the  right  of  an 
intail  in  him,  will  be  a  good  bar  to  his  iflue,  although' 
at  the  time  when  the  fine  v/as  levied,  he  had  never  en- 
tered on  the  eftate  tail,  or  had  only  an  eflate  tail  in  re- 
mainder, or  had  even  made  a  feoffment,  or  any  other 
conveyance  of  it. 

.  §  22.  Edward  Lord  Zoiich  brought  a  formedon  in 

Danihcld,         (]-,£  dcfcender  for   a  moicly  of  a  manor  againfl:  j^ne 
1  Leon.  75.      Bamjicld,  who  pleaded  in  bar   that  John,  great-grand- 
father of  the  demandant,  levied  a  ^ntfur  cognizance  de 
droit  come  ceo,  with  proclamations  of  the  faia  moiety, 
which  was  granted  and  rendered  by  the  fame  fine  to 
the  faid  John  and  his   heirs,  whofe  eflates  the  tenant 
had.     Lord  Zouch  replied,  that  at  the  time  when  the 
fine  was  levijd,  and  at  all  times  after,  the  faid  Bamjield 
was  feifed  of  ihe  land  in  his  demefne  as  of  fee.     And 
on  folemn  argument,  it  was   determined  by  all  the 
judges,  that  the  demandant,  being  heir  in  tail  to  the 
perfon  who  levied  the  fine,  could  not  aver  the  conti- 
nuance of  the  land  in  a  ftranger,  nor  that  partes  finis 
nihil  hahuenint,    becaufe    the    (latutes    4  H^n.  7.   and 
^2  Hen.  8.  bound  the  eftate  tail,  although  the  perfon 
who  levied  the  fine  was  not  then  in   pofllfiion  of  the 
eftate    tail,  which,  Lord   Coke  obftrves,  was  the  firfl: 
determination  on  this  point. 

C  23.  A  fine  levied  by  a  tenant  in  tail  in  remainder, 
expectant  on  an  eftate  for  life,  cr  an  cftatc  tail,  will 

be 
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be  a  good  bar  to  the  lirue  of  the  perfon  who  levies  ihc 
fine. 

ji.  being  tenant  for  life,  remainder  to  B.  in  tail,  re-    Cafe  of  Fines, 
verfion  to  B.  and  his  heirs,  B.  levied  a  fine  with   pro-    j^.^,,'  ^^ t* 
clamations  of  the  eftate  tail,  during  the  life  of  the  te- 
nant for  life  5  and  it  was  adjudged  to  be  a  good  bar 
to   the  eftate   tail    under    the    words    of  the   ftatute 
32  Hcfi.  8. 

§  24.  If  a  tenant  in  tail  makes  a  feoffment  of  the    3  Rep.  90  a. 
ffflate  tail,  and  afterwards  levies  a  fine  of  it,  his  iiTue 
will  be  thereby  barred. 

William  King,  the  grandfather,  being  tenant  in  tail,   I-Tuntv.King, 
enfeoffed  i^zV/?<r/r<i /C/;;^^,  the  father,  in  fee  ;   and,  after-    -3,^^^ 
wards,   Williain  Kiiig  diffeifed  him,  and   levied   a  fine 
with  proclamations  to  one  Hitchcock,     The  father  en- 
tered, and  the  cognizee  of  the  fine  entered  on   him  : 
after  the  death  of  the  grandfather  and  father,  the  fon 
brought  a  formedon  for  the  recovery  of  the  land,  to 
which  this  fine  was  pleaded  in  bar :  the  demandant 
pleaded   the   entry  of  his   father,  and  judgment  was 
given   for  him.     A  writ   of  error  was   brought,  and 
error   affigned  in  matter   of  law,  that  this  fine  was  a 
good  bar  to  the  iffue  in  tail  by  the   flatute   32  Hen.  8., 
for  it  was  not  to  be  compared  to  a  fine  at  common  law, 
nor  to  fines  levied  by  other  perfons,  becaufe,  in  this 
cafe,  it  was  fufficient  that  the  fine  was  levied  by  the 
perfon  who  had  the  right  of  the  eftate  tail  in  him,  or 
to  whom  the  land  was  inrailed,  although  none  of  the 
parties  to  the  fine  had  any  eftate  of  freehold  in  poffef- 

fion. 
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fion,  remainder,  or  reverfion,  in  the  land  whereof  it  was 
Ante  f.  22.       levied,  as  it  was  adjudged  in  the  cafe  of  Zouch  v.  Bani' 
Jicld.     The  court  being  of  this  opinion,  the  judgment 
was  reverfed. 

3"Rrp.  90a.  g  25.  Although  a  tenant  in  tail  be  diiTeifed  of  the 

J*-     •',:>•       eftate  tail,  yet,  if  during  the  diiTeifm,  he  levies  a  fine 

to  a  ftranger,  it  will  bar  his  ififue,  who  will  not  be  al- 

lov.'cd  to  plead,  that  his  anceflor  was  not  feifed  of  the 

eilate  tail  when  he  levied  the  fine. 

5  26.  In  cafe  of  a  lineal  defccnt,  tliC  iffuc  in  tail 
may  be  barred  by  the  fine  of  his  anceftor,  although, 
at  the  time  of  levying  the  fmc,  the  anceftor  had  only  a 
poflibility  of  an  eftate  tail,  w^hich  never  took  effect, 
bccaufe  the  ifTue,  in  making  his  title,  mufl  convey  his 
defccnt  through  fuch  anceftor,  which  makes  him  a 
privy  to  him. 

Archcr'sCafe,        Lands  wcrc  given  to  A.  and  his  wife  in  fpecial  tail ; 

\\^.v\\^  y/.  died,  leaving  iflue  a  fon,  who  diffcifcd  his  mother, 
and  levied  a  fine  with  proclamations.  It  was  refolved 
by  all  the  judges,  that  this  fine  was  a  good  bar  to  the 
iffuc  of  the  fon,  although  the  fon,  at  the  time  when  he 
levied  the  fine,  had  only  a  poflibility  of  an  eftate  tail, 
liis  mother  being  then  alive  ;  for  the  ftatutc  32  lien.  8. 
ought  to  be  expounded  according  to  the  letter  of  ir, 
and  as  tlic  land  was  intailed  to  the  anceftor  of  tlie  pcr- 
fon  who  levied  the  fine,  although  fuch  anceftor  was 
alive,  fo  that  no  eftate  or  right  had  defcended  on  the 
ptrfon  who  lc\icd  the  fine  which  he  could  pafs  or  ex- 
tinguifli,  yet  as  the  ftatutc  fays,  "  intailed  to  the  per- 

"  fon 
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•*  fon  fo  levying  the  fame,  or  to  any  of  his  anceflors,'* 
in  the  disjun6live,  it  was  adjudged  that  the  fine  did  bar 
the  light  which  afterwards  defcended  to  him,  not  only 
as  to  himfelf,  but  alfo  as  to  all  his  ifTue. 

5  27.  This  principle  was  carried  much  further  in 
the  following  cafe  : 

William  Grant  devifed  his  lands  to  John  Grant,  when  Grant's  Cafe 
he  fliould  attain  the  age  of  twenty-five  years,  to  hold  '^'^^'^'^o^^cp. 
to  him  and  the  heirs  of  his  body.  John  Grant,  the 
devifee,  after  he  had  attained  the  age  of  2 1  years,  but 
before  he  w^as  25,  levied  a  fine  of  the  lands  thus  de- 
vifed ;  and  the  queftion  v/as,  whether  it  fhould  bar  his 
ifiue.  It  was  refoJved,  that  the  eilate  tail  was  barred 
by  this  fine,  although  John  Grants  when  he  levied  it, 
had  but  a  bare  poffibility  of  an  eftate  tail.  Lord  Coke 
f:-ys,  that  no  judgment  was  given  :  but  Ci'oke  and  ^''°-  ^^'^' 
Leonard,  who  have  reported  this  cafe  by  the  name  of  2  Leon.  36. 
Johnfon  and  Bellamy,  fay  that  judgment  was  given,  that 
the  eftate  tail  was  barred  by  the  fine.  And,  in  Sir 
Thomas  RaymoncV s  Reports,  149.  itisfaid,  that  although 
the  eftate  was  not  barred  by  the  4  Hen.  7.  it  v/as  well 
barred  by  tlie  32  Uch.  8._in  confequence  of  tliefe  words, 
"  All  fines,  levied  by  any  perfon  or  perfons,  il^e.  of 
"  any  manors,  '^c.  before  the  time  of  the  faid  fine 
"  levied  in  anyn,vife  intailed  to  the  perfon  or  perfons  fo 
"  levying  the  fame  fine,  or  to  any  of  the  anceftors  of 
*■'  the  fame  perfon  or  perfons." 

§  2S.  In  the  cafe  of  a  co- lateral  dcfcent,  a  fine  levied 
by  a  perfon  Vv-ho  was  never  feifed  of  the  eftate  tail,  and 

on 
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6n  whom  it  never  defcended,  but  who  had  only  a  pof- 
fibility  of"  an  eftate  tail,  is  no  bar  to  a  collateral  heir  in 
tail,  of  the  perfon  who  levied  the  fine  ;  becaufe,  in 
making  his  title  to  the  eftate  tail,  he  need  not  convey 
himfclf  through  him,  fo  that  he  is  not  a  privy  to  him. 

Mackwil-  §  29.  A  hufband   made  a  feoffment  to  the  ufe  of 

h^m'bCafe,      hjmfelf  and  his  wife,  and  the  heirs  male  of  their  two 

jioD.  33 

S  r  \v  Jonts,    i)odies,  remainder  to  the  heirs  male  of  the  body  of  the 

the  name  of  hufband,  remainder  ro  the  heirs  of  their  two  bodies, 
^'ade*^^  ""■  remainder  in  fee  to  the  hufband.  The  hufband  and 
wife  had  ifTue  a  fonand  a  daughter,  the  hufband  died  ; 
the  fon  made  a  leafe  to  commence  after  the  death  of 
his  mother,  then  levied  a  fine  with  proclamiations  to 
the  ufe  of  himfelf  in  fee,  and  died  v.ithouc  ifTue  in  the 
life-lime  of  his  mother.  The  queflion  was,  whether 
this  leafe  was  good  againfl  the  daughter  ?  It  fhould 
previoufly  be  cbferved,  that  the  eflate  tail  limited  to 
the  hufband  and  v.ife,  and  the  heirs  male  of  their 
bodies,  vefled  wholly  in  the  wife  after  the  death  of  her 
hufband,  although  fne  was  within  the  ftatute  1 1  Hen.  7. 
c.  20,  and  the  remainder  to  the  heirs  male  of  the 
body  of  the  father  was  in  the  fon  at  the  time  when  he 
levied  the  fine ;  but  thefe  eftates  became  extincl  when 
the  motlicr  and  f^n  died,  fo  that  the  leafe  in  queflion 
could  only  be  derived  out  of  the  remainder  to  the  heirs 
of  the  bodies  of  the  hufband  and  wife,  to  which  both  the 
fon  and  the  daughter  were  inheritable.  It  was  determin- 
ed by  Lord  Chief  Juflice  Hcbart,  liuttc?i  and  Jonesy 
a^^ainil  the  opinion  of  Wirich,  that  although,  in  a  Hneal 
defcent  the  ilfue  in  tail  were  barred  by  the  fine  of  their 

anctflor. 
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aticeflior,  notwithflandin^  luch  anceftor  hud  but  a  pof- 
fibility  of  an  edate  tail  when  he  levied  the  fine  ;  yet,  in 
a  collateral  dcfcenr,  the  cafe  was  very  diiferent,  as  it  was 
not  neceffary  that  the  iffuc  in  tail  fhould  make  mention 
of  every  collateral  iffue  inheritable  before  him,  as  in  a 
lineal  one ;  and  that,  in  the  prefent  cafe,  as  the  eflate 
tail  never  defcended  on  the  fon,  his  fine  could  be  no 
bar  to  his  fifler,  who  was  not  privy  to  him,  becaufe 
fhe  could  make  her  title  to  the  eflate  tail  without  con- 
veying her  defcent  through  him,  or  even  mentioning 
him  in  her  pedigree.  Judgment  was  therefore  given, 
that  the  leafe  v^'as  void  as  to  the  filter  ;  but  it  v>  as  ob- 
ferved,  that  if  the  eftate  tail  had  defcended  on  the  fon, 
his  fine  would  then  have  barred  his  fifler,  becaufe,  in 
that  cafe,  fhe  muft  have  conveyed  her  defcent  through 
him,  in  order  to  make  out  her  title  to  the  eflate  tail, 
by  which  means,  fhe  would  have  been  a  privy  to 
him. 

§  30.  So,  where  an  eldefl  fon  levied  a  fine  of  an  Bradilockv. 
eflate  tail,  which  was  then  vefled  in  his  mother,  and  ^''^T  .J 
died  in  the  life-time  of  his  mother,  by  which  means 
the  eftate  tail  never  defcended  on  him.  it  was  ad- 
judged in  the  Common  Pleas,  by  three  juJges  againfl 
one,  that  this  fine  did  not  bar  the  fecond  brother. 
And,  upon  a  writ  of  error,  all  the  judges  of  the  King's 
Bench  were  of  the  fame  opinion,  becaufe,  as  the  eflate 
tail  never  vefled  in  the  elder  brother,  the  younger  bro- 
ther was  not  a  privy  to  him. 

§  3 1 .  A  tenant  in  tall  of  a  rent-charge  may  bar  it,  by    -An  Eftate 
levying  a  fine  of  the  lands  out  of  which  the  rent  iffues.    Rent-".hargc 

Upon   »b^"""bk. 
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Heliot  V.  Upon  demurrer,  the  cafe  was  thus  :  A  perfon  wh-j 

baun  CIS,         ^^g  tenant  in  tall  of  a  rcnt-charcrc  out  of  the  manor  cdT 

Cro.Jac.  700.  o 

1  Vcz.  391.  Kingsbury,  granted  by  Sir  Ambrcfe  Cave,  levied  a  fine 
of  the  manor  to  Sir  Amhrofe  Cave  and  his  heirs,  and 
this  fme  was  pleaded  in  bar  of  an  avowry  for  this  rent 
by  the  heir  in  tail.  The  fine  was  levied  of  tlie  rent 
-per  nonien  ?iianen:,  and  an  averment  was  made  that  the 
fine  was  levied  by  agreement  of  the  parties  with  an  in- 
tent to  bar  the  rent.  The  defendant  pleaded,  non- 
comprifed,  which  being  demurretl  to,  and  argued  fe- 
veral  times,  it  was  held  by  Hobart  Chief  Juftice,  and 
Harvey,  that  the  rent  was  barred  by  the  fine,  becaufe 

I  the  fine  being  levied  of  the  land,  palfed  the  rent  in- 

clufively,  it  being  direfted  by  the  agreement  of  the 

/ . 
parties. 

And  In  an  S  32.  As  a  fine  may  be  levied  of  an  advowfon  in 

.Advowfon,       grofs,  fo  a  tenant  in  tiiil  of  an  advowfon  in   erofs  may 
Plowd.  435.      ^         .    .  .  .  .       ^  ^ 

"Watfon  84.      bar  his  ifTue  by  a  fine  levied  of  it  according  to  the  fla- 

tute  4  Hen*  7.  It  is,  however,  faid  in  Ploii'den,  that 
if  a  tenant  in  tail  of  an  advowfon  grants  or  renders  to 
another  by  fine,  the  nomination  of  a  clerk  to  the  ad- 
vowfon, this  will  not  bind  the  ifTue,  becaufe  the  right 
of  nomination  is  a  thing  diflincl  from  the  advowfon, 
and  not  intailcd  ;  but  modern  writers  have  thought 
differently  on  this  fubjeft,  on  the  principle,  that  the 
prefcntation  and  nomination  are  in  effect  the  fame  thing, 
being  the  fruit  and  full  profit  of  the  patronage.  But 
if  a  tenant  in  tail  of  an  advowfon  grants  by  fine  the 
nomination  of  a  clerk  to  one  and  his  heirs,  fo  that  when 
the  church  becomes  void,  the  gr.aitor  and  his  heirs 
may  nominate  a  clerk  to  the  teniait  in  tail  and  his  heirs, 

and 
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and  that  he  or  they  fliall  prefcnt  the  clerk  fo  nomi- 
nated to  the  ordinary ;  fuch  a  fine  will  not  bind  the 
iiTue  in  tail,  becaiifc  there  the  nomination  and  prefen- 
tation  are  diflinguifhcd,  fo  that  the  fine  is  not  levied 
of  the  thin^  intailcd. 

§  33.  If  a  perfon  is   tenant  in  tail  of  a  truli-eftate  And  in  a 

and  levies  a  nne  of  it,  fuch  fine  will  have  as  extenfive  y[^^  ^^^  ^ J"^* 

2.n  operation  in    barring  his  iifuc,  as  if  he  had  bceii  ^-  23* 
feiied  of  the  legal  eflate. 

§34.  Although  no  fine  is  a  bar  to'   an   eflate-tail,    A  Fine  bars 

.  ^  .        the  IfTue  in 

but  a  fine  with  proclamations,  levied  puriuant  to  the   ^[\{^\  before 
ftatnte   4  Hen,  7.  yet  as  foon  as  a  fine  is  levied,  and    ^r"'-"^^"^^' 
before  all  the  proclamations  are  pad.,  it  is  a  good  bar 
to  an  eflate-tail,  provided  the  proclamations  arc  duly 
made,  zlnd  the   illue  in  tail  cannot  fave   his  right  by 
entering  before  all  the  proclamations  are  m.ade. 

This  point  was  formerly  much  doubted,  and  in  the  Flowd,  434, 
cafe  of  Smiih  and  Stapkton^  15  Eii%.  it  was  contended 
by  the  counfel,  that  in  confequence  of  the  vy'ords  in 
the  flatute  4  Hen.  7.  "  And  the  faid  proclamations  fo 
"  had  and  made,  the  faid  fine  to  be  a  final  end,  and 
*'  conclude  as  well  privies  as  ftrangers,  b'^/'  And 
alfo  the  words  in  the  flatute  32  Hen.  8.  "  after  the 
"  fame  fine  levied,  ingroifed,  and  proclamations  made, 
"  eft."  A  fuie  was  no  bar  to  the  iiuie  in  tail,  if  the 
ancedor  died  before  all  the  proclaTuaiions  were  made  : 
and  Brooke  feems  to  have  been  of  the  fame  opinion  ;  Y>ro.  At.TH, 
the  contrarv,  however,  was  dctcTmined  in  ih::  follow-     ''"^^'  ^^^" 


VcL.  v.,  I.  §  ;-,  Sir 
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Purdow's  %  oS'  '^"*  George  Blount  being  tenant  in   tail  of  fe- 

Cafc,  ciud       ^      J  manors  and  havintr  iiTue  a  daupjhter,  levied  a 

3  Kep.  90.  '  o  o 

fine  and  foon  afterwards  died.  The  daughter  imme- 
diately brought  a  formedon  for  the  recovery  of  the 
eflate-tail,  pending  which,  all  the  proclamations  were 
made.  It  was  unanimoufly  determined,  that  the 
daughter  was  barred  by  this  fine,  although  her  anceftor 
died,  and  fhe  commenced  her- action,  before  all  the 
proclamations  were  made.  Lord  Coke  makes  four 
obfervations  on  this  cafe. 

ift,  That  although,  after  a  fine  is  levied,  a  right  to 
an  cftate-tail  defcends  to  the  iflue,  yet  as  foon  as  the 
proclamations  are  made,  the  right  which  thus  de- 
fended is  barred  by  the  fme. 

2  J,  Although  a  formedon  is  brought  and  purfued, 
vet,  if  the  proclamations  are  all  afterv.ards  duly  made, 
the  fine  will  then  be  a  good  bar. 

3d,  When  tenant  in  tail  levies  a  fine,  and  dies 
before  all  the  proclamations  are  made,  the  Iflue  in  tail 
is  not  within  any  of  the  favlngs  of  the  4  Hc?i.  7.  for  if 
he  were,  then  the  bringing  his  formedon  before  all  the 
proclamations  were  made,  would  avoid  the  fine. 

4lh,  That  the  proclamations  ferve  no  other  purpofe 
but  that  of  difilnguifliing  a  fine  levied  purfuant  to  th?- 
llatute  4  Hen.  7.  from  a  fine  at  common  law. 

,.  .    f...  ^  o6.  So  where  a  tenant  in  tail  levied  a  fine,   and 

C:ilc  ot  tines,  ^  J 

3  Rtp.  84.      Ji^'j  before  all  the  proclamations  were  made,  leaving' 

-2  a  fon 
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a  fon,  who  was  beyond  fea,  who  returned  after  all  the 
proclamations  were  made,  and  claimed  the  land.  It 
was  refolved  by  all  the  Judges,  that  although  a  right 
of  entail  defcended  to  the  fon  on  the  death  of  his  fa- 
ther, in  confequencc  of  his  dying  before  all  the  pro- 
clamations were  made  j  yet,  when  all  the  proclama- 
tions paiTed,  the  right  which  defcended  to  him  was 
for  ever  barred,  and  the  iiTue  could  not  have  faved  it 
by  any  claim. 

§  37'  ^^^^  ^^^^  ^"^^^  that  fines  may  be   levied  in    Fines  In  infe- 
courts  of  ancient  demefne,  and  other  inferior  courts ;    ^"'.  ^o^i'^-^g"^ 
but  they  have  only  the  operation  of  fines  at  common    i"  Tail, 
law  which  is  to  create  a  difcontinuance,  when  levied  of   Cojji;  Rep. 
an  eftate-tail,  and  do  not  bar  the  iffue  from  bringing    ""'^* 
a  formedon  ;  foi^  no  fine  unlefs  it  is  levied  with  procla- 
mations,  purfuant  to  the   ftatute  4.  Hen.  7.   has   the 
efFed   of  baring  an   eflate-tail,    without   a  particular 
cudoni. 

§  38.  There  is  one  fj^ecies  of  eflate-tail  which  is 
protected  from  the  operation  of  the  ilatutes  4  He?i.  7. 
and  32  He?h  8.  that  is,  an  ePtate-tail  given  or  procured 
to  be  given  by  the  crown,  as  a  reward  of  fervices, 
where  the  remainder  or  reverfion  is  veiled  in  the 
crown ;  of  which  notice  will  be  cuken  in  a  fubfcejuent 
chapter. 

§  39.  The  privilege  of  levying  a  fme   purfuant  to    The  Right  to 

•  r     •    r  ■<  1  ]  ^"-'^'^  ^  Fine 

thofe  fiatutes,  is  an  incident  fo  miepavably  annexed  to    ^.^.^^yt  [,^  re- 
an  eftate  tail,  that  anv  condition  or  provifo  refLralning    framed. 
6>r  prohibiting  it,  is  held  to  be  repugnant  to  the  na-    note  i. 

'  T  .    ^       I  Vent.  321. 

*-'  '"  I  '■■'■'-     z  Vc>;n.  235, 
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ture  of  the  eflatc,  and  therefore  void.  But  a  tenant 
in  tail  may  be  reflraincd  from  levying  a  fine  at  com- 
mon law,  becaufe  that  is  a  tortious  act,  and  only  ope- 
rates as  a  difcontinuancc  to  the  iffuc. 

A  Fine  does  g  4c.  Before  we  quit  this  fubject  it  may  be  proper 

rnaindcrs.  ^^^  obferve,  that  the  operation  of  a  fine  is  merely  to 
bar  the  eflatc  tail,  but  not  the  remainders  or  revcrfion 
which  depend  upon  it :  for  a  fine  levied  by  a  tenant 
in  tail  in  pofleffion,  only  difcontinues  the  eflate  tail, 
and  gives  the  cognizee  a  bafe  fee,  that  is,  an  eflate  to 
him  and  his  heirs,  as  long  as  the  tenant  in  tail  has 
heirs  of  his  body  ;  but  does  not  bar  the  rights  of  the 
perfons  in  remainder  or  reverfion. 

Ei:t]etsin  ihe  §41.  Where  the  tenant  in  tail  has  the  immediate 
1  Show.  370.  reverfion  in  fee  in  himfelf,  he  may  make  a  good  title 
4  Mou.  I.         j^y  ^j^g  Qj-^jy .  £qj.  Jj^  j-|^^f  j^^j-g  j.]^g  operation  of  the  fine 

will  be  to  merge  the  cftate'-tail,  and  bring  the  reverfion 
in  fee  into  immediate  poflfelTion  :  it  behig  determined 
that  a  fine  takes  away  the  protedlion  given  to  efhates- 
tail  bv  the  fi:;itutc  dc  donis,  and  they  then,  like  all 
other  particular  eflatcs,  become  fubject  to  merger 
and  extinguifiiment,  when  united  with  the  abfolute- 
fee. 

This  method,  however,  of  barring  an  eflale-tail,  is 
attended  Vvith  one  confidcrable  inconvenience, -which 
will  be  mentioned  in  a  fubfcquent  chapter. 

i'.vrpilonsin        §  4^'  There  are  two  claufes  in  the  flatute  32  Hen. 
■'^5'"^"i'       8.  c.  36.  bv  which  it  is  cHaacd,  That  it  flvall  not  ex- 

tend 
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lend  to  any  fine  levied  of  any  lordfhips,  manors,  isfc.  §  3  8:  4- 
the  owners  whereof,  by  any  exprefs  words  contained 
in  any  fpecial  a6l  of  parliament  made  fmce  the  4  Hen. 
7,  are  reilrained  from  alienation ;  nor  to  any  manors, 
lands,  tenements,  Iffc.  then  in  fuit,  demand,  or  vari- 
ance in  any  of  the  King's  courts,  or  whereof  any 
charters,  evidences,  or  muniments,  were  then  in  de^ 
mand  in  the  Court  of  Chancery,  ^c.  but  all  fuch 
fines  fliould  have  the  fame  force  and  effecl  as  if  that 
ftatute  had  not  been  made. 

§  43.  A  fine  has  alfo  an  operation  on  eftates-tall,  in    liica of  t!,e 
confequence  of  the  warranty  which  Is  always   inferted    ^  p-^^"^^  ^^ 

in  it.     Novv',    it   has    been   ftated  in  a  former  Title,    Tit.  32.  di. 4. 

f.  23. 
that  a  collateral  warranty  is  not  prohibited  by  the  (id.- 

t\ix.t  de  donis ;  ^nd  in  "^Ir.  Rob  info  n's  book  on  Gavel-  p.  12;.  note. 
kind,  it  is  faid  to  be  a  common  mistake,  that  all 
collateral  warranties  are  taken  away  by  the  ilatute 
4  &  5  Ann.  c  16.  whereas  that  ftatute  only  makes 
void  all  warranties  by  tenants  for  life,  and  all  collateral 
warranties  made  by  any  anceftor,  not  having  an  eftate 
of  inheritance  in  poiTeffion :  fo  that  if  A.  be  tenant  in 
tail,  remainder  to  B.  his  next  brother,  which  is  a  very 
common  cafe,  arifmg  almoft  on  every  marriage-fet- 
tlement,  and  A.  being  in  poftelUon  levies  a  fine,  with 
warranty  from  him  and  his  heirs,  and  dies  without 
illuej  this  is  a  collateral  warranty,  for  7?.'s  title  is  by  Lu.  f.  716. 
way  of  remainder,  to  which  his  elder  brother  is  col- 
lateral, which  iliall  bar  notwithftanding  the  ftntutc, 
thou5,h  no  aflets  defcend. 
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Sedion  i. 


'T~'1IE  object  of  the  flatute  4  Hen.  7.  v/as  not  con- 
fined  to  the  enabling  tenants  in  tail  to  bar  their 
iifue,  it  was  alfo  intended  to  fccure  thofe  who  were  in 
pofilfiion  of  land  againfl:  all  dormant  claims ;  the 
words  of  the  ftatutc  being  fo  extenfive,  that  they 
comprehend  almofl  all  perfons,  and  almoft  every  kind 
of  eflate  or  intcrcfl  in  lands :  and  where  a  fme  and 
nonckiini  is  plciidi^l,  a  court  of  law  will  not  enter 
into  any  difcuiTion  of  the  title  until  that  be  accounted 
for. 


f^  2.  /«'!  thofc  who  are  partitas  to  a  fine  are  immc- 
di.'uciy    l:r.rrcd,  and   have   no  time   allowed    them   to 

claim, 
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claim,  even  though  they  labour  under  dirabilities,  ex- 
cept in  the  cafe  of  infancy. 


§  3.  Lay  corporations,  who  have  an  abfolute  eftate    LayCorpo.i- 
thoir  poflcflions,  and  a  power 
barred  by  a  fine  and  non-claim. 


in  thoir  poflcfiions,  and  a  power  of  alienation,  may  be 


The  cooks   of  London^  who   were   incorporated  by    Croft  v. 
Edxvard  4.  bargained  and  fold  a  part  of  their  lands  in    p]°^^^j      r 
fee;  the   bargainee   entered,  and   levied  a  fine  with 
proclamations,  and  five  years  paffed.     Afterwards  the 
bargain  and  faie  proved  to  be  void,  on  account  of  a 
mifnomer  in  the   corporation ;  and  it  became  a  quef- 
tion,  whetlier  the  corporation  was  bound  by  the  fine 
and  non-claim.     It  was  determined  that  the  corpora- 
tion was  barred  by  the  fme,  becaufe  the  ftatute  4  lien. 
7.  was  made  for  the  public  good,  and  to   fettle   and 
quiet  men's  inheritances  :  that  therefore  the  words  of 
it  ought  to   be   conftrued   in  the  mofh  extcnfive  fenfe, 
for  the  benefit   of  thofe   v/ho  v/ere    in   poUciTion    of 
lands,  and  for  barring    the  rights   of  all  pcrfons  who 
were  remifs  in  making  their  claims  :  fo  that  although 
the  words  of  the   flatute  only  extended  to  natural  per- 
fons  and  their  heirs,  and  no  mention  was  made  of  any 
corporation  or  fuccefTors,  yet  it  was  the   intention  of 
the  legiflature,  that  it  fliould  extend  to  fuch  coipora- 
tions  as  had  in  themfelves  an  abfolute  eflatc  and  power 
of  alienation. 

Ecclefiaflical  corporations,  however,  are  not  barred 
by  a  fine  and  non-claim,  as  will  be  (hewn  hereafter. 

J^4  §-^-By 
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Married  §  4*  ^)'  ^hc  couimon  law,  a  married  woman  could 

\\  omen.  ^^^^  -^^  joining  with  her  hufband  in  any  deed  or  con- 

veyance whatever,  bar  herfelf  or  thofe  claiming  under 
her,  of  any  eftate  whereof  fhe  \xnis  feifed  in  her  own 
right,  or  of  that  portion  of  her  hufband's  real  pro- 
perty, which  the  law  has  provided  for  her  fupport  in 
cafe  fhe  furvivcs  him*. 

This  rule,  probably,  arofe  from  that  principle  of 
law,  that  the  legal  exiltence  of  a  wom.an  is  fufpended 
during  the  marriage,  or,  at  10^(1,  is  incorporated  or 
confohdated  into  that  of  her  hulband,  or  elfe  from  a 
fear  that  her  hufband  fhould  ufe  any  compulfion  for 
the  purpofe  of  forcing  his  ^\  ife  to  part  with  her  rights 
in  his  favour. 

5  5.  But  although  a  married  woman  was  never 
bound  by  any  deed  or  conveyance  executed  by  her 
during  the  coverture,  yet,  if  an  action  was  brought 
againlt  a  hufband  and  wife  for  the  recovery  of  any 
land^',  whether  the  property  of  the  hufband,  or  of  the 
wife,  ar.d  judgment  was  given  againfl  them,  the  wife 
was  barred. 

2  Inft.  }\2.  Thus,  it  appears,  that,  until  the  ftatute  of  IVcJlm.  1. 

even  a  judgment  by  default  hi  a  pofTcflbry  action  againft 

•  T'nere  are  two  isiflaiices  in  MaJcx  Fornmlure  /liiglicaruni, 
N^  14S.  S-:  319.  of  fiolT.iifriit;,  which  arc  cxprtiTcd  to  be  made  with 
the  aff-nt  of  tlic  feolFor^  wife.  y\nd  Mr.  Rcerrs  (Hilt,  of  the  /,';.-'- 
I'jh  Laiu,  vot.  i,  p.  c;i.)  fiipjn.f?s  that  the  wifu's  claim  of  dower 
niijjht,  in  tbofe  days,  be  barred  by  fuch  alTcnt,  bccaufe  fcoiTmcnts 
wcic  then  iiiade  pubhcly  in  cjurt. 

a  huf- 
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a  hufband  and  wife,  for  the  wife's  freehold,  was  fo  far 
binding  on  her,  that  after  her  hufband's  death,  flie 
could  only  recover  her  eftate,  by  bringing  a  writ  of 
right.  Now,  a  fine  being  an  accommodation  of  a  fuit, 
and  a  concord  being  deemed  to  have  the  fame  force 
and  effed  as  a  judgment  in  a  real  adion,  it  follows, 
that  a  married  woman  mud  have  been  as  eftc6lually 
bound  by  a  fmc  as  by  a  judgment  in  an  adverfary  fuit. 
Nor  was  it  thought  neceifary  to  give  the  wife  a  power 
of  claiming  lands,  whereof  ihe  and  her  hufband  had 
levied  a  fine,  becaufe,  in  that  cafe,  fhe  muft  have  af- 
fented  to  it ;  whereas  the  hufband  might  have  put  in  a 
feint  plea,  or  let  judgment  go  againfl  him  by  default, 
without  the  confent  or  even  knowledge  of  his  wife. 

§  6.  Mr.  Har graves  to  whofe  learned  note  on  fines  i  Infl.  121a. 
I  am  indebted  for  the  preceding  obfervations,  has  very 
properly  fuggefted,  that  the  common  notion  of  a  fine's 
owing  its  efFe6l  in  barring  married  Vv^omen,  to  their 
fecret  examination  by  the  judges  or  commiflioners,  is 
incorreft.  This  remark  is  fully  confirmed  by  a  paf- 
fage  in  Glam-ilk,  from  which,  it  appears,  that  a  mar- 
ried woman  might  appoint  her  hufband  as  her  attorney 
to  levy  a  fine  for  her  *,  in  which  cafe,  it  is  highly 
improbable  that  fhe  fliould  have  been  examined  :  and 
from  wliich,  it  may  be  concluded,  that  the  private 
examination  of  a  married  woman  was   not  a  necefTary 


•  "  Pottji  auiem  paler  ita  loco  Juo  fil'ium  pro  fi  pmerc^  ct  I'lCc  irrfuy 
**  extrancus  quoque  e.xtrauetim,  uxor  quoqiu  maritiim,  cum  qiiis  itaque 
' '  itiaiUus  pofilus  loco  uxor  IS  fux  in  placito  de  mark  agio,  vrl  de  dote 
"  ipfius  uxor'is per  iud'ic'iumfi'uc per  concord'iam ^^  ls:c.  Glun\dU,  lib.  3. 
c.  ^.      V'ldi  a!iu  uu  aiubciilig  record,  ar.te  p.  80. 

circumfliance 
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drcumflaiice  at  common  law,  and  was  poflibly  firft 
prefcribed  by  the  flatute  dc  modo  levandi  fines. 

§  7.  If  a  fine  derived  its  efficacy  in  barring  married 
women,  IVom  the  circumflance  of  their  private  exa- 
mination, then  that  form  might  eafily  have  been  added 

2  Tnft.  673.      to  any  other  conveyance  ;  but,  by  the   common   law, 

vv.  4.7.       ^  bargain  and  fale  by  a  hufband,  on  which  the  v;ife  is 

_  .     ,  „  .      privately  examined,  does  not  bind  her  after  the  cover- 

I.ond.  Bro.      ture  is  determined.     It  is,  however,  obfervable,  that, 

i    ■  '  '1'    ^' '   bv  the   cuftom  of  London,  and  feveral  other  cities,  a. 
torn,  pi-  39-         •' 

]^i(.•!■n  Tit.        married  woman  may  bar  herielf  by  a  deed  inrolled,  in 

^''''•'  ...  .  •  n 

iiiToll.  pi.  15.    which  Ihe  is  privately  examined  ;  and  this  cultom  was 
3+0 5    eii.b.    j-Qf^f^j-j^^oj  ij-^  ji^g  reign  of  Hen.  8.  by  a  pofitive  flatute. 

nJb.  225. 

§  8.  But  v.'hatsver  were  the  principles  upon  wliich 

this  doctrine  was   originally  founded,  it  is  now  fully 

fettled,  that  a  married  v/oman,  by  joining  her  huPaand 

in  levvincj  a  fine,  mav  bar  herfelf  and  her  heirs  of  all  her 

eflatc  and  interefl  in  any  lands,  whereof  her  hufband 

is  feifed in  her  right,  notwithflanding  the  flat.  T^iHen,  8. 

c.  28.     And  where  a  fine  is  levied  by  a  hufoand  and 

wife,  of  lands  which  are  the  property  of  the  wife,  the 

V.  hole  eflate  palTcs  from  the  wife,  and  the  cognizee  i^ 

2  r.ep.  57  b.     in  by  her  only ;  fo  that,  if  the  fine  is  afterwards  reveifed, 

''^'  '■'  ^'         the  whole  eflate  becomes  again  vefled  in  the  wife  *. 


*  It  is  f;iicl  arguenJn,  In  Mr.  Dci/^'.is's  Reports  "  Tluit  a  huf- 
*'  i)<tiul  is  only  named  In  a  fiiiL-  of  liis  v.  itc's  eflate  for  conf(5irnIty  ; 
•'  for  the  fine  is  confidercd  as  t'le  act  of  ti:e  wife,  not  of  the  liuf» 
*•  band,  and  the  coj^nlzee  is  In  by  her  only  ;  Info:niicli,  that  If  a 
•'  wife  kvles  a  fine  without  the  conci:n\rice  of  her  hufbanr',  and  he 
'  dees  r.ot  (.iiicr  dciIng  the  covcrHirc,  It  will  bar  Ikt  afttr  his  death." 
Dots-  44. 

g  9.  Where 
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§  9.  Where  a  fine  is  levied  by  a  Iiufoand  and  wife,  k. ,11. Ah. Tit. 

of  lands  which  are  the  eflate  of  tlic  wife,  the  warranty  ^''"->  (^-3) 
fhould  be  from  ths  hufband  and  wife,  and  the  heirs  of 
the  wife. 

§   10.  A  hufband  and  wife  joined   in  exchanging    Anfin.i]:.eo^. 

"  ^'  5  • 
lands  which  were  the  eftate  of  the  wife,  with  a  ftranger 

for  other  lands,  and  the  exchange  was  executed.  'I'he 
hufjand  and  wife  aliened  the  lands  taken  in  exchange, 
and  levied  a  fine  of  them  to  the  alienee.  It  was  ad- 
judged, that  the  wife  might  enter  on  her  own  lands 
after  the  death  of  her  hufband,  and  that  her  joining  in 
a  fine  of  the  lands  taken  in  exchange,  did  not  bar  her 
from  eleding  whether  flie  fliould  claim  her  own  lands, 
or  thofe  taken  in  exchange. 

§  1 1 .  A  married  woman  may  bind  herfelf  by  a  war- 
ranty in  a  fine  fur  concejfit^  and  an  action  of  covenant 

.„      ,.  .     n      1  r       1  rni  WotWn  V. 

Will   lie    againlt    her   upon    lucn   a  v/arranty.      inus,    w-,\,.^ 
where  a  hufband  and  wife  levied  a  fine  far  conce/Jit  to    ^  j^-  "'•  290- 

,  2  b.mnd.  ISO. 

A.  for  99  years  if  he  fliould  fo  long  live,  v/ith  a  general 
warranty  againfl  all  perfons  during  the  faid  term  ;  the 
hufband  died,  and  it  was  determined,  that  an  aflion  of 
covenant  would  lie  againil  the  wife  upon  the  warranty. 

§  12.  As  a  married  woman  may,  by  joining  licr    Reafon  v. 
hufband  in  a  fine,  make  an  abfolute  alienation  of  her    j  y^j.^,  ^^\ 
eflate,  fo  fhe  may  alfo  make  a  conditional  one  ;  and, 
therefore,  if  flie  and  her  hufband  mortgage  her  eflate  in 
this  manner,  it  will  bind  her  and  her  heirs. 


§  'J-  It 


136  '        7///^  XXXV.     line.     C/'.  X.  §  13,  14, 

Ghnv.  I.  II.         §  13-  It  was  formerly  held  that  a   married  woman 

^-  3-  did  not  bar  herfelf  of  her  rieht  to  dower,  by  joining 

J  o  Kep.  49  ^.  . 

her  hufband  in  a  fme ;  becaufe,  until  the  death  of  the 

huibandj^the  wife  had  no  right  of  adlion  :  but  the  law 

is  now  entirely  altered  in  this  refpect,  as  it   has  been 

long  edablifliedj  that  if  a  hufband  and  wife  join  in 

levying  a   fine  of   the    hufband's  eilate,  the  \\ifc   is 

thereby  barred  from  claiming  her  dov/er,  out  of , the 

lands  which  are  comprifed  in   the  fme  ;  becaufe  flie 

having  nothing  in  thofe  lands  in   her  own  right,  her 

joining  her  hufoand  in  a  fine  of  them,  could  be  for  no 

other  purpofe  than  that  of  barring  her  from  claiming 

dower ;  but  a  fine   levied   by  the  hufband  alone  does 

not  bar  his  wife  of  dower. 

§  14.  Where  a  wife  joins  with  her  hufband  in  Xqv)'- 
a  fine  of  lands,  whereof  her  hufband  is  feiied  in  fee 
Tit  ic.ch.4.    vv'ithout  any  declaration  of  ufes,  the  ufe  refults  to  the 
^-  *7-  hufband,  and  a  new  right  to  dower  accrues   to  her. 

10  Rep.  49  b.  ^ihus  it  is  laid  down  in  Lampct's,  cafe,  that  if  a  huf- 
band and  wife  grant  a  rent  by  line,  or  make  a  leafe 
for  years,  rendering  rent  to  the  hufband  and  his  heirs, 
and  afterwards  the  v.ifc  recovers  dower,  flie  fliall  hold 
it,  charged  with  the  rent,  and  with  the  term.  In  this 
cafe  the  wife,  though  flie  joined  her  hufband  in  a  fine 
was  held  dowable,  fubjecl:  only  to  the  charges  created 
bv  the  fme,  flie  mull  therefore  have  been  entitled  to 
dower  out  of  the  eflate  that  refultcd  ;  for  the  ufcs  of 
the  fine  being  declared  to  be,  to  create  a  rent,  or  a 
term  of  vcnrs,  the  refidue  of  the  ufe  refulted  to  the 
Imfband,  and  the  widow  became  dowable  of  that 
refidue. 

<^  M.  In 
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§  15.  In  a  fiibfcquent  cafe  it  was  held,  that  where    Haverin<r- 
hufband  and   wife   joined  in  a  line,  and  the  hufband   ^""  ^^'''^» 
alone  declared  the  ufes  of  it,  the  wife  was  concluded 
of  her  right  to  dower,  becanfe  no  contradi6lion  of  the  Tit.  32. c.  14. 
wife  appeared  that  fhe  did  not  agree  to  tlic  ufes  de- 
clared by  the  hufband  alone. 

It  follows  from  this  cafe,  that  a  fine  levied  by  huf- 
band and  wife  without  any  declaration  of  ufes  by  either 
of  them,  would  not  bar- the  wife  from  claiming  her 
dower.  For  although  a  fine  will  bar  a  widow  from 
claiming  dower  againfl:  any  perfon  deiiving  under  » 
fufficient  declaration  of  the  ufes  of  fuch  fine,  yet  a 
fine  will  not  have  that  effccl  in  favour  of  the  heir 
claiming  by  dcfcent  from  the  hufband,  for  he  muft 
admit  that  his  anceftor  died  feifed,  which  will  give  the 
widow  a  title  to  dower. 

§  16.  A  woman  may  alio  bar   herfelf  of  her  join-    i  Inft.  36^. 
ture,  by  joining  her  hulband  in   levying  a  fine  of  it, 
provided  it  be  made  purfuant  to  the  ftatute  27  Hc?i.  8. 
and  be  a  good  bar  of  dower  ;  becaufe  the  wife  by  ac- 
cepting fuch  a  jointure  before  marriage,  barred  herfelf 
of  her  rin-ht  to  dower,  fo  that   {he   can  claim   nothinp- 
after  her  hufoand's  death  but  her  jointure,  which  flie 
herfelf  concurred  in  deflroying  by  the  fine.     But  if  a    Ti't.  7.  ch.  r, 
jointure  be   fettled  on    a  woman    after   marriage  (in 
which  cafe  it  is  no  bar  of  dower)  and  flie  joins  ;1ier    i  ^^''^  V^  ^• 
hufband  in  levying  a  fine   of  it,  this  vvill  not   prevent    1  Leon.  2'sV. 
her  from    claimins?-    dower   out    of   anv    other   lands    ■9-'''  ^^'^' 
whereof  her  hufl^and  w:)s   fcifcd  during  the  coverf.ire, 
becaufe  the  jointure  being  no  bar  of  dower,  the  wife 

had 
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had  her  eleclion  on  her  hufband's  death,  either  to  ac- 
cept of  the  jointure,  or  to  chiini  her  dower,  and  there- 
fore Lord  Coke  fays,  that  a  fine  levied  of  her  jointure 
before  her  time  of  election,  is  no  bar  to  her  right  of 
electing  dower,  when  her  time  of  election  does  come. 

§  17.  Notwithflanding  thefe  determinations,  if  it 
appears  not  to  have  been  the  intention  of  a  hufband 
and  wife  in  levying  a  fine  to  bar  the  wife's  jointure,  it 
will  not  affedt  it  in  a  Court  of  Equity. 

S„i{..  V.  §  1^^-  Thus,  where  y^.  upon  his  marriage,  in  con- 

WhiiliclJ,         fideration  oi  coo  /.  portion,  fettled  an  annuity  of  /;o /. 
Kt-p.  lenip.  .....  .  ^         -^ 

Fiucli.  227.       on  his  wife  to  be  iiTuing  out  of  particular  lands  ;  and 

aftervv'arJs  J.  and   his  wife  joined  in  levying  a  fine  of 

thofe  lands  to   a  mortgagee,  who  had  notice   of  the 

annuity,    which  was  excepted   in    the  mortgage.     It 

S.  P.  Nnylor    was  contended  that  the  wife  had  by  this  means  extin- 

Rep.  inCba.     guilhcd  her  right  to  tne   annuity.     But   it  appearing 

8vo.  V.  I.  131.    |.j^^|.  j^.  ^,35  j^Qj.  ^i^Q  intention  of  the  parties   to  dcflroy 

this  annuity,  the    court    decreed    that   it    ihould   not 

be  affected  by  the  tine. 

jfl;„gn  5  ^9*  So  where  a  jointure  was  fettled  on  a  woman. 

Skinner  2 53.     jfl'uinrr  out  of  fomc  houfcs  in  London  which  were  burnt 

/intn!  V.  '^ 

iinnd,  down;  the  woman  joined  her  huiband  in  a  fine  of  the 

lioule?:,  to  create  a  long  term  ror  railing  money  to 
rebuild  them  ;  and  it  was  agiecd  that  the  woman 
flmuld  have  Jier  jointure  out  nf  the  reserved  rent  of 
the  houfcs.  y\djudged  tliat  the  'lmh:  did  not  affe6!  this 
jointure. 

5  20,  How- 
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§  20.  However,  where  a  miirricd  woman  joins  her 
hufband  In  a  fine,  it  will  not  only  bar  her  from 
chiiming  dower  out  of  the  hinds  comprifed  in  the  fine, 
but  will  alfo  bar  her  of  any  particular  interell  in  thofe 
lands. 

§  2 1 .  A  man  on  his  marriage  entered  into  a  bond    OooJrick  v. 

r        /-  I  n  •  I  (•  Sholbolt, 

tor  600/.  to  a  trultce  with   a   warrant  or  attorney  to    Prec.  in  Cha. 

confefs  iudsjment  thereon,  to  be  defeazanced  on  the    }^.};  _ 

payment  of  3c o/.    to  his  wife  if  flie  fhould  furvive    iS. 

him  :  the  wife  afterwards  joined  her  huiband  in  a  fine 

of  all  his  lands.     It  was  agreed  that  the  fine  not  only 

barred  the  wife  from  claiming  dower  out  of  the  lands, 

but  alfo  deflroyed  her  intereil  in  the  judgment. 

§  22.  Every  kind  of  fine  with  or  without  procla- 
mations, and  v^hether  levied  in  the  Court  of  Common 
Pler.s  or  in  an  inferior  court,  will  bar  a  married  wo- 
men ;  for  fmes  derive  this  eilect  from  the  principles  of 
the  common  law,  and  not  from  any  ftatute. 

5  ^3.  A  fine  is  agoodbar  to  a  trufl:  eftate,  as  well    Trufl 
as  to  a  legal  edate,  becaufe  the  cc/iui  que  tn/ft  has   an    cilfroR'i  v- 
equitable   intereft,  and   is   therefore  bound   to  purfue    ^"^''''^'y' ^ 

1  C!ia.  Ca. 

the  proper  remedies  for  fecuring  it  :  and  if  this  were    26^^. 

.,    .   ..1  r       ^x.  '  r        r  111  1       Sali'bury  v. 

not  tne  cale,  the  operation  ol  a  fine  v/ould   be   much    Baeoi, 
lefs  extenfive  than  it   is,  as  there  are   h  manv   trufl    ^  ^^^^-  ^^' 
eitates  now  always  cxifting.     Thus,  if  yf.  is  feifed    of    iFrecm-sn- 
the  lands  in  trufl  for  B.  and  C.  enters  on  thefe  lands 
and  levies  a  fine  of  them  with  proclamations;  if  five 
years  pafi  v.ithout  any  cbim  being  made,  this  line  will 
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be  a  good  bar  both  to  J.  who  had  the  legal  eflate,  and 
to  B.  who  was  the  crjiui  que  trujl, 

§  24.  But  vnth  rcfpe»51  to  equitable  titles  there  is  a 
diftinflion ;  for  where  the  equity  charges  the  lands 
only,  a  fine  and  non-claim  is  a  good  bar,  but  where 
it  charges  the  pcrfon  only  in  refped  of  the  land,  it  is 
then  no  bar. 

G:lb.Cha.62.  §25.  Thus,  if .  a  truftce  levies  a  fine  of  the  lands 
whereof  he  is  feifed  in  truH:,  to  a  pcrfon  who  has 
notice  of  the  trufl,  or  if  a  man  purchafes  from  a 
truftee,  with  notice,  and  levies  a  fine,  the  ccjlui  que 
triiji  will  not  be  barred,  becaufe  the  fine  being  levied 
to  a  perfon  or  by  a  pcrfon  w  ho  has  notice  of  the  truft, 
the  land  will  continue  fubjeft  to  the  truft,  and  there- 
fore the  Court  of  Chancery  will  not  permit  the  fine 
to  be  a  bar  ;  fo  that  whenever  a  pcrfon  is  charged  as 
claiming  under  a  truftee,  he  muft  cither  fet  up  an  op- 
pofite  title,  and  deny  his  claiming  under  the  truftec, 
or  elfe,  if  he  does  claim  under  a  truftec,  he  mufl  fct 
forth  that  he  paid  a  valuable  confideration  for  the 
lands,  and  deny  that  he  had  any  notice  of  the  trufL 

2  Atk  Q\\  ^  ^^'  ^^  ^^^  ^^^^^  ^^  merely  a  legal  one,  and  a  man 

has  purchafcd  an  eftate  which  he  fees  himfelf  has  a 
defe(5t  on  the  face  of  the  deed-,  yet  the  fine  will  be  a 
bar,  and  will  not  aftcC;!:  the  purchafer  with  notice,  fo 
as  to  make  him  a  truftee  for  the  perfon  who  had  the 
right,  bccaufe  (as  Lord  Hardwickc  obferves)  this 
would  be  carrying  it  much  too  far,  for  the  defedl  upcm 
the  face  of  the  deeds  is  often  the  occafion  of  the  fine's 

being 
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being  levied.  It  Ihould  however  be  obferved,  that 
where  a  fine  is  levied  by  a  truitec  or  a  perlbn  who  has 
notice  of  the  truft,  it  is  not  void,  nor  is  it  fet  afide, 
but  the  perfon  to  whom  tlie  fine  was  levied  without 
confideration,  or  with  notice,  becomes  himfelf  a  truftee  Infra,  ch.  14^ 
for  the  real  owner. 

§  27.  Having  examined  in  what  cafes  a  cejlui  que 
irujl  may  be  barred  of  his  trufl  eftate  by  the  fine  of  a 
flranger,  it  will  alfo  be  neceflary  to  enquire  how  far  a 
fine  levied  by  a  cejtul  que  trujl  himfelf,  is  a  bar  of  his 
truft  eftate. 

§  28.  Before  the  ftatute  of  ufes,  if  a  ccjlid  que  ufc  Year  Book. 
had  levied  a  fine,  it  might  have  been  avoided  at  any  jj^o.  Ab.  Tit*, 
time  by  the  plea  quod   -partes  jinis  nihil  hahuerunt  j  as  '^'^'^^y  P^-  4* 
the  cejlui  que  ufe  had   no  eftate  in  the  land,,  but  was 
barely  tenant  at   will   to  his  feoffees.     But  modern 
Chancellors   have  very  much  altered   the  law  in  this    i  Cha.  Ca. 
refped,  having  laid  it  down  as   a  general  rule,  that   ^^{.^  t^^^p^ 
any  legal  conveyance  or  affurance  by  the  cejlui   que  Talbot  43. 
truJl,  fhall  have  the  fame  effect  and  operation  on  the 
truft  eftate,  as  it  would  have  had  on  the  le^al  eftate, 
if  the  truftees  had  conveyed  it  to  the  cejlui  que  triiji. 
So  that  now  a  cejlui  que  truJl  in  tail  may  by  a  fine  duly 
levied  bar  his   iffue  as  fully  as  if  he  had  the  legal 
eftate  :  for  otherwlfe  truftees   by  refufing,  or  by  not 
being  capable  of  executing  their  truft,  might  prevent 
the  tenant  in  tail  from  executing  the  power  given  him 
by  the  law  over  his  eftate,  which  would  be  extremely 
inconvenient,  and  would  tend  to  the  introdudlion  of 
perpetuities. 

Vol.  V,  M  §  29.  A  cejlui 


1^2  Title  XXIV.     Bn:.     CI?,  x.  §  29—32. 

Eifkct  V.  §  29.  A  ccjiii  que  trujl  in  tail  may  not  only  bar  his 

^^'r*''"•      ^     own  iifue  bv  a  fine,  but  alfo   the  perfons  in  remainder 
jAb.Eq.473."  or  reverfion,  unlcfo  they   make   their  claim  within  the 
time  fpecified  by  the  ilatute. 

Copyholds.  §3^'  We  have  feen  that   a  copyholder  cannot  im- 

plead or  be  impleaded  for  his  copyhold  in  the  King*!^ 
Courts,  and  tlicrefore  cannot  levy  a  fine  of  it  in  the 
Court  of  Common  Pleas :  but  notwithftanding  this 
principle,  a  copyhold  eflate  is  confidercd  as  an  intereil 
within  the  flatuic  4  Hen.  7.  and  therefore  may  be 
barred  by  a  fine,  levied  by  the  perfon  who  has  the 
freehold  of  the  land. 

Cy.Cop.f.55.        §  31.  Thus,  if  a  copyholder  be  difleifed,  and  the 

difleifor  levies  a  fine  with  proclamations,  both  the  lord 

of  the  manor  and  the  copyholder  will   be  barred,  if 

they  do  not  make  their  claim  in  due  time.     So  if  a 

Marjraret  copy holder  makes  a  feoffment  in  fee,  and  the  feoffee 

Prodger's  j^^j^g  ^  ^^^  ^^j.}^  proclamations,  and  five  years  pafs 

C'afr,  'h     u 

j^Ucp.  104.    without  any  claim,    the  lord   of  the  manor  will   be 
barred. 

§  32.  There  is  a  cuftom  in  mofl:  manors  that  a 
copyhold  may  be  entaik-d,  but  even  if  a  fine  were  al- 
Tit.  37.  c.  2.  lovvcd  to  be  levied  in  the  court  of  the  manor  whereof 
fuch  copyhold  is  held,  it  will  not  bar  fuch  an  intail, 
bccaufe  it  is  not  levied  purfuant  to  the  flatute 
.  4  Hoi.  7.  unlds  it  is  allowed  by  the  cultom  to  have 
that  effect. 

S  33-  Terms 
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§  3  •^ .  Terms  for  years  may  be  barred  by  a  fine  and   Terms  for 
non-claim,  if  the  lefTees  were  of  ever  might  have  been 
in  pofleflion. 

Q  'lA.,  Thus  where  a  leafe  foi*  years  was  made  of  SafFyn's Cafcr, 
certain  lands,  to  begin  after  the  determmation  of  a  Cro.  Jac.  60. 
leafe  then  fubfifting ;  the  firfl:  term  expired,  the  fe- 
cond  lelTee  negleded  to  enter,  and  the  perfon  in  rever- 
fion  entered,  made  a  feoffment,  and  levied  a  fine  with 
proclamations  of  the  lands.  Five  years  pafled  without 
any  claim  being  made  by  the  fecond  leffce,  and  the 
queflion  was,  whether  he  was  barred  by  the  fine.  It 
was  refolved,  that  although  a  leffee  for  years  had  not 
himfelf  fuch  an  eflate  as  would  enable  him  to  levy  a 
fine,  yet  it  did  not  therefore  follow  that  his  intercfl 
fhould  not  be  barred  by  a  fine  ;  that  a  term  for  years 
was  withiu  the  ftatute  4  Hen.  7.  being  comprehended 
under  the  word  intercji,  and  as  the  objed  of  that  aft 
was  to  prevent  (trifes  and  debates,  it  would  not  have 
that  effed,  if  its  operation  did  not  extend  to  long 
terms  for  years,  which  are  now  fo  common. 


§35.  This  principle  was  carried  fo  far,  that  where    ifcham  v.^ 

1C9. 


a  perfon  who  had  a   long  term  for   years,  afTigned  it    ^^^'J^^l' 


over  to  a  trultee  in  trufl  for  himfelf,  then  purchafed 
the  freehold  and  inheritance  of  the  lands,  and  levied 
a  fine  :  it  was  refolved  that  the  term  was  barred,  the 
alTignee  of  it  having  fuffered  five  years  to  pafs  without 
maldng  any  claim*  Mr.  Juflice  Ventris  has  taken  no-  2  Vert.  325 
tice  of  this  cafe,  and  obferved,  that  the  cognizee  of 
the  fine,  who  was  alfo  the  purchafer  of  the  freehold, 
did  not  know  of  the  term,  or  that  it  was  held  in  rrufl 
M  2  fpf 


i64  i"ttlc  XXXn.     Fine.     Ch.  x.  %  35—37. 

for  him ;  fo  that  if  the    fine   had    not  barred  it,  he 

would  have  been   cheated.     But  that  where  a  term  is 

aiTigned   in   truft  for  the  perfon  who  Is    feifed   of  the 

inheritance,  and  who  is  in  poflelTion,  a  fine  levied  by 

him  will  not  dcflroy  the  term,  becaufe  the  owner  of 

the  inheritance  is,  in  cafes  of  that  kind,  tenant  at  will 

to  his  trullee  ;  and  this  rule   has  ever  fmce  been  ad- 

1  Lev  272.      heredto:  fo  that  it  is    now  a   fettled  principle,  that 

^Id  ^"eo?*'      ^^^""^5  f^^  years,  which  are  kept  on  foot  by  purchafers, 

3  Keb.  564.     £qj.  tj-jg  purpofe  of  protedinor  the  inheritance,  are  not 

Duke  of  Nor-  n  y  -r      d  '1     r  .1 

folk's  Cnfc,       barred   by  a  fine,  otherwife   fines  would   frequently 
3Ch.C:i.  I.     ^^.ggj-en  the  intereft  of  purchafers,  Inflead   of  adding 
to  their  fecurity. 

§  36.  A  term  which  is  veiled  in  truflees  oq  any 
particular  trufl  (except  that  of  proteding  the  inheri- 
tance) may  alio  be  barred  by  a  line  and  non-claim. 

Hanmcr  v.  Thus,  where  A.  had  a  term  for  years  veiled  in  him 

Comb.'67.        for  fccuring  children's  portions,  B.  being  in  pofleffion, 
1  Lha.  Rtp.     levied  a  line,  and  five  years  pafled  without  any  claim 
being  made.     It  was  refolved  by  the  Court  of  King's 
Bench,  that,  admitting  the  term  was  in  trufl,  it  was 
barred  by  the  fine. 

§'37.  If  a  perfon  makes  a  Icafe  for  years,  and  Ilill  con- 
tinues in  pofleiiion,  he  is  confidered  as  tenant  at  will  to 
the  leflee  for  years,  and  if  the  lelfor  being  thus  In  pof- 
felTion,  levies  a  line,  it  will  be  no  bar  to  the  term  for 
years,  becaufe  the  pofleiiion  of  the  tenant  at  will  being 
the  poficITion  of  the  perfon  in  remainder,  his  intercH  is 
not  divcHed  j  and  it  will   be  fhewu  iQ  a  fubfequent 

part 


'•h  33- 
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part  of  this  work,  that  no  eftate  is  barred  by  a  fine,   Ch.  13. 
unlefs  it  be  devefled  out  of  the  real  owner. 

§  38.  Thus,  where  a  perfon  who  was  feifed  in  fee,  Fncnsv. 
for  the  continuance  of  his  eftate  in  his  name  and  fa-  Hard.  40*0. 
inily,  made  a  leafe  for  500  years  in  trufl  that  he  him- 
felf  fliould  receive  the  profits  during  his  life,  and  that 
afterwards  his  brother  fhould  receive  them.  Some 
time  after  the  leiTor  being  in  poficilion  according  to 
the  truft,  covenanted  with  other  truftees  for  the  fame 
confiderations,  to  ftand  feifed  of  thole  lands  to  tlie 
ufe  of  himfelf  for  life,  remainder  to  the  ufe  of  his 
brother,  Effr.  And  that  the  faid  leafe,  and  all  other 
eftates  made  or  to  be  made  by  him,  fliould  be  and 
enure  to  the  fame  ufes,  and  then  levied  a  fine.  A 
queftion  arofe.  whether  the  term  for  500  years  was 
barred  by  the  fine  and  non-claim.  Sir  Maithew  Hals 
obferved,  that  nothing  had  been  done  in  this  cafe 
whereby  the  eftate  of  the  leftee  was  devefted  or  dif- 
placed  ;  for  the  lelTor  continuing  in  pofleffion,  by  per- 
miflion  of  the  lelfees,  as  muft  be  prefumed,  he  was 
only  tenant  at  will  to  the  lefTees,  and  therefore  his  fine 
had  no  operation  :  befides  there  was  a  privity  between 
the  leftbr  and  leftee,  which  prevented  the  fine  from 
operating  as  a  bar  to  the  term.  No  judgment  ap- 
pears to  have  been  given  in  this  cafe  ;  but  in  another    Corbet  v. 

.  ,-11  Stont- ,  Sir  T. 

which  was  exadly  fimilar,  it   was   determined  that  a    Raym.  140. 
fine  was  no  bar  to  a  term  of  this  kind,      ^ 

§  39.  If  a  perfon  who  has  made  a  leafe  to  truftees, 
and  has  ftill  continued  in  pofleftion,  makes  another 
leafe  of  the  fame  lands,  and   levies  a  fine  to  confirm 

M  3  it. 


,66 
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it,  the  firll  leafe  vill  be  devefted   by  the  fecond  ;  fo 
that  it  will  then  be  barred  by  the  fine  and  non-claim. 


Frerman  v. 
Earncs, 
1  Vent.  55. 
I  Lev.  p.  1. 

2:0. 


§  40.  The  Marquis  of  Winchejier  made  a  leafe  for  a 
hundred  years,  in  trufi  to  attend  the  inheritance,  and 
the  leflee  entered.  The  Marquis  afterwards  mjide  a 
leafe  for  fifty-four  years,  and,  to  confirm  it,  levied  a 
fine  with  proclamations.  The  leflee  for  fifty-four 
years  entered  ;  and  the  lefTee  for  a  hundred  years  be- 
ing out  of  poiTefTion,  ailign^d  his  term  to  the  plaintiff. 
The  queflion  was,  whether  the  fine  and  non-claim 
barred  the  term  of  a  hundred  years  ?  It  was  adjudged 
that  the  Marquis,  when  he  entered  after  he  had  made 
the  leafe  for  a  hundred  years,  was  tenant  at  will ;  but 
that  he  had  .devefled  that  term  by  making  the  fubfe- 
quent  leafe  for  fifty-four  years ;  for  it  was  in  the 
power  of  the  Marquis  either  to  devefl  the  term  of  a 
hundred  years  or  not,  and  he  had  made  his  election 
by  levying  the  fine  j  fo  that  the  term  for  a  hundred 
years,  being  thus  devefted  by  the  leafe  for  fifty-four 
years,  was  barred  by  the  fine.  But  in  this  cafe  all  th? 
judges  agreed,  that  terms  for  }  ears,  kept  on  foot  by 
purchafers  to  protect  their  eflates,  fhould  not  be  barred 
by  a  fine  and  non-claim. 


Eftatcshcld  §  4T«    Eftates   held   by   flatutc   merchant,   ftatute 

by  itatuie        ftaple,  and  elegit,  are   comprehended  within  the  fla- 

&c.  tute  4  Hen.  7.  and  may  therefore  be  barred  by  a  fine 

2  Lift.  5  17. 
5  Rep.  124. 


and  non-claim,  provided  the  lands  be  extended. 


Ognellv.  §  42.  Thus,  upon  a  trial  at  bar,  the'^court  delivered 

tf  n^i  Mod'    ^^  '^^   -^^  ^°  ^^^  j^^^'  ^^^^  where  lands  were  adually 
?i7.  extended 


T/V/<?XXXV.     Fine.     C/>.  x-  S  42—45.  I«7 

extended  on  a  wilt  of  elegit,  the  tenant  by  elegit 
might  be  barred  by  a  fine  and  non-claini  ;  and  that  if 
an  inquifition  upon  an  elegit  be  found,  the  party  has 
the  polTeflion  before  entry,  and  may  bring  an  ejed- 
ment,  or  aclion  ,of  trefpafs. 

§  43.  So  in  the  cafe  of  Dcighton  v.  Grenville,  which 
will  be  dated  in  the  next  chapter,  all  the  judges 
agreed,  that  although  the  cognizees  of  flatutes  mer- 
chant did  not  enter,  yet  that  they  had  poifellion  in 
law,  in  confcquence  of  their  extents  and  liberates^ 
which  gave  them  a  right  of  enty,  and  therefore  they 
might  be  barred  by  a  fine. 

§  44.  The  eftate  of  a  devifee  may  be  barred  by  a    Devlfec*. 
fine  and  non-cicum,  if  the  devifee  has  not  entered. 

Thus   where  Jolvi    Mcfcalf  devifed   lands   to  John    Hulm  v. 
Gallant,  an  infant  of  the  age   of  three  years,  in  fee.    q^^^ts^tIzoo. 
The   fon  and  heir  of  John    Metcalf  entered   on  the 
lands,  and  levied  a  fine  of  them.     John   Gallant   the 
infant  died  before  he  attained  his  full   age,  leaving  a 
filler,   who  was   then  married.     The  court  were  of 
opinion  that  the  fifter  mud  make  her  claim  within  five 
years  after  the  death  of  her   hnfband,  otherwife  the 
fine  would  bar  her. 

§  45.  Ejfecutors  to  whom  lands  are  devifed  for  Executors  tt> 
payment  of  debts,  may  alfo  be  barred  by  a  fine  levied  ^^e  given  for 
of  the  lands  thus  devifed,  if  they  do  not  make  their   ^^yi^ent  of 

'  •'  Debts. 

cUini  in  due  time,  5  Rep.  124  a. 
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A  Title  of  5  46*  A  t^t^s  of  entry  for  a  condition  broken,  may 

Condition  tie  barred  by  a  fine  levied  by  the  grantee  or  devifee  of 

broken.  jj^^  conditional  eflate. 


]Mayorof  §  47.  Thus,  where  lands  were  devifed  to  truftees 

Alsfoid.c'ro.    ^^'^  their  heirs,  upon  condition  that  they  fhould  pay  a 

Car.  575.         certain  fum  of  money  every  year  for  the  fupport  of  a 
J  W.  Jones,  ^  .-    ^  I  sr 

452.  J  fchool-mafter,  ts'c,  and,  on  non-performance  of  the 

trufls,  the  lands  were  devifed  over  to  other  perfons. 
The  truftees  neglecled  to  perform  the  trulls,  and 
levied  a  fine  of  the  lands.  It  was  determined  that  the 
fine  was  a  good  bar  10  the  perfons  who  had  a  title  to 
enter  on  breach  of  the  condition. 


SKep. Tou.  §  48.  A  title  of  entry  for  a  condition  broken  may 

'  ^^'  alfo  be  barred  by  a  fine  levied   by  the  grantor  of  the 

conditional  eflate :  as  if  a  perfon  makes  a   feoffment 

on  condition,  and  before  the  condition  is  broken,  the 

feofibr  levies  a  fine  of  the  fame  lands,  either  to  the 

feoffee  or  to   any  other  perfon,  the  condition  will  be 

thereby  difcharged   for   ever.     But   if  the   fine  was 

levied  for  the  purpofe  of  corroborating  the  conveyance 

by  which  the  condition  was  created,  it  will  not  deflroy 

Cromwell's       the  condition  ;  for  in  that  cafe  the  fine  and  convey- 

Cafe 

X  Ke'p.  69.       ^^cc  ^'^'^  ^^  conflrued  together,  and  will  operate  as 

one  affuranee. 

5  49.  It  feems  that  a  right  or  title  of  entry  on  any 
other  account  may  alfo  be  barred  by  a  fine. 

Thoiftafin  V.  §  5  ^-  Thus,  where  Humphrey  Mackivorth  was  feifed 

Mackworih,  Yimi  and  his  heirs,  provided  that  if  100/.  was  not 

paid 
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paid  witliin  three  months  after  the  birth  of  a  child,  the 
tuillees  lliould  enter.  The  money  was  not  paid  ;  fo 
that  the  eftate  of  Humphrey  being  with  a  quoiifquCy 
ceafed,  but  the  truflees  did  not  enter.  Humphrey  con- 
veyed away  the  lands  by  leafe  and  releafe,  and  levied 
a  fme ;  after  which  five  years  pafled.  Lord  Chief 
Judice  Bridgeman  delivered  the  opinion  of  the 
court,  that  the  entry  of  the  truftecs  was  barred  by  the 
fine. 

§  51.   A  power   appendant,  or  in  grofs,  may  be   APowerajv 

1      •    1       r    1        1       1  I'll        pendant,  or  ia 

barred  by  a  fine  levied  of  the  lands  to  which  the  gmfs. 
power  relates,  by  the  perfon  to  whom  fuch  power  is  ^  ^'  ^iJ^^' 
referved ;  becaufe  by  the  fine,  the  perfon  acknow- 
ledges all  his  right  and  intereft  in  the  lands  to  be 
vefted  in  another ;  and  therefore  it  would  be  repug- 
nant to  that  acknowledgment  that  he  fhould  ever 
afterwards  claim  any  power  over  thofe  lands.  Befides 
a  power  appendant  or  in  grofs,  being  part  of  the  old 
dominion,  is  confidered  as  an  interelt  which  may  be 
releafed. 

Chr'i/iopher  Dtgges  being  feifed  in  fee,  covenanted  to  DIgges'sC ''  . 
(land  feifed  to  the  ufe  of  himfelf  for  life,  remainder  ^  ^^'  *'' *^^' 
over,  referving  to  himfelf  a  power  of  revocation,  by 
deed  indented  and  inrolled.  Chrijlopher  Digges  re- 
voked the  ufes,  but,  before  the  deed  of  revocation 
was  inrolled,  he  levied  a  fine.  It  was  refolved  that  the 
fine  being  levied  before  the  inrollment  of  the  deed  of 
revocation,  until  which  time  the  revocation  is  impcr- 
fed,  had  deftroyed  the  power^ 

\  .    ^  5  52*  A  power 
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I  Ir.fl.  215  .7.        §  52.  A  power  of  revocation  may  alfo  be  deftroycd 
Shcp.  r.^oj.    .^  p^j.j.^  ^y  levying  a  fine  of  part  of  the  land,  and  yet 
the  power  will  continue  good  as  to  the  rclidue. 

§  53,  If  ?.  perfon  who  has  a  power  appendant,  or 
in  grofs,  levies  a  fine  of  the  lands  to  which  the  power 
relates,  and  afterwards  by  deed  declares  that  fu  ch  fine 
Ihall  enure  as  an  execution  of  his  power,  the  fine  and 
declaration  of  ufcs  will  in  that  cafe  be  confidered  as 
one  affurance,  and  will  not  deflroy  the  power, 

rr     •  Sir  J.  Williams  beincr  feifed  in  fee,  made  a  voluntary 

xlerringv.  '-' 

Brown,  fettlement  to  the  ufe  of  himfelf  for  life,  remainder  to 

2    Show.  iSs.  .  r  •  !_• 

1  Vent.  368.  his  brother  Sir  M.  Williams  m  tail,  refervnig  to  hmi- 
Comb  M  ^^*^  ^  power  of  revocation.  Some  time  afterwards.  Sir 
Skin.  184.  j^  Williams  levied  a  fine,  and  by  a  deed  made  between 
him,  his  brother  Sir  M.  Williams  and  others,  bearing 
date  a  month  after  the  fine  was  levied,  reciting  the 
nne,  it  was  declared,  that  at  the  time  of  levying  the 
faid  fme,  the  agreement  of  all  the  parties  to  the  deed 
was,  that  it  Ihould  enure  to  the  ufe  of  Sir  J.  Williams 
and  his  heirs.  It  was  objeftcd  that  Sir  J.  Williams  by 
levying  this  fine,  without  any  precedent  declaration  ot 
the  ufes  to  which  it  fliould  enure,  had  deflroyed  his 
power  of  revocation,  and  forfeited  his  eilate  for  life  ; 
for  the  deed  being  fubfequent  to  the  fme,  was  ineffec- 
tual, becaufe  there  was  an  intermediate  time  between 
the  levying  of  the  fine  and  the  execution  of  the  deed, 
in  which  the  foi  fciturc  attached,  and  the  power  was 
deflroyed  ;  fo  that  no  fubfequent  aft  could  purge  the 
forfeiture  which  once  attached,  nor  revive  the  power 
which  was  deflroyed  ;  for  thefe  reafons,  and  upon  the 

authority 
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authority  of  Diggcs\  cafe,  it  was  adjudged  in  the 
Court  of  KIng*s  Bench,  that  Sir  /.  WtlUams  had,  by 
levying  the  fine,  deftroyed  his  power  of  revocation, 
and  therefore  that  the  fubfequent  declaration  of  ufes 
was  void. 

On  a  writ  of  error  to  the  Exchequer  Chamber,  this 
judgment  was  reverfed  by  the  opinion  of  fix  Judges 
againft  two  ;  it  being  determined  that  the  fine  and 
declaration  of  ufes  were  to  be  confidcred  as  one  and 
the  fame  conveyance,  and  operated  as  an  execution, 
and  not  as  an  extinguifliment  of  the  power.  It  was 
agreed  that  a  fine  alone,  without  a  deed  to  declare  the 
ufes  of  it,  would  have  extinguiflied  the  power,  but 
that  it  was  otherwife  where  there  was  a  deed  declaring 
what  the  intention  of  the  parties  was  when  the  fine 
was  levied ;  and  although  the  date  of  the  deed  was 
fubfequent  to  that  of  the  fine,  (for  no  other  reafon, 
perhaps,  but  becaufe  the  fine  was  levied  in  the  vaca« 
tion,  and  was  dated  as  of  the  preceding  term),  dill  it 
was  poiTible  that  the  deed  was  executed  at  the  time 
the  fine  was  acknowledged ;  fo  that  it  would  be  un- 
reafonable  to  make  a  forfeiture  or  extinguifliment  of 
a  right  merely  by  relation,  which  is  but  a  fiction  of 
law. 

This  do£lrine  has  been  confirmed  by  the  Court  of 
King*s  Bench,  in  the   cafe  of  Doc,  on  the  demife  of 

Odiarnc  v.  Whitehead,  which  will  be  flated  in  a  fubfe-    Doughs  45. 

S.  P 
quent  chapter  :  fo  that  now  whenever  a  fine  is  levied, 

and  a  declaration  of  the  ufes  of  it  is  afterwards  exe- 
cuted, the  fine  and  declaration  of  ufes  will  be   confi- 

tiered  as  orie  alTurance, 

§  54,  A  power 
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But  not  a  §  54*  A  power  collateral  to  the  land,  which  is  not 

Power  colla-     joined  with  an  intereft,  cannot  be  deflroyed  by  a  fine, 

teral  to  the         •'  ,  p  i  r     i  • 

Lands.  levied  by  the  perfon  to  whom   luch   a  power  is   re- 

I  Inlt.  237  a.    fg^Yed  ;  becaufe  it  is    confidered  but  as  a  bare  and 

naked  authority,  which  cannot  be  releafed  or  dcvcfted. 

I  Rep.  17^.  Thus,  it  is  faid  by  Lord  Chief  Jufliice  Popham^  in 
Dizges's  cafe,  that  if  a  feoffment  was  made  to  A,  in 
fee  to  divers  ufes,  with  a  provifo  that  it  fliould  be 
lawful  for  B.  to  revoke  thofe  ufes ;  B.  could  not  in 
that  cafe  revoke  his  power,  nor  extinguifh  or  deftroy 
it  by  a  fine,  becaufe  it  was  a  collateral  p  ower ;  for  the 
land  did  not  move  from  him,  nor  would  the  party 
have  been  in  by  him,  if  he  had  executed  the  power. 

^  S5'  ^^  follows  from  the  fame  principles  that  a 
collateral  power  cannot  be  barred  by  the  fine  of  a 
llranger. 

Willis  V.  Thus  where  a  perfon  by  a  provifo  in  his  marriage- 

I'Ttk^'-A.  fettlement,  gave  his  wife  a  power  to  difpofc  of  100  /. 
to  fuch  pcrfons  as  (lie  fliould  appoint,  to  be  paid 
within  one  year  after  his  dcceafe  ;  and  in  default  of 
payment,  one  Jobn  Moreton  was  empowered  to  make 
a  leafe  of  certain  lands  to  raife  that  fum  ;  the  wife,  in 
a  year  after  the  death  of  her  hulband,  made  an  ap- 
pointment of  the  1 00  A  but  it  was  not  paid  ;  the  heir 
of  the  hulband  levied  a  fine  of  the  land,  and  five 
years  paffed,  and  afterwards  the  appointees  of  the 
ICO  /.  brought  their  bill  to  be  paid  that  fum. 


Lord 
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Lord  Hardzvicke  obferved,  that  though  by  the  feve- 
ral  flatutes  relating  to  fines,  all  right,  claim,  and 
interefl,  which  ftrangers  had,  were  barred  by  a  fine, 
yet  that  fuch  a  flranger  as  JoJm  MoretoUj  who  had  no 
intereft,  but  only  a  bare  naked  power,  and  who  could 
not  have  made  an  entry,  was  not  affected  by  it. 

§  56.  A  fine  and  non-claim  is  a  good  bar  to  a  writ    Writ  of  Error. 

-  .  -  CI.  J       (T  •       ^1-       Bartliolomew 

of  error,  m  confequence  or  the  word  actions  m   the    v.  Belfield, 
fecond  faving  of  the  flat.  4  Hetu  7.  and  a  fine  is  alfo    Cro.Jac.332. 
a  good  bar  to  a  writ  of  error  to  reverfe  a  common 
recovery. 
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Of  the  different  Savings  in  the  Statute  4  Hen.  7.  and  the 
Exceptions  in  favour  of  Infancy,  Coverture,  ^c.j 

J  I.   Of  the  Fhj\  Saving.  I   (^29.   Of  the  Exceptions  in  favour 

3.   Of  the  Second  Sa-vhig.  of  It  fancy,  is'c. 

17.  Of  Perfons    having   different  40.   Cafe  rf  Perfons  dying  under 

Rights.  their  Dif abilities . 


Seclion  i. 


Of  the  F'  ft     T^HE  great  Inconveniencies  which  arofe  from  the 
Saving.  (latute  of  non-claim,  were  removed  by  the  fta- 

tute  4  Hen.  7.,  and  a  proper  medium  was  eflablifhed 
between  the  unbounded  latitude  given  by  the  former 
of  thofe  ftatutes,  and  the  rigour  of  the  common  law  ; 
for  the  doiSlrine  of  non-claim  was  reflorcd,  but  the  time 
allowed  for  maldng  the  claim  was  extended  from  one 
to  five  years. 

A  Hen.  7.  The  words  of  this  claufe,  which  is  called  the  firft 

L  24. 1.3.  faving,  are,  "  and  faving  to  every  pcrfon  and  perfons, 
"  and  to  their  heirs,  other  than  the  parties  to  the  faid 
*'  fme,  fuch  right,  title,  claim,  and  intereft,  as  they 
*'  have  to  or  in  the  faid  lands,  tenements,  or  heredita- 
**  ments,  at  the  time  of  fuch  fme  engroffed,  fo  that 
*'  they  purfue  their  title,  claim,  or  ijitereft,  by  way  of 

"  a<^ion 
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•*  adion  or  lawful  entry  within  five  years  next  after  the 
*'  fame  proclamations  had  and  made." 

§  2.  In  confequence  of  this  claufe,  it  follows,  that    SV.cp.Tcu. 
all  thofe  who  have  any  prefent  right  or  claim  to  lands 
whereof  a  fine  is  levied,  are  allowed  five  years,  to  be 
counted  from  the  day  on  which  the  laft  proclamation 
was  made  to  make  their  claim,  and  although  there  be    ^  VvMf.  P.ep. 
no  tranfmutation  of  pofleffion,  and  the  cognizor  be  in 
of  the  old  ufe,  yet,  after  five  years,  it  will  operate  as 
a  bar  to  all  claims  whatever.     If,  therefore,  a  tenant  in 
tail  is  dilfeifed,  and  the  difTeifor  levies  a  fine  with  pro- 
clamations, the  tenant  in  tail   having  a  prefent  right, 
may  defeat  the  fine  at  any  time  within  five  years  after 
the  laft  proclamation  has  been  made.     But  if  he  neg- 
lecls  to  make  his  claim  within  that  time,  he  will  be 
for  ever  barred  by  the  fine ;  and  if  the  tenant  in  tail 
dies  before  the  five  years  are  expired,  his  ifllie  will  not 
be  allowed  a  new  period  of  five  years  to  make  his  claim, 
but  only  fo  much  of  the  five  years  as  was  not  pafied    Sliep.  T.  30. 
in  the  life-time  of  his  anceftor.     With  refpecl  to  the 
mode  of  avoiding   a  fine  within  the  term  prefcribed 
by  the  flatute,  it  will  be  pointed  out  in  a  fubfequent 
chapter.  Ch.  14. 

§  3.  By  the  common  law,  perfons  in  remainder  and  Of  the  Se- 
reverfion  were  frequently  barred  by  the  neglccl  of  the 
particular  tenant  to  make  a  claim  within  a  year  and  a 
day  after  the  fine  was  levied  5  and  this  is  commonly 
affigned  as  the  only  reafon  for  making  the  ftatute  of 
non-claim  ;  but  cafes  of  this  kind  are  particularly  pro- 
vided for  by  the  following  claufe  in  the  ftatute  4  Hen.  7. 
2  which 
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^Hcn.-r.         which  is  ufually  called  the  feeond  faving  :  "  And  alfo 

c.  24.  f.  4.        cc  faving  to  all  other  perfons  fuch  action,  right,  title,- 

**  claim,  and  interefl  in  or  to  the  faid  lands,  tenements, 

"  or  other  hereditaments  as  fhall  firfl  grow,  remain, 

"  or  deicend,  or  come  to  them,  after  the  faid  fme  cn^ 

"  grolfed  and  proclamations  made,  by  force  of  any 

"  gift  in  tail,  or  by  any  other  caufe  or  matter  had  and 

*'  made  before  the  faid  fine  levied,  fo  that  they  take 

"  their  action,  or  purfue  their  faid  right  and  title  ac- 

*'  cording  to  law,  within  five  years  next  after  fuch 

"  action,  right,  claim,  title,  or  intered  to   them  ac- 

*'  crued,  defcended,  fallen,  or  come." 

§  4.  In  confequence  of  this  claufe,  all  thofc  to  whom 
a  right  firfl  -accrues,  at  any  tinic  after  a  fine  has  beeii 
levied,  are  allowed  five  years,  to  be  computed  from 
the  day  on  which  their  right  firfl  accrued  to  make  their 
claim. 

3  Rep.  87  a.  §  5.  Thus,  if  a  tenant  In  tail  makes  a  feoffment, 
Plowd.  ^74  ^^^  ^^  feoffee  levies  a  fine,  the  iffue  in  tail  is  within 
the  feeond  faving,  and  fhall  have  five  years  from  the 
death  of  his  father  to  make  his  claim  and  avoid  the  fine ; 
becaufe  he  is  the  firfl  to  whom  a  right  accrued  and  de- 
fcended after  the  fine  was  levied,  for  his  father  could 
not  enter  againfl  his  own  fcofl'ment. 

Penyfton  t,  S  ^-  ^^  the  fame  manner,  if  a  tenant  in  tail  bargains 

Cro^  Eb'z         ^^^  ^^^"^  ^^^  eflate  tail  to  a  flranger  in  fee,  who  levies 

^^*  a  fine  of  it  v.ith  proclamations,  the  iffue  in  tail  is  within 

the  feeond  faving,  becaufe  the  right  firfl  accrued  to 

him. 
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him,  as  his  father  could  not  enter  againfl  his  own  bar* 
gain  and  fale. 

S  7.  No  perfon,  however,  is  within  the  fecond  fav^ 
ing,  but  he  to  whom  the  right  of  avoiding  the  fine  firft 
accrued  ;  fo  that  thofe  who  claim  under  the  perfon  to 
whom  fuch  right  accrued,  arc  only  allowed  fo  much  of 
the  five  years  as  have  not  elapfed  in  the  life-time  of 
their  anceflor. 

§  8.  Thus,  it  is  laid  down  by  Dyer  and  Cafline^  Plowd.  374; 
that  if  a  tenant  in  tail  be  diifjifed,  and  the  diifeifor  Cro!  Eliz.  ' 
levies  a  fine,  the  right  of  reverfmg  the  fine  firft  accrues  ^^^^ 
to,  and  attaches  in  the  tenant  in  tail  himfelf,  fo  that, 
if  he  lets  five  years  pafs  without  impeaching  the  fine$ 
and  then  dies,  his  ilTue  will  be  for  ever  barred,  for 
they  are  not  within  the  fecond  faving,  bccaufe  the  right 
firft  accrued  to  their  anccftor,  and  not  to  them.  The 
Juftices,  Southcote  and  We/ion^  diffented  from  this  opi- 
nion ;  and  contended,  that  every  ifTue  in  tail  Ihould 
have  five  years,  as  a  new  right  came  to  every  one  of 
them  per  formam  donl ;  v/hich  right,  as  they  took  it, 
the  makers  of  the  aft  intended  to  preferve,  and  to  this 
purpofe  the  words,  by  force  of  any  gift  in  tail,  were 
put  in  the  fecond  faving.  But  this  opinion  was  utterly 
difallowed  by  the  faid  Chief  Juftices,  who  faid  that  the 
worA  frji^  which  ought  to  be  added  to  the  word  defcend^ 
and  then  it  would  be,  Jhalljirjl  defcend,  will  not  fuifcr 
every  defccnt  to  have  five  years. 

9.  If  a  tenant  in  tail,  either  of  a  legal  or  a  truft  eftate,    piowa.  374, 
levies  a  fine,  and  five  years  pafs,  and  afterwards  the   ^'-^^^7™' 
Vol.  V.  N  tenant 
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tenant  in  tail  dies  without  iffue,  the  perfons  in  remain- 
der or  reverfion  are  within  the  fecond  faving,  and  have 
therefore  five  years  to  make  their  claim,  from  the  death 
of  the  tenant  in  tail  without  iffuc,  becaufe  their  right 
did  not  accrue  until  the  determination  of  the  eftate  tail. 

Shep.  T.  ""•  S  lo-  If  a  tenant  in  tail  difcontinues  his  eftate,  re- 
ferving  a  rent,  and  dies,  and  the  iffue  in  tail  accepts 
of  rent  from  the  difcontinuee,  who  afterwards  levies  a 
fine  with  proclamations,  the  acceptance  of  the  rent  by 
the  iflue  in  tail  bars  him  from  claiming  the  eftate  tail ; 
but,  upon  the  death  of  the  iflfue  in  tail,  his  iifue  will 
have  five  years  to  avoid  the  fine,  in  confequence  of  the 
fecond  faving,  becaufe  he  was  the  firft  perfon  to  whom 
the  right  of  reverfmg  the  fme  accrued. 

Ar\xt  ch.  c.  §  1 1-  ^^  confequence  of  the  ftatute  32  Hen.  8.  c.  28. 

f-  38.  which  has  been  ftated  in  a  former  chapter,  a  fine  levied 

by  a  hufband  alone,  of  any  lands  which  are  the  free- 
hold and  inheritance  of  the  wife,  fhall  not  make  any  dif- 
continuance,  or  be  prejudicial  to  the  wife  or  her  heirs, 
but  fhe  or  they  may  enter  on  the  lands  and  defeat  fuch 
t  Rep.  72  /^.     a  fine.     Although  the  words  of  this  act  are  very  gene- 
Dyer72«.       j.^|        .    j^  ^^^  hufband  levies  a  fme  with  proclama- 
tions,  and  five  years  pafs  after  his  death,  without  any 
entry  or  claim  by  the  wife,  fhe  will  not  only  be  barred 
of  her  entry,  but  alfo  of  her  right ;  for  the  obje£l  of 
the  ftatute  was  only  to  provide  againft  the  difcontinu- 
ance,  which  was  a  grievance  peculiar  to  married  wo- 
men, but  not  to  invalidate  fines  duly  levied,  as  to  married 
women,  they  having  a  remedy  in  common  with  others  by 
entry  or  claim  to  avoid  the  fme.     Befides,  though  the 

words 
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words  of  the  flatute  are  general,  "  that  fuch  a  fine 
"  fhall  not  be  prejudicial  to  the  wife  or  her  heirs,"  yet 
the  following  words,  'uiz.  "  but  that  flie  may  lawfully 
"  enter  according  to  her  right  and  title  therein,  are 
*'  explanatory,  and  allow  her  an  entry  only  in  fuch 
*'  cafes  where  ftie  had  a  right  before  the  ftatute." 

§  12.  If  a  married  man  levies  a  fine  of  his  own  in- 
heritance, and  five  years  pafs,  his  wife  is  not  thereby 
barred  of  her  dower,  but  is  within  the  fecond  faving 
of  the  ftatute,  and  will  be  allowed  five  years  from  the 
death  of  her  hulband  to  make  her  claim,  becaufe  her 
title  to  dower  did  not  accrue  until  that  period.     Flow-   Plow.  373  «. 
den  was  of  opinion,  that,  in  a  cafe  of  this  kind,  the 
wife  was  not   bound  to  make  her  claim  within  five 
years  after  the  death  of  her  hulband,  but  might  claim 
her  dower  at  any   indefinite    period  of  time ;    Lord    2  Rep.  93  a. 
Coke  fays  the  contrary  was   exprefsly  determined  in    vVrT^'ht"^  ^* 
AHeti.S.,  and  that  determination  has  ever  fince  been    ^y^'^22^a. 

9  Vin.  Ab. 

held  to  be  good  law.  245. 

§  13.  If  the  wife's  title  to  dower  does  not  accrue  at 
the  death  of  her  hufband,  but  commences  at  a  fubfe- 
quent  period,  fhe  will  be  allowed  five  years  from  the 
time  when  it  accrued. 

§  14.  A  married  man  le\ied  a  fine  with  proclama-    Menvill's 
tions,  and  was  afterwards  indicted  and  outlawed  for    ^"^^' 

I  ^  Reo.  19. 

high  treafon.     Some  years  after  his  death,  his  heirs  re-    2  Hawk.  P.  C. 
verfed  the  outlawry  by  writ  of  error,  and  then  the  wife    ^  '^■^'  '^^' 
claimed  her  dower.     It  was  refolved,  that  although 
more  than  five  years  had  elapfed  fince  the  death  of  the 

N  2  hulbandy 
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hufband,  yet  the  fine  was  no  bar  to  her,  becaufe,  a« 
long  as  the  attainder  for  treafon  ftood  in  force,  flie 
could  not  claim  her  dower ;  but  as  foon  as  the  out- 
lawry was  revcrfed,  a  title  to  dower  firfl  accrued  to 
her,  and  therefore  flie  was  within  the  fecond  faving^ 
and  had  five  years  from  the  reverfal  of  the  outlawry  t© 
purfue  her  right. 

§  15.  If  there  be  no  perfon  who  has  a  right  to  make 
a  claim,  at  the  time  when  a  fine  is  levied,  and,  after- 
wards, fome  perfon  does  acquire  fuch  a  right,  he  will 
be  allowed  five  years  from  the  time  when  he  acquired 
the  right  of  avoiding  the  fine  to  make  his  claim. 

Stanford's  §  i^*  1  hus,  where  a  perfon  who  was  entitled  to  a 

C  1  ^-'e  ^^^^  ^or  years  in  reverfion  expectant  on  another  term  for 
years  died  ;  the  firfl  term  expired,  the  IcfTors  entered 
and  levied  a  fine  with  proclamations.  Five  years  paf- 
fed  before  adminiftration  was  granted  of  the  effedls  of 
the  perfon  who  had  the  reverfionary  term.  It  was  re- 
folved,  that  the  adminiflrator  was  within  the  fecond 
faving  of  the  flatute,  and  fhould  have  five  years  to  pur- 
fue his  right  from  the  time  adminiftration  was  granted, 
becaufe,  until  then,  there  was  no  perfon  who  could 
claim. 

Of  Pcrfons  §  1 7.  Strangers  to  fines,  having  feveral  diftinft  rights, 

^Tci'itVi^liti.   by  feveral  titles,  accruing  at  different  times,  fhall  have 

Sitp.  1.34.     feveral  periods  of  five  years  allowed  them  to  avoid  a 

fine  ;  that  is,  five  years  after  the  accruing  of  each  title  ; 

fo  that,  if  a  right  accrues  to  a  ftranger  when  a  fine  is 

lericd,  which  he  neglccls  to  purfue  within  the  limited 

timcj 
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iime,  and  another  right  accrues  to  the  fame  ftranger  at 
any  time  after,  he  is  then  comprehended  within  the 
fecond  faving  of  the  ftatute,  as  to  the  new  right,  upon 
the  principle  that,  quando  duo  jura  in  una  perfona  con- 
currunt  <zqiium  cfi  ac  ft  effent  in  di-verfis.     This  conflruc-    9,'^cp.  105 1. 

■'  .  f.     .        Flowd.  372. 

tion  is  certainly  not  confident  with  the  letter  of  the 
ftatute,  for,  in  confcquence  of  the  words  "  other  per- 
**  fons,"  it  appears  clearly  to  have  been  the  intention 
of  the  ftatute,  that  no  perfon  who  was  comprehended 
in  the  firft  faving,  ftiould  take  advantage  of  the  fecond  ; 
and,  in  the  cafe  of  Stowell  v.  Zouch^  Dyer  contended 
that  this  was  the  true  conftruclion  of  the  ftatute  ;  but.  Cm.  Ella, 
however,  the  law  has  always  been  held  to  be  other- 
wife. 

^  18.  Tenant  for  life  levied  a  fine  to  a  ftranger,  and    l^'i""^-  v. 
the  perfon  in  reverfion  neglected  to   enter  within  five    Cro.  Eliz. 
years  after  the  fine  was  levied;  afterwards,  the  tenant    ^^^^p.  78^. 
for  life  died.     It  was  determined,  that  the  reverfioner 
ftiould  have  another  period  of  five  years  from  the  death 
of  the  tenant  for  life,  to  make  his  claim,  for,  in  this 
cafe,  two  diftincl  rights  accrued  to  him  ;  the  firft,  upon 
the  forfeiture,  which  the  tenant  for  Hfe  committed  by 
levying  the  fine,  and  the  fecond,  upon  the  death  of  the 
tenant  for  life. 

§  19.  It  is  laid  down  by  Lord  Coke,  that  if  a  lefTee  9  Rep.  105*. 
for  years  is  oufted,  and  the  perfon  in  reverfion  difteifed, 
and  the  difleifor  levies  a  fine  with  proclamations,  both 
the  lefTor  and  leffee  are  barred,  if  they  do  not  make 
their  claim  within  five  years  after  the  fine  has  been 
levied,  and  the  leflbr  will  not  be  allowed  another  perio  \ 
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of  five  years  after  the  expiration  of  the  term,  to  make 
his  claim ;  becaufe  the  leflor  might  have  brought  an 
afTize  or  other  real  action,  immediately  after  the  fine 
was  levied  j  and,  being  thus  comprehended  within  the 
firfl  faving,  he  cannot  take  advantage  of  the  fecond. 
This  dodrine  has,  however,  been  fince  contradifted, 
zrA  is  not  now  held  to  be  law. 

Fermor's  A  lefTec  for  2 1  years,  who  was  feifed  in  fee  of  other 

^_"e,  3  '^'•Pv  \2iiC\s  m  the  fame  manor,  made  a  leafe  for  life  of  all 
2  And.  176.  tj^e  lands,  and  levied  a  fine  with  proclamations  of  as 
many  meffuages,  ^c,  as  comprehended  not  only  the 
lands  whereof  he  was  feifed  in  fee,  but  alio  the  lands 
which  he  held  for  years  ;  the  leifee  continued  in  pof- 
feilion,  and  paid  his  rent.  Upon  the  expiration  of  the 
term,  the  leflee  claimed  the  inheritance  of  the  land 
which  he  had  held  by  leafe,  and  would  have  barred 
the  leflor,  by  means  of  the  fine  and  non-claim,  but  it 
was  determined  by  all  the  judges,  that  the  leflor  fliould 
have  a  new  period  of  five  years  from  the  expiration  of 
the  term,  to  make  his  claim  and  avoid  the  fine. 

2  Vent.  334.  §  20.  This  determination  is  faid,  by  Lord  Coke,  to 
have  been  founded  on  the  circumllances  of  fraud  which 
appeared  in  the  cafe,  the  principal  of  which  was,  that 
the  leflee  continued  in  pofl'efllon  after  he  had  levied  the 
fine  and  regularly  paid  his  rent,  fo  that  the  leflxDr  could 
have  no  notice  that  a  fine  had  been  levied  of  his  lands. 

2  Vent.  242  But,  in  other  books,  the  judgment  is  faid  not  to  have 
been  founded  on  the  fraud  which  appeared  in  the  cafe, 
but  upon  the  confl:ruction  of  the  ftatute  ;  and  the  doc- 
trine, that  where  a  lefiTee  for  years  makes  a  feoffment, 

and 
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and  then  levies  a  fine,  the  leiTor  need  not  make  his 
claim  within  five  years  after  the  fine  has  been  levied, 
but  is  allowed  another  period  of  five  years  from  the  de- 
termination of  the  term,  was  finally  edablifhcd  in  the 
following  cafe. 

S  21.  A  lefTee  for  years  made  a  feoiFment,  and  then    WhaUy  v. 
■levied  a  fine ;  five  years  paiTed,  and  the  queftion  was,    ^  VeTr 
whether  the  lefTor  was  barred  by  his  non-claim  during    T-  ^aym. 
the  five  years  which  elapfed  immediately  after  the  fine    i  Atk.571. 
was  levied,  or  fhould  be  comprehended  within  the  fe-        ^' 
cond  faving  of  the  flatute  4  Hen.  7.   and  be  allowed 
another  period  of  five  years  from  the  expiration  of  the 
term.     The  court  refolved,  that  the  lelfor  fliould  have 
five  years  from  the  expiration  of  the  term  to  avoid  the 
fine,  in  the  fame  mr.nner  as  if  a  leffee  for  life  had  levied 
a  fine  ;  the  cafes  being  exadtly  fimilar, 

§  22.  No  perfon  who  is  within  the  firfl  faving  of 
the  flatute  4  Hon.  7.  can  be  comprehended  within  the 
fecond  faving,  unlefs  the  fecond  right  which  accrues  to 
him  is  different  from  the  firfl ;  for,  if  it  is  only  the 
fame  right  which  accrues  a  fecond  time,  the  non-claim 
for  five  years  after  the  right  firfl  accrued,  will  be  a 
good  bar. 

§  23.  A  tenant  in  tail  made  a  leafe  for  three  lives,    Salvin  v. 
which  was   not  warranted  by   the  flatute   32  H^/v.  8.    Cro.Car.  156. 

c.  28.     He  then  levied  a  fine,  and  died  without  iffue.    ^"^-J^i'^s 

211. 

Five  years  paifed  without  any  claim,  but  on  the  expira- 
tion of  the  leafe,  the  perfon  in  remainder  entered. 
The  court  refolved,  that  he  was  barred  by  his  non- 

N  4  claim 
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claim  during  the  five  years  which  elapfed  immediately 
after  the  fine  was  levied,  and  fhould  not  have  a  new 
period  of  five  years  after  the  death  of  the  lefTce,  be- 
caufe  he  had  no  other  title  after  his  death  than  he  had 
before,  for  his  title  arofe  upon  the  death  of  the  tenant 
in  tail  without  ifluc,  when  he  might  have  brought  his 
formedon. 

§  24.  If  lands  are  extended  on  two  flatutcs,  and  the 
perfon  who  is  feifed  of  the  land  levies  a  fine,  it  divefls 
the  eftates  of  the  cognizees  of  fuch  liatutes,  and  the 
cognizee  of  the  firft  flatute  mufl  make  his  claim  within 
five  years  after  the  fine  has  been  levied,  otherwife  he  will 
be  for  ever  barred.  But,  with  refpcd  to  the  cognizee  of 
the  fecond  flatute,  he  need  not  make  his  claim  until  fatis- 
faclion  has  been  entered  upon  recwd  on  the  firft  fla- 
tute,  bccaufe  that  is  the  oiily  proper  determination  of 
an  extent ;  fo  that  he  v.ill  have  five  years  allowed  him 
from  that  time  to  avoid  the  fine,  by  the  fecond  faving 
in  the  flatute  .].  Hen.  7.,  bccaufe,  until  then,  his  right 
did  not  accrue, 

Dtighton  V.  §25.  Thomas  Lewis  being  feifed  in  fee  of  the   pre- 

"'vTnt  ^U  mifts  in  queflion,  acknowledged  a  flatute  for  1,200/. 
J  Shovv.  ^6.  to  JVilliam  Knight ;  he  afterwards  acknowledged  an- 
other flatute  for  1000/.  to  R.cbard  Gerrard,  and  an- 
other for  50C0  /.  to  Sir  James  Elwes  and  Richard  Bur- 
rows  ;  execution  was  fued  out  on  all  thefe  flatutes,  and 
the  lands  were  extended.  Thomas  Lewis,  being  in 
adtual  pofTefTion,  fold  ths  lands  for  4000/.  io  John 
Lewis,  and  levied  a  fine  of  them  with  proclamations. 
y^/6«  X^ztvV  deviled  the  lands  10  his  hxQi\\QX  Edward 

LewiSf 
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Lewis,  and  the  heirs  male  of  his  body,  and,  for  want 
of  fuch  iiTuc,  to  his  own  two  daughters.     John  Lewis 
died,  and   Edzuard  Le^vis  being  in  a£lual  poflefTion, 
levied  a  fine  with  proclamations,  to  the  ufe  of  himfclf 
and  his  heirs,  and  died  without  ilfue,  whereby  the  lands 
defcended  to  the  two  daughters  of  yohn  Leivis,  who 
entered,  and  having  married  the  Earls  of  Hufitiiigdon 
and  ScarfJale,  they  alfo  entered,  and  were  feifed  in 
right  of  their  wives.     Adminiflration  to  Burrows,   the 
furviving  ccgnizee  of  the  lafl:  ilatute,  was  committed  to 
jinn,  wife  of  the  defendant  Gremnlle,  as  to  that  ftatute 
and  the  extent  thereon  ;  and  Grenville  and  his  wrfe, 
who  was  alfo  adminiflratrix  to  Gerrard  the  cognizee  of 
the   fecond  flatute,  having  acknowledged   fatisfadion 
upon  it,  and  caufed  it  to  be  vacated,  entered  upon  the 
Earls  of  Huiitingdon  and  Scar/dale,  as  adininiftratrix  to 
Burrows,  in  whom  the   lalt   flatute  was  veiled,  and 
claimed  the  money  due  on  it,  whereupon,  the  faid  Earls 
brought  an  ejeiftment  in  the  Court  of  King's  Bench  in 
the  name  of  Deighton,  for  the  recovery  of  the  lands. 
The  queflion  was,  whether  Grenville,  a  reprefentatlve 
to  Burrows,    the  cognizee  of  the  lafl  flatute,    which 
was  a  rcverfionary  interefl,  to  commence  after  the  de- 
termination of  Gerrard's  extent,  was  barred  by  the  fine 
oi  Thomas  Lewis  and  five  years  non-claim,  or  was  within 
the  fecond  faving  of  the  flatute  4  Hen.  7.,  and  fliould 
be  allowed  five  years  to  make  his  claim  from  the  limt 
when   fatisfadion   was    acknowledged    ou   Gerrard*^ 
flatute.     The  cafe  was  argued   feveral   times   in   the 
Court  of  King's  Bench,  and  in  4  Jac.  i.  judgment  was 
given  for  Grenville,  that  Burrows's  iniereit  was  not 
barred  by  the  fine.     A  writ  of  error  was  brought  in  the 
3  Exchequer 


i86  Title  XXXV.     Fine.     Ch,  xl.  §  25. 

Exchequer  Chamber,  where  the  cafe  was  alfo  fevcral 
Vide  t  Vent,  times  argued.  Mr.  Juftice  Ventris  contended,  that 
^i^  there  was  a  very  great  difference  between  this  cafe  and 

the  cafe  of  reverfions  on  eftates  for  lives  or  years.  1  ft, 
Becaufe  in  thofe  eftates  there  was,  either  by  an  exprefs 
limitation  of  the  parties  or  the  operation  of  law,  a  cer- 
tain end  of  the  eftate  beyond  which  it  could  not  laft, 
and  until  which  it  was  not  properly  determined,  which 
an  eftate  held  by  extent  has  not.  2d,  Becaufe,  if  a 
perfon  who  has  a  reverfion  after  an  eftate  held  by  ex- 
tent, was  allowed  five  years  to  make  his  claim  after  the 
extent  was  determined  by  a  perception  of  the  profits, 
or  an  acknowledgment  of  fatisfadion  on  record,  then 
a  claim  was  let  in  after  an  eftate  which  no  man  could 
fee  the  end  of,  for  no  perfon  could  tell  when  an  extent 
would  be  fatisfied  by  a  perception  of  the  profits,  and 
much  lefs  whether  fatisfaclion  would  ever  be  acknow- 
ledged ;  whereas  other  eftates  have  a  known  and  cer- 
tain determination,  fo  that  it  would  be  impoflible  to 
tell  within  what  fpace  of  time  a  poflcflion  could  be 
quieted,  and  thus  the  great  end  of  the  ftatute  of  fines 
would  be  defeated.  3d,  Becaufe  it  would  be  in  the 
power  of  the  party  who  had  the  extent,  to  protraft  the 
time  as  long  as  he  pleafed,  for,  until  he  thought  pro- 
per to  bring  2.  fcire  facias  ad  computandum^  the  ftatute 
would  never  be  fatisfied  ;  fo  that  it  would  be  in  the 
power  of  a  ftrangcr  to  make  the  eftate  of  a  perfon  who 
was  in  poffeflion  under  a  fine,  liable  to  a  future  claim  as 
long  as  he  pleafed.  The  judgment  of  the  Court  of 
King's  Bench  was  reverfed  by  a  majority  of  fix  Judges 
againft  two.  But  that  court  refufed  to  award  execu- 
tion, becaufe  there  was  a  miftake  in  the  writ  of  error, 

upon 
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upon  which,  a  new  writ  of  error  was  brought,  where- 
on the  judgment  was  affirmed  for  Grenvilhy  there  be- 
ing three  judges  for  reverfmg,  and  three  for  affirming, 
and  a  majority  being  required  to  reverfe  the  judgment, 
it  was  of  courfe  to  fland.  A  writ  of  error  was  then  Colics  Pari, 
brought  in  the  Houfc  of  Lords,  where  it  was  contended 
on  the  part  of  the  plaintiff,  that  Mr.  Grenville  could 
not,  by  acknowledging  fatisfadlion  on  Gerrard's  fla- 
tutCj  gain  any  new  right  to  enter  to  avoid  the  fine  le- 
Tied  by  Edward  Lewis  above  nine  years  before,  by 
which,  and  by  five  years  non-claim,  his  intereft  in  the 
lafl  extent  was  barred,  becaufe  an  entry  might  and 
ought  then  to  have  been  made  into  the  extended  eflate, 
and  the  contrary  opinion  would  tend  very  nmch  to 
weaken  the  fecurity  of  a  fine  and  non-claim,  which  is 
the  highefl  and  beft  fecurity  in  the  law  for  quieting 
people  in  their  eflates,  and  preventing  fuits  ;  and  it 
would,  therefore,  be  of  very  pernicious  confequence  to 
all  purchafers  and  owners  of  eflates,  if  fuch  old  dor- 
mant incumbrances  were  fet  up  againfl  a  fine  and  non- 
claim,  and  fupported  by  fuch  a  method  as  the  vacat- 
ing a  flatute  long  before  extinguifhed,  for,  thereby, 
eflates  might  be  incumbered,  which  had  been  long  en- 
joyed without  interruption.  On  the  other  fide,  it  was 
argued  for  the  defendant,  that  it  was  not  neceifary  to 
make  any  claim  upon  Burrows*s  flatute,  until  Gernird't 
flatute  appeared  upon  record  to  be  fatisfied,  and  fo  a 
claim  made  by  the  defendant  by  entry  upon  the  pre- 
mifes,  within  five  years  after  fatisfadion  entered  upon 
record,  on  Gerrard's  flatute,  was  fufficient  to  prevent 
Burrows^s  extent  from  being  barred  by  the  fine.  That 
^his  cafe  did  not  differ  in  reafon  from  the  common  and 

known 
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known  cafe  where  A.  tenant  for  life,  remainder  in  fee  to 
B.  is  difleifed,  and  the  diflfeifor  levies  a  fine^  and  there  15 
five  years  non-claim,  though  theeflate  of  tenant  for  life  be 
barred  by  this  five  years  non-claim,  and  the  remainder- 
man may  if  he  pleafe  enter  upon  the  five  years  non-claim 
by  tenant  for  life,''yct  he  may  waive  fuch  entry,  and  will 
have  a  new  period  of  five  years  after  the  death  of  te- 
nant for  life,  to  make  his  claim  ;  fo,  although  Burrows 
might,  if  he  had  pleafed,  have  entered  upon  the   five 
years  non-claim  by  Gerrard,  yet  he  might  ftay  and 
exped  until  fatisfadion  was  entered  upon  the  record  of 
Gerrard*s  flatute :  for,  as  the  death  of  the  tenant  for 
life  is  the  proper  and  natural  determination  of  an  eflate 
for  life,  fo  the  entering  fatisfadion  upon  record,  is  the 
proper  and  natural  determination  of  an  extent  upon  a 
flatute  J  and,  in  the  one  cafe  as  well  as  the  other,  before 
fuch  determination,  the  remainder-man  or  reverfioner 
is  act  compellable  to  make  his  claim  to  avoid  the  fine. 

The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

Plowd  ctS  S  2^-  Although  the  flatute  4  Hefi.  7.  does  not  ex* 

Tit. 3i.ch.,2.   tend  to  the  poffeflions  of  the  church,  yet  in  cafe  a 
'^^'  biftiop,  dean,  vicar,  or  prebendary,  fliould  ncglecl  to 

make  his  claim  within  five  years  after  a  fine  is  levied 
of  an  eflate  to  which  he  is  entitled,  in  right  of  his 
bifhoprick,  (Jc.  he  will  be  barred  during  his  life,  but 
his  fuccefTor  will  be  allowed  five  years  to  avoid  the  fine, 
from  the  time  of  his  becoming  entitled  to  the  lands. 

5  27.  la 
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§  27.  In  the  fame  manner,  all  thofe  who  have  offices  Plowd.  538. 
for  life,  to  which  lands  and  tenements  are  annexed, 
muft  make  their  claim  within  five  years  after  a  fine  has 
been  levied  of  fuch  lands  and  tenements,  otherwife 
they  will  alfo  be  barred  during  their  lives.  But  each 
fucceffive  officer  will  be  allowed  five  years  to  avoid  the 
fine,  from  the  time  when  he  becomes  entitled  to  the 
lands. 

§  28.  If  the  cftate  which  pafled  by  a  fine  is  at  any    idem; 
time  afterwards  defeated,  the  fine  will  by  that  means   vv'dl.  Synib. 
lofe  all  its  force  and  cffed,  not  only  with  refped  to  the   P-  2-  73  ^' 
perfon  who  avoided  It,  but  alfo  with  refped  to  all  other 
perfons,  except  thofe  who  claim  by  force  of  an  intail. 
Thus,  it  is  faid  in  the  cafe  of  Stoivell  v.  Zouch^  that  if  Plowd.  359, 
there  be  tenant  for  life,  remainder  for  life,  remainder 
in  fee,   and  the  firft  tenant  for  Hfe  aliens,  and  the 
alienee  levies  a  fine,  the  perfon  in  remainder  for  life 
may  enter  and  defeat  the  fine,  in  which  cafe,  it  will 
not  bar  the  remainder-man  in  fee. 

5  29.  By  the  common  law,  and  alfo  by  the  flatute    of  the  Ex- 
de  modo  levandl  fines,  all  thofe  who  laboured  under  cer-   cepuons  m 

''  ^  favour  01  Jn- 

tain  difabilities  at  the  time  when  a  fine  was  levied,  were  fancv,  &:c. 
not  afieded  by  it ;  but  they  or  their  heirs  might  avoid  c.'^29.*f.  3.* 
it,  at  any  diftance  of  time.     This  doftrine  was  altered   Fle^^  1.  6. 

C.54.  2  Inft. 

by  the  following  claufes  in  the  flatute  4.  Hen.  7  :  "  And   516. 
<«  if  the  fame  perfons  at  the  time  of  fuch  adion,  right,   J^  2±.i!'c, 
*'  and  title  accrued,  defcended,  remained  or  come  unto 
**"  them,  be  covert  de  baron,  or  within  age.  in  prifon, 
♦*  or  out  of  this  land,  or  not  of  whole  miwd,  then  it 

"  i* 
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"  is  ordained,  Isfc.  that  their  action,  right,  and  title, 
"  be  referved  and  faved  to  them  and  their  heirs,  until 
*'  the  time  they  come  and  be  at  their  full  age  of  twenty- 
*'  one  years,  out  of  prifon,  within  this  land,  uncovert, 
"  and  of  whole  mind  ;  fo  that  they  or  their  heirs  take 
"  their  faid  a£lions,  or  their  lawful  entry,  according  to 
*'  their  right  and  title,  within  five  years  next  after  that 
"  they  come  and  be  at  their  full  age,  out  of  prifon, 
''  within  this  land,  uncovert,  and  of  whole  mind  ;  and 
"  the  fame  actions  purfue,  or  other  lawful  entry  take, 
"  according  to  law. 

"  And  alfo  it  is  ordained,  '^c,  that  all  fuch  perfons 
*'  as  be  covert  de  baron,  not  party  to  the  fme,  and 
"  every  perfon  being  within  the  age  of  twenty-one 
*'  years,  in  prifon,  or  out  of  this  land,  or  not  of  whole 
"  mind,  at  the  times  of  the  faid  fines  levied  and  en- 
"  grolfed,  and  by  this  faid  ad  afore  except,  having 
"  any  right  or  title,  or  caufe  of  adion  to  any  of  the 
**  faid  lands  and  other  hereditaments,  that  they  or  their 
"  heirs,  inheritable  to  the  fame,  take  their  faid  adions, 
<«  or  lawful  entry,  according  to  their  right  and  title, 
"  within  five  years  next  after  that  they  come  and  be 
"  of  age  of  twenty-one  years,  out  of  prifon,  uncovert, 
"  within  this  land,  and  of  whole  mind,  and  the  fame 
"  actions  fue,  or  their  lawful  entry  take,  and  purfue 
"  according  to  the  law  ;  and  if  they  do  not  take  their 
**  actions  and  entry  as  is  aforefaid,  that  they,  and  every 
"  of  them,  and  their  heirs,  and  the  heirs  of  every  of 
*'  them,  be  concluded  by  the  faid  fines  for  ever,  in 
*'  like  form  as  they  be  thai  be  parties  or  privies  to  the 
*«  faid  fines.". 

S  3°-  ^n 
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§  30.  In  confequence  of  thefe  two  claufes,  all  thofe 
who  labour  under  any  of  the  difabilities  therein  fpeci- 
fied,  either  at  the  time  when  a  fine  is  levied,  or  when 
a  right  to  lands  whereof  a  fine  has  been  levied  firft 
accrues  to  them,  are  allowed  five  years  from  the  re- 
moval of  their  difabilities  to  make  their  claim. 

§  31.  If  an  infant  be  in  his  mother's  womb  when  a  Plowd,  366. 
fine  is  levied,  he  will  be  allowed  five  years  from  the 
time  he  attains  his  full  age  to  make  his  claim  :  for  al- 
though he  is  not  comprehended  witin  the  letter  of  the 
a£t,  which  only  mentions  infants  under  the  age  of 
twenty-one  years,  and  therefore  does  not  extend  to 
thofe  who  are  unborn,  yet  they  are  within  the  inten- 
tion -of  the  aft,  and  will  be  aided  by  the  exception. 

•    §  32.  If.aperfon  labours  under  feveral  difabilities,   Plowd,  375'. 
,_..£.  .  .  I  Leon.  215. 

at  the  fame  tmie,  as  it  a  woman  is  covert,  under  age, 

of  infane  mind,  and  in  prifon  at  the  time  when  a  fine 
is  levied,  or  when  a  right  to  lands  whereof  a  fine  has 
been  levied  accrues  to  her,  and  one  or  more  of  thofe  2  Atk.  614, 
difabilities  are  removed,  fiill  the  five  years  given  by 
the  ftatute  will  not  commence  until  after  all  her  difabi- 
lities are  entirely  removed. 

§  33.  It  is  flated  by  Plowden,  in  his  report  of  the  Plowd.  366. 
cafe  of  Stowell  v.  Zauch,  that  it  was  affirmed  by  many 
of  the  juftices,  and  denied  by  none  of  them  that  he 
heard,  that  although  the  perfons  comprifed  in  the  ex- 
ception were  not  under  fuch  defedls  or  impediments 
at  the  time  of  the  fine  levied,  but  became  fo  againft 
their  will,  after  the  fine  levied,  and  before  the  laft 
8  proclamation, 
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proclamation,  and  were  in  fuch  degree  at  the  time  of 
the  lafl  proclamation,  they  (hall  not  be  bound  to  five 
years  next  after  the  lafl  proclamation,  but  they  fliall 
have  five  years  next  after  their  impediments  or  imper- 
fcdions  removed. 

?Iowd.  366.  §  34*  I^  w^s  alfo  faid   In  the  fame  cafe  by  Brown 

and  Saunders,  that  if  a  ftranger  to  a  fine  who  is  of 
found  mind,  becomes  non  fan<z  memoria,  or  is  impri- 
foned  the  third  year  after  the  proclamations  made,  and 
fo  continues  until  the  five  years  are  expired,  and  after- 
wards he  becomes  of  found  mind,  or  is  out  of  prifon, 
he  fhall  not  be  concluded  by  the  fine  ;  for  laches  in 
profecuting  his  right  cannot  be  imputed  to  him  who 
wants  hberty  or  memory,  and  therefore  fuch  perfon 
is  not  comprehended  in  the  intent  of  the  flatute.  But 
in  this  cafe  if  a  ftranger  to  the  fine  in  the  third  year 
had  gone  beyond  fea,  or  had  taken  hufband  and  fo 
had  continued,  until  the  five  years  were  pafled,  there 
he  fiiould  be  bound  ;  for  the  going  beyond  fea,  or 
taking  hufband,  are  voluntary  acts,  but  infanity  of 
niind,  or  imprifonment,  are  againft  the  will  of  the 
party, 

535.  The  do6lrine  laid  down  in  the  lafl  fc£lion 
Vide  Doe  ex  has  been  exploded  by  two  modern  cafes,  in  which  it 
v^Tone«"'^°"'^*^   ^^^  been  laid  down  as  a  rule,  that  when  once  the  five 

4  Term  Rep.   years  allowed  to   pcrfons  labourinof  under  difabilities, 
B.R.  300.       -^  .,      ^       ,      .        ^      .  . 

to  avoid  a  nne  begm,  the  time  contmues  to  run,  not- 

withflanding  any  fubfcquent  difability. 

S  3^-  It 
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§  0.  It  is  faid  by  fomc  of  the  judges  in  the  cafe  of  pio^d.  s^s. 
Stowell  V.  Zouch,  that  if  a  perfon  whofe  defects  or  im- 
pedimejits  arc  once  removed,  fails  within  a  month 
after  into  the  fame  defects  or  impediments  again,  and 
continues  fo  all  the  five  years,  or  at  the  end  of  the 
firfl  month  of  the  five  years  dies,  his  heir  within  age, 
the  five  years  before  commenced  fhall  proceed,  and 
non-claim  within  the  fame  five  years  fhall  bind  the 
party  and  his  heirs,  as  well  as  if  he  had  been  void 
of  all  defects  or  impediments  during  the  whole  five 
years, 

§  37.  Althouirh  the  flatute  4  Hs}!.  7.  allows  infants    j,,     ,     .,. 

•^   -^^  ^  "^  '  Plo\rd.  ^66. 

five  years  after  they  have    attained    their  full    2.^e,  to     i  Leon.  215, 
make  their  claim,  yet   an   infant    may,   if  he  pieafes, 
make  his  claim  before  he  attains  that  ac^e. 

§  38.  The  privileges  of  infancy,  coverture,  ^c.  are 
only  given  to  thofc  to  whom  a  right  firll  accrues,  and 
in  whom  it  firfl  attaches  ;  for  if  a  perfon  to  whom  a 
right  firfl  accrues,  dies  before  the  expiration  of  the 
firfl  five  years,  which  are  allowed  him  to  make  his 
claim,  and  fuch  right  defcends  upon  his  fon  or  hetr  at 
law  who  is  then  under  age,  or  labours  under  any  of 
the  other  difabilities  mentioned  in  this  a6t,  flill  fuch 
fon  or  heir  mufl  make  his  claim  before  the  five  years 
are  expired,  which  commenced  in  the  life-time  of  kh 
anceflor,  othervvife  he  will  be  for  ever  barred,  becaufe 
the  right  did  not  firfl  accrue  to  him,  but  to  a  perfon 
who  was  not  under  any  difability. 

Vol.  V.  O  §  39.  Jci^n 
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Stowcll  V.  S  39-  7''^^^  Sto-well  being  feifed  in  fee,  was  diffeifed 

Zouch,  V     y^fjfj  Zouc/j,  who  levied  a  fine  with  proclamations. 

Plowd.  355.        ^  -^ 

Jenk.  Cent.      Three  vears  after   the    fine  was   levied,  Jobn  Stowell 

a  e  74.       ^jgj^  without  having  made  any  entry  or  claim  to  avoid 
the  fine,  leaving  his  grandfon  and  heir  at  law,  Thomas 
Stowell^  the  demandant,  an  infant  of  the   age  of  fix 
years,  who  made  no  claim  during  his  minority,  but 
entered  on  the  lauds  within  one  year  after  he  had  at- 
tained his  full  age.     It  was  determined  by  a  great  ma- 
jority of  all  the  judges  in  the   Exchequer  Chamber, 
after  many  folemn  arguments,   i.  That  Thomas  Stowell 
being  a  flranger  to   the  fine,  was  clearly  barred  by  the 
body  of  the  aft,  unlefs  he  would  take  advantage  of  the 
exception  in  favour  of  infants,  ^c.   and  that  he  was 
not  within  the  exception,  becaufe   it   only  extends  to 
fuch  infants,  life,  to  whom  a  right   accrues    at  the 
time  when  a  fine  is  levied :  whereas   in    the   prefent 
cafe,  no  right  accrued   to  Thomas  Stowell  at  the  time 
when  the  fine  was  levied,  his  grandfather  being  then 
living.     2,  That  Tho?iias  Stowell  was  originally  within 
the  firfl  faving  of  the  flatute,  as  heir   to   his  grand- 
father, to  whom  the  right  firfl  accrued,  being  included 
in  the  words  "  faving  to  every  perfon  and  perfons, 
"  and  to  their  heirs ;"  but  not  having  purfued  his  re- 
medy within  the  time  prefcribed,  he    could   not   now 
take  any  advantage  of  the  firft  faving :  and,  with  re- 
Ipecl  to  his  infancy  at   the  time  of  his  grandfather's 
death,  it  could  be  of  no  fervice  to  him,  becaufe  the 
flatute  only  gives  the  privilege  of  infancy  to  thofe  to 
whom  a  right  firfl  accrues :  but  where  a  right  firfl  ac- 
crues to  a  flranger  who  is  of  full   age,  and   the  five 

years 
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years  begin  to  ran,  if  fuch  flranger  dies  before  the 
expiration  of  the  five  years,  leaving  his  heir  under 
age,  the  heir  can  have  no  privilege  of  infancy,  but 
mufl  make  his  claim  before  the  expiration  of  the  five 
years,  which  began  to  run  in  the  time  of  his  ancellor. 

3,  That  Thomas  Stowell  was  not  within  the  fecond 
faving,  which  preferves  to  all  other  perfons  fuch  right, 
title,  i^c.  as  fliall  firll  grow,  remain  or  defcend  to 
them  after  the  faid  fine  ingroflfed,  for  feveral  reafons ; 
I  ft,  Becaufe,  in  confequence  of  the  words   other  per- 

fans  J  this  faving  only  extends  to  thofe  who  are  not 
Goaiprifed  In  the  firfl,  and  it  was  not  the  intention  of 
the  a£t  to  aid  thofe  perfons  in  the  fecond  faving  who 
are  comprehended  in  the  firft.  2d,  The  words,  firft 
grow,  remain,  or  defcend,  only  extend  to  the  perfon 
in  whom  the  right  firft  attaches  after  a  fine  is  levied  j 
whereas  no  new  right  accrued  to  Thomas  Stowell  after 
the  fine  was  levied,  his  only  title  being  as  heir  to  his 
grandfather,  in  whom  the  right  attached  when  the 
fine  was  levied. 

§  40.  If  a  perfon  to  whom  a  right  accrued  to  lands    Cafe  of  Per- 
whereof  a  fine  had  been  levied,  laboured  under  any  of  ^"'1;  ^^y'"? 
the  difabiUties  fpecified  and  excepted  in  the   ftatute   Diiabillties. 

4.  Hen,  J.  and  died  before  his  difabilities  were  re- 
moved, it  was  formerly  a  doubtful  point,  wliether  the 
heir  of  fuch  a  perfon  was  obliged  to  make  his  claim 
within  five  years  after  the  death  of  his  anceftor,  or 
was  allowed  an  indefinite  period  of  time  for  that 
purpofe. 

O  2  This 
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2  Inft.  CIO.  *i"^is  doubt  arofe  from  a  difference   of  opinion  be* 

Cro.  Elix.219.    tween  Lord  Coke   and  Anderfon  ;  Lord  Coke,  in  his 

1  Leon.  2  11.  _  _,. 

Sav.  128.  report  of  the  cafe  of  Sunic  v.  Hoives,  itates  that  1  bcmas 
Cotton  being  tenant  in  tail  of  a  moiety  of  certain 
lands,  and  tenant  for  life  of  the  other  moiety,  with 
remainder  to  William  Cotton,  his  eldefl  fon  in  tail,  Wil- 
liam Cotton  went  to  Antwerp.  Thomas  Cotton  levied  2, 
fine  with  proclamations  of  all  the  lands,  and  William 
Cotton  died  foon  after  at  Antwerp,  without  having 
ever  returned  to  England,  leaving  a  fon  under  age, 
who  entered  on  the  lands.  It  was  adjudged,  that  as 
to  the  moiety  whereof  Thomas  Cotton  was  tenant  in 
tail,  William,  the  fon  of  William,  was  barred  by  the 
flatute  4  Hen.  7.  But  as  to  the  other  moiety,  whereof 
Thomas  Cotton  was  only  tenant  for  life,  the  entry  of 
William  the  grandfon  was  lawful,  and  avoided  the 
fine  ;  for  although  William  the  fon  could  not  take 
advantage  of  the  claufe  which  faves  the  right  of  thofe 
who  are  beyond  fea,  provided  they  make  their  claim 
within  five  years  after  their  return,  becaufe  William 
the  father  never  did  return,  yet  as  pcrfons  who  are 
out  of  the  realm  at  the  time  when  a  fine  is  levied^ 
having  a  prefcnt  right,  are  excepted  out  of  the  body 
of  the  aa,  which  makes  the  bar,  therefore,  where  a 
perfon  was  beyond  lea  at  the  time  when  a  fine  was 
levied,  and  never  returned,  he  v/as  v/ithin  the  exception 
made  in  the  body  of  the  avft,  and  his  heirs  might 
make  their  claim  at  any  diftance  of  lime.  That  it 
was  the  fame  where  an  infant,  not  being  a  party  to  a 
line,  and  having  a  prefent  right,  died  during  his  in- 
fancy, his  heirs  might  make  their  claim  at  any  dif- 
tance of  time.     That  the   fame  doctrine  took   place 

with 
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with  refpeft  to  a  man  non  compos,  who  died  in  tint 
fituation,  or  a  man  In  prifon  who  died  before  he  had 
recovered  his  liberty,  or  a  married  woman  who  died 
in  the  lifetime  of  her  hufband ;  for  all  thefe  were 
within  the  rcafon  adjudged,  of  a  perfon  who  was  out 
of  the  realm,  and  never  returned. 

It  is  alfo  laid  down  by  Lord  Coke,  in  Be'verle/s  4  Rep.  125  i. 
cafe,  "  That  if  a  man  levies  a  fine  with  proclama- 
"  tionSj  and  at  the  time  of  the  fine  levied,  he  who 
"  has  a  right  is  fio?!  compos,  and  afterwards  he  recovers 
"  his  memory,  in  this  cafe  he  ought  to  purfue  his 
"  adion,  or  make  his  entry,  within  five  years  after  he 
*'  becomes  of  found  memory  ;  and  in  fuch  cafe,  in 
"  pleading,  he  (hall  (hew,  that,  at  the  time  of  th« 
"  fine  levied,  he  was  non  compos  ?nentis,  and  all  the 
"  fpecial  matter :  but  if  he  who  has  fuch  right  is 
"  an  idiot,  or  non  compos  mentis,  and  never  recovers 
"  his  memory,  the  heir  may  have  his  adlion,  or  make 
*'  his  entry  when  he  will ;  for  he  is  excepted  out  of 
"  the  body  of  the  act,  and  is  not  bound  to  make  any 
*'  entry,  or  bring  his  adion  within  any  time,  but  the 
"  party  himfelf,  if  he  recovers  his  memory.  The 
"  fame  law,  if  he  who  is  beyond  fea  at  the  time  of 
*'  the  fine  levied,  and  dies,  there  his  heir  may  enter, 
"  or  bring  his  action  when  he  will,** 


In  Leonard*^,  report  of  Cotton  s  cafe,  it  was  held,  that    Cotton's 
as  to  the  moiety  whereof  Sir  Thomas  Cotton  was  tenant    ^■''^^'  '  '-'^°"* 
for  life,  the  fine  was  no  bar,  but  tliat  William  the  grand- 
fon  might  enter  at  any  time  within  five  years  after  he 
attained  his  full  age,  for  WilUcnn  his  father  was  not 

O  3  bound 
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bound  by  the  flatutc  4  Hen.  7.  becaufe  he  was  beyond 
fea  at  the  rime  when  the  fine  was  levied,  and  never  re- 
turned ;  but  that,  by  the  equity  of  the  ftatute,  his  iffue 
fhould  be  allowed  five  years  to  make  his  claim,  from 
1  Leon.  215.  the  time  he  attained  his  full  age.  And  Anderfon, 
Chief  Jufliice,  is  reported  to  have  (aid,  that  although 
William  the  father  died  beyond  fea,  yet,  if  his  fon  did 
not  make  his  claim  within  five  years  after  the  death  of 
his  father,  being  of  full  age,  and  without  impediment, 
he  fhould  be  for  ever  barred. 

§  41.  The  dodrine  laid  down  by  Anderfon  has  been 
confirmed  by  the  following  determination  : 

Dllon  V.  William  Na?iton  died  feifed  in  fee-fimple  of  the  lands 

^Her'Black.  in  queflion  in  1758,  leaving  Mary  Dillon,  mother  of 
^ep.  5^4.  the  plaintiff,  his  heir-at-law  ;  upon  the  death  oi  William 
Nanion,  one  Leman  entered  into  the  faid  lands,  and 
became  tortioufly  feifed  thereof,  and,  being  fo  feifed, 
in  Flilary  term  1765,  levied  a  fine /«r  cognizance  de 
droit  come  ceo,  'is'c.  of  the  faid  lands,  whereupon  pro- 
clamations were  duly  had  :  the  faid  Mary  Dillon  being 
under  coverture  at  the  time  of  levying  fuch  fine.  On 
the  20th  February  1765,  the  faid  Mary  Dillon  died 
under  coverture,  leaving  the  plaintiff  then  of  the  age 
of  21  years,  of  found  mind,  out  of  prifon,  and  within 
this  realm,  her  fon  and  heir.  No  entry  or  claim  was 
made  on  or  to  the  faid  lands  by  or  on  behalf  of  the 
faid  Mary  Dillon  in  her  life-time,  nor  at  any  rime  after 
by  her  hufhand,  nor  by  the  plaintiff,  until  the  year 
1787,  when  the  plaintiff  made  an  entry  to  avoid  the 
faid  fine.     And  the  qutilion  was,  whether,    on   the 

above 
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above  cafe,  the  plaintiff  was  barred  by  the  faiJ  fine 
from  recovering  the  faid  lands  ? 

This  cafe  having  been  fent  by  the  Court  of  Chancery  to 
the  Court  of  Common  Picas,  for  the  opinion  of  that  court, 
and,  having  been  twice  argued  there.  Lord  Chief  Jufliice 
jE^rtf  declared  fhortly  the  opinion  of  the  court,  •-  that  the 
*'  exception  in  the  firfl  branch  of  the  ftatute  4  Hen.  7., 
"  and  the  provifo  at  the  end  of  it,  were  to  be  taken  to- 
"  gether ;  that,  being  fo  taken,  they  did  not  amount  fo 
"  much  to  an  exception  as  a  faving,  the  true  meaning 
"  of  which  was,  that  the  rights  of  thofe  perfons  who  ■ 
"  were  under  difabilities,  and  of  their  heirs,  were  faved 
"  as  long  as  the  difabilities  continued,  and  five  years 
"  after,  but  no  longer  ;  therefore,  that  the  heir,  not 
*'  being  himfelf  difabled,  was  barred,  unlefs  he  pur- 
"  fued  his  right  within  the  five  years  after  it  accrued 
"  by  the  death  of  his  anceftor,  dying  under  a  difability  ; 
"  and,  confequently,  that  the  plaintiff,  in  this  cafe, 
"  was  prevented  by  the  fine  from  recovering  the  lands 
"  in  queflion."  And  to  this  effect  was  the  certificate 
fent  to  the  Court  of  Chanccrv. 


O  4  TITLE 
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TITLE  XXXV. 
FINE, 


A  Fine  r!,me- 
tlmcscptrr.tcs 
is  a  Relcafie. 


Iliiftnce  V. 
^.ca\vr^l, 
Cr.-.  Jac. 


§  I. 


cfiAP.  xir. 

Of  fome  other  Effects  of  a  Fine. 


A  Fine  fometimes  of  crates  as 

a  ReLaJf. 
Sometime.;  as  a  Corf.rmation. 
A  Fine  his  in  the  Reverfon, 

and  moles  it  liable  to  p,  tor 

IncumLraticei. 


^  8.  Operates  as  an     ^ibbel. 
lO.  Sometimes  creates  a  Forfeiture. 

19.  Qf'fratcs  as  a  Reicraiin  of  a 

Ve.lfe. 

20.  j-1  I- me  fur  dene    Grant  and 

Render i  ^lies  a  neiu  Eftale. 


Section  i. 
'TpHE  operation  of  a  fine  frequently  depends  on  the 
particular  fituation  of  the  cognizor  or  cognizce, 
refpefting  the  property  of  which  it  is  levied.  Thus, 
if  one  joint- tenant  levies  a  fine  to  his  companion,  it  will 
operate  by  way  of  releafe. 

§  2.  John  Stile  and  Sufan  a  feme  fole,  were  joint- 
tenants  for  life.  Sitfan  married,  and  fhe  and  her  huf. 
band  granted  by  fine  to  John  Stile  tenementa  pradida  et 
ictum  et  quicquid  hahcnt  pro  terviino  -vita  pradida 
Sufan,  ^c.  The  queftion  was,  whether  the  fine  (hould 
enure  by  way  of  grant,  or  rclcafe  ;  and  it  was  refolvcd 
that  it  fliould  enure  by  way  of  releafe. 


ilnft.  200^.         §  3*  If  one  coparcener  in  tail  levies  a  fine  to  an- 
"•*•  othery"«r  cognizance  de  droits  li^c.  it  does  not  enure  by 

Fay 
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way  of  releafe,  but  by  way  of  grant ;'  and  it  will  be  a 
difcontinuance  and  alteration  of  eftatc,  without  execu- 
tion, becaufe  one  coparcener  may  enfeoff  another,  and 
a  fine  is  a  feoffment  of  record. 

§  4.  A  fine  may  al  fo  operate  as  a  confirmation  of  a   Sometimes  at 

former  eftate    which  was  before  defeafible.     Thus^  if  ^j,,,,^ 

a  tenant  in  tail  bargains  and  fells  his  eflate-tail  in  fee,   ^  '^"^''  "^^• 

,  .  .      473- 

and  then  levies  a  fine  to  the  bar^amee,  tlic  fine  will   S-ymom's 

operate  as  a  confirmation  of  the  eftaie  which  paffcd  by  ^j^  j' 
the  bargain  and  fa!e.     So,  if  a  tenant  in  tail  makes  a   ,  ^{j^  £ 
leafe  not  warranted  by  the  flatute,  confcfTes  a  judgment,    257. 
makes  a  mortgage,  or  incumbers  bis  eftate  in  any  other 
manner,  and  afterwards  levies  a  fine,  it  will  operate  as 
a  confirmation  of  all  his  prior  charges   and  incum- 
brances. 

^  c.  In  the  fame  manner,  where  a  tenant  for  life   Hnlheach  ». 

-^  -^  _  oimbeach, 

and  the  remainder-man  in  tail  join  in  granting  a  rent-   Waich.  102. 
charge  in  fee  out  of  the  land,  and   afterwards  join  in 
levying  a  fine  to  another  perfon,  the  rent  which  was 
before  determinable  will  be  confirmed  by  the  fine. 

§  6.  The  operation  of  a  fine  levied  by  a  tenant  in  A  Fine  lets  ia 
tail  who  has  the  immediate  rtveifion  in  fee  in  himfelf,  ^^^  niakeVit" 
is  to  merg-e  the  eftate-tail,  and  bring  the  reverfion  in  fee  I'^^le  to  prior 

°  ,         .  Iiicunibran- 

jnto  immediate  polTeffion,  by  which  means,  it  will  be-   cc«. 
come  liable  to  the  incumbrances  of  ail  thofe  who  are    r>-.T" /.^" 
feifed  of  it,     So  that  if  a  tenant  in  tail,  with   the  im-   Tit.  17.  f.34. 

-»  •      r  ir  1  1      r  SlielLuincv. 

mediate  reverfion  m  fee  m  himfelf,  mi\kes  a  leale,  ac-    Bidduipli, 
knowledges  a  judgment,  or  incumbers  his  eftate  in  any    ^^'•'"  ^-  35- 

4  other 
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other  manner,  and  his  heir  levies  a  fine,  it  will  operate 
as  a  confirmation  of  the  leafe  or  judgment. 


§  7.  In  the  fame  manner,  where  a  perfon  is  tenant 
for  life,  remainder  to  his  firft  and  other  fons  in  tail, 
with  the  reverfion  in  fte  in  himfelf,  and  becomes  in- 
debted by  bond,  or  incumbers  the  eflate  in  any  other 

,-      n  manner  ;  if,  after  the  death  of  fuch  a  tenant  for  hfe, 

Kynailon  v.  '      '  ...  . 

Clark,Tit.i7.   his  fcn  levies  a  fine,  it  will  let  in  the  reverfion  in  fee, 

and  make  it  liable  to  his  father's  incumbrances. 


f.  26. 


Operates  as 
an  Eftoppel. 
I  Infl.  352  a 


§  8.  A  fine  being-a  judgment  obtained  by  confent 
In  a  fiditious  fult,  and  recorded  in  a  court  of  juftice, 
all  thofe  who  are  parties  to  it,  and  their  heirs,  are  for 
ever  concluded  from  averring  or  proving  any  thing 
againfl  it,  and  therefore  it  operates  towards  them  as  an 
Shcp.  T,  14.  eftoppel  upon  record.  Thus,  although  a  fine  levied 
by  perfons  who  have  not  an  eftate  of  freehold  in  the 
lands,  is  void  as  to  all  fl:rangers ;  yet  it  will  operate  as 
an  eftoppel  againft  all  the  parties  to  it.  So,  if  two 
perfons  are  feifed  in  fee,  and  a  ftranger  levies  a  fine 
to  them,  and  to  the  heirs  of  one  of  them,  the  other 
will  be  thereby  eftopped  from  claiming  any  thing  more 
than  an  eftate  for  life  in  the  lands. 


Wcale  V.  §  9.  A  contingent  remainder  may,  before  it  vefts, 

'Tit^ie  ch  8  ^^  barred  by  a  fine,  which  will  operate  as  an  eftoppel, 

f.  20.  fo  as  to  bind  the  intereft  that  may  afterwards  accrue  by 
Vickv.  Ed-  .  •'  ^ 

wardfc,ld.f.9.  the  contingency. 


§10,  Where 
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§  10.  Where  a  perfon  who  is  only  tenant  for  life,    Sometimes 
levies  a  fine  fur  cogtiizance -de  droit  come  cco^  ^c.  it  will    fe^f^^,'*^^  ^  '°'^' 
operate  as  a  forfeiture  of  his  eftate,  becaufe  it  is  an    ' 'i^H- 251 /^. 

n  ,  ,  ,        r    „         Gilb.l'tll.38. 

attempt  to  create  a  greater  elfcate  than  he  can  lawfully    Picc.  in  Ch. 
convey,  and  a  renunciation  of  the  feudal  connexion   ^^^' 
between  the  tenant  and  his  lord.     So,  if  a  tenant  for    9  Rep.  106  b. 
life  accepts  a  fmtfur  cognizcmce  de  droit  come  ceo,  ^c. 
it  is  alfo  a  forfeiture  of  his  eftate  for  life,  for  it  is  a 
denial  of  the  tenure  upon  two  accounts  ;   ift.  In  ad- 
mitting the  reverfion  to  have  been  in  a  ftranger  to 
convey  ;  and,  2d,  In  accepting  of  it  himfelf,  to  the 
prejudice  of  the  perfon  in  reverfion. 

§  II.  If  a  tenant  for  life  of  .a  rent  or  advowfon  le-  ^If^ft-  251 3. 
vies  a  fine,  it  will  have  the  fame  efFe6l:,  for  although 
the  fine  being  levied  of  a  rent  paifes  no  more  than  it  i  R«ll.  Ab. 
lawfully  may,  yet  bemg  a  public  and  folemn  renun- 
ciation of  the  eflatc  for  life  in  a  court  of  record,  it  is 
within  the  reafon  of  the  law,  and  amounts  to  a  for- 
feiture. 

§  12.  If  A.  be  tenant  for  life,  with  remainder  to  B.    2  Lev.  202. 
for  life,  and  A.  levies  a  fine  to  B.,  this  is  a  forfeiture    Abell. 
of  both  their  eftates  ;  for,  by  their  own  ad  on  record,    ^°'  ^^^^'  J* 
they  have  denied  the  reverfion  to  be  in  the  lord,  the 
one  by  giving,  and  the  other  by  receiving  it. 

§  13.  y^.  was  tenant  for  life,  remainder  for  life  to    Garrett  v. 
B.,  remainder  in  tail  to  C,  rem.ainder  in  fee  to  B.,  and    ,  Roll.  Ab. 
B.  levied  a  ^ncfur  cognizance  de  droit  co?ne  ceo,  ^c.  to     ^^' 
a  ftranger.     It  was  adjudged  to  be  a  forfeiture   of  his 

remainder 
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remainder  for  life,  fo  that,  after  yf.'s  death,  C.  might 
enter,  becaufe  the  fine  conveyed  a  fee-fimplc  in  poffef- 
fion  by  efloppel,  againfl:  which  he  could  not  aver  that 
he  only  pafTed  an  eflate  for  life  in  prafcnii,  with  a  fee- 
fimple  expectant  on  the  death  of  C.  without  ifTuc  ;  be- 
caufe the  fine  fuppofes  a  prior  gift  in  fee-fimple,  which 
he  could  not  lawfully  make  while  the  eflate  for  hfe  of 
ji.  and  the  intermediate  remainder  of  C.  in  tail  were 
fubfifting. 

§  14.  But  where  the  perfon  who  has  the  next  cllatc 
of  inheritance  'joins  with  the  tenant  for  life  in  levying 
a  fine  fur  cogfiizance  de  droit  come  ceo^  ^c.  it  does  not 
then  operate  as  a  forfeiture. 

Brecon'*  §  1 5.  ^.  being  tenant  for  life,  with  remainder  in  tail 

^^  e,  I    ep.     ^^  ^^^  ^^^^  ^^^^  joined  in  levying  a  fine  fur  cognizance 

1  Vent.  160.    ^Q  ^fQJf  ^QjjiQ  ^^Q^  ^^,  to  a  flranger  in  fee.     It  was  re- 

folved,  that  this  was  neither  a  difcontinuance  nor  a 
forfeiture,  but  that  each  of  the  parties  to  the  fine  gave 
that  which  he  might  lawfully  difpofe  of,  and  that  the 
law  would  conflruc  it  to  be,  hrfl,  the  grant  of  the  per- 
fon in  remainder,  and  afterwards  the  grant  of  the  te- 
nant for  life, 

Pi^ottT.  §  16.  A  fmcy«r  comcjfit  levied  by  a  tenant  for  life, 

2  ModToo.     ^°^^  ^°^  operate  as  a  forfeiture  of  his  cllate,  becaufe  it 

only  transfers  fuch  an  intercfl  as  the  tenant  for  life  may 
lawfully  pafs,  without  divcflirg  or  djfplacing  the  ellates 
in  remainder  or  revtrfioii. 

5  17-  No 
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§  17.  No  fine  levied  by  a  cejiui  que  trujt  will  be  al-    2  P.  W.  146. 
lowed  in  Chancery  to  operate  as  a  forfeiture,  becaufe   ^       '  '*^' 
it  cannot  affed  the  fubfequent  remainders  j  and,  there- 
fore, fuch  a  fine  will,  in  equity,  operate  at  mofl  as  a 
grant  of  the  interefl  of  which  the  ceJlui  que  truji  has  a 
power  to  difpofe. 

§  18.  If  a  copyholder  levies  a  fine  of  his  copyhold,    Supp.  toCo. 
it  will  operate  as  a  forfeiture,  and,  in  fuch  cafe,  no 
acceptance  of  the  rent,  or  other  ad  done  by  the  lord, 
(hall  be  available  to  make  the  eftate  again  good. 

It  is  faid,  in  a  modern  cafe,  that  this  dodrine  is  too    Doe  v.  Hel- 
general,  for,  unlefs  there  is  a  change  of  poifeiTion,  the   ^ep.  "162. 
fine  will  be  void  as  againfl  the  lord. 

§  19.  A  fine  will,  in  general,  operate  as  a  rcvoca-   Operates  as  a 
tion  of  a  prior  devife  of  the  lands  whereof  the  fine  is   of*^a"pgvTfe. 
levied.      The    reafon    of  which,    will   be   ftated    in 
Title  38. 

§  20.  In  2i  fine  fur  done  grant  ct  render,  the  cogni-   A  Fine  fur 

.    ,  .    ,,  .       ,  [.  .f,  1      r  done  grant  ct 

zee  IS  but  an  inltrument,  who  has  a  leilm  only  ror  an   render,  jr'vei 

infant,  v/hich  is  not  fufficient  to  entitle  his  v/ife  to   «  "^);;  dilate. 
'  ;  lull.  31  ^. 

dower  ;  however,  this  fine  operates  as  a  feoffment,  and 
re-enfeoffment,  and  gives  a  new  eftate.  So  that,  if  a 
perfon,  feifed  of  an  edate  ex  pcrte  materna,  levies  a 
fine  fur  done  grant  et  render,  and  takes  back  an  eftate 
to  himfelf  and  his  heirs,  the  nature  of  the  defcent  ij 
thereby  altered,  and  the  eftate  will  thenceforth  defcend 
to  his  heirs  ex  Parte  paterna. 

%  21.  J,S. 
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Price  V,  §  2 1 .  /.  5.  being  feifed  of  lands  ex  parte  materna, 

^n?^^*'''!:        he  and  his  wife  levied  a  fine  to  /.  N.  and  /.  D.,  and 

I  Sliou'.  Kep. 

92.  Salk..337.    they,  by  the  fame  fine,  granted  and  rendered  the  fame 

Carthev.  140.     j^j^  ^^  ^^^  ^^^  ^|-  ^j^^  j^^-^j  j^  5^  ^^^j  j^j^  ^^.jf^,^   ^j^j    ^^e 

ivCp.    i  cRlp. 

Holt  253.  j^eii-s  of  their  two  bodies,  remainder  to  the  right  heirs 
of  J.  S.  The  hufband  and  wife  died  without  iffue,  and 
the  queflion  was,  whether  this  remainder  defcended  to 
the  heirs  of  the  part  of  the  mother,  or  of  the  part  of 
the  father.  It  was  argued,  on  the  one  fide,  that  this 
feifin  of  the  cognizee  was  merely  fictitious ;  for,  if  the 
cognizee  had  a  term  for  years  in  the  land,  it  would  not 
be  merged  ;  that  it  was  Hke  the  cafe  of  a  furrender  of  a 
copyhold  into  the  hands  of  the  lord,  who  was  thereby 
only  a  mere  inftrument ;  therefore,  that  nothing  was 
altered  by  the  fine,  but  the  eftate  remained  as  before. 
On  the  other  fide,  it  was  conLended,  that  the  cognizee 
could  not  render  the  eftate  unlefs  he  had  it  in  him, 
and  that  the  grant  and  render  operated  as  a  feoffment 
and  re-cnfeoffment.  The  court  held,  that  the  eftate 
was  once  in  the  cognizee,  otherwife  he  could  not  give 
it  back :  that  the  grant  and  render  was  a  conveyance 
at  common  law,  and  made  the  cognizor  a  new  pur- 
chafer,  as  much  as  a  feoffment  and  re-enfeoffment ;  fo 
that  the  remainder  defcended  to  the  heirs  on  the  part 
of  the  father. 

§  22.  It  is  obfervable,  that  this  is  the  only  fort  of 

fine  wliich  gives  a  new  eftate  ;  for,  if  a  perfon  feifed 

T:t.  29.  c.  3.    ^^  P^^i^  matenia  levies  a  fine  fur  cognizance  de  droit 

*•  5^-  come  ceo,  and  either  makes  no  declaration  of  the  ufes 

of  it,  or  declares  it  to  be  to  the  ufe  of  himfelf  and  his 

heirs, 
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heirs,  the  lands  will  ftill  defcend  ex  parte  materna,  be- 
caufe  it  is  ilill  the  old  ufe,  which,  confifting  in  truft  and 
confidence,  will  follow  the  nature  of  the  land,  and  will 
defcend  as  the  land  would  have  defcended,  if  no  alte- 
ration had  been  made ;  and  it  is  totally  immaterial, 
v/hether  the  ufe  be  exprefsly  declared  upon  a  fine,  or 
permitted  to  arife  by  implication. 


TITLE 


(     £o8     ) 


TITLE  XXXV. 
FINE, 

CHAP.  XIII. 

W/jat  Pcr/onsy  EJlatesy  and  Intercjls,  are  not  barred  by 

a  Fine, 


§  2.  The  Kin  J. 

3.  Ecclefiajrlcal  Cfirporat'ions. 
5.  EJliites  not  (ievejiecL 
8.  A  future  Right. 
\l.  J  Rent,  Right  cf  IV ay,  or 


Common.  I      20.  Diunities, 


15.  2\ecejfity  of  an  adverfe   Pof- 
fffion 

18.  Efntes    Tail  of  the   Gift    of 

the   Croivn. 

19.  Spriitfaig  and fhif ling  Ufei, 


$e£lion  i. 
s  ^NJ  Otwithstanding  the  great  force  and  effeft  of 

a  fine,  yet  there  are  fomc  particular  perfons, 
eflates,  and  intercils,  to  which  its  operation  does  not 
extend. 

The  Kin-T.  S  2.  By  the  common  law  no  laches  can  be  imputed 

to  the  King,  and  therefore  no  delay  or  omiflion  on  his 
part  in  making  a  claim  will  bar  his  right :  from  thence 
has  arifen  the  maxim,  nullum  icmpus  occurit  regi^,  for 
the  law  fuppofcs  his  Majeily  to  be  always  bufied  for 
the  publick  good,  and  therefore  that  he  has  not  leifure 
to  affert  his  right  within  the  time  prefcribed  for  other 
perfons.  It  follows  from  this  principle  that  the  King 
cannot  be  barred  by  a  Gne,  to  which  he  is  not  a  party, 
*nd  five  years  ncn- claim  ;  nor  is  his  Majefl;y*s  prcro- 
,  gative 
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gative  in  this  inflance  taken  away  by  the  ftatute  9  Geo. 
3.  c.  16.  by  which  the  King  is  only  difabled  to  fue  for 
any  manors,  lands,  or  hereditaments,  where  the  right 
has  not  accrued  to  the  Crown  within  fixty  years. 

§  3.  Ecclefiaflical  corporations,  and  in  general  all  Ecclefiadical 
ecclefiaflical  perfons,  who  are  feifed  in  right  of  their  ^"■"P^^'^^^o"'- 
chmxhes  only,  and  have  not  an  abfolute  efliate  in  their 
pofTeflions,  being  reflrained  from  ahenation  by  feveral 
pofitive  ftatutes,  are  not  only  prohibited  from  levying 
jfines,  but  cannot  even  bar  their  fucceflors  by  their 
non-claim*. 

§4.  Thus  in  the  cafe  of  Magdalene  College,  one     u  Rep.  78^. 
of   the  points  was,    whether  the  mafter  and   fellows    i^i"  *    '^^* 
were  bound  by  a  fine  and  five  years   non-claim;  and    ^'^^^'"•Comp. 
it  was  refolved  that  the  right  of  the  college   was   not 
barred  by  the  fine  and  non-claim,  for  the  words  of  the 
flatute   13  Eliz.  c.  10.  which  prohibits  all  ecclefiaflical 
corporations   from  alienation  were,  "  that  all  leafes, 
"  gifts,  grants,  feofFments,  conveyances,  or  eftates  to 
*'  be   made,  had,  or  fufjered  by  any  maflers  and  fel- 
"  lovv^s  of  any  college,  ^c.'"     So  that  when  a  fine 
was  levied  and  no   claim  was  made  for   five  years, 
there  was  a  conveyance  permitted  and  fuflered  by  the 
mafter  and  fellows  of  the  college  ;  and  it  would  have 

*  This  agrees  with  the  principles  of  the  old  law,  as  laid  down 
by  Braclnn.  Illud  item  ut  videtur  obfervari  d^l/erct  de  jure  et  feodo 
ecclefia^  ft  reclor  clameum  nun  appofuer'it^  quod  ecchfie  non  prfjitdicatw, 
cum  fungatur  vice  minoris,  non  magis  quam  minoii  fi  cujoi  clameum  non 
ajppofuerit.     Lib.  5.   c.  29.   f.  3. 

Vol.  V.  P  been 
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been  of  no  cfFed  to  have  prohibited  the  mailer   and 
Howlet  V.         fellows  themfelves  from   making   conveyances  of  their 

Carpenter,  ^  .  ^ 

3  Keb.  775.      lands,  if  they  were  allowed  to  have  a  power  by  their 

*    *  permillion  and  non-claim,  to  bar  their  fuccciTors.     A 

bifhop,    dean,    or   vicar,  may,    however,    be  himfelf 

barred  by  his  own  non-claim,  as  has  been  dated   in   a 

Ch.  II.  former  chapter. 

Eftatesnot  ^  ^.  It  is   laid  dovvn   by  Lord    Coke   as   a  certaia 

prmciple,  that  no  nne  wnl  bar  any  cfuitc  in  poiieilion, 

9  Rep.  106  a.    Yeveviion.  or  remainder,  which  is  not  dcveited  and  put 
T.Raym.142.  '  .  ,  .        .  . 

to  a  right.     This   pchtion  is  however  too  general,  if 

the  words  "  devefled  and  put  to  a  right"  are  under- 
ftood  in  that  llrid  technical  fenfe  which  the  law  an- 
nexes to  them.  The  word  "  devclt"  fignifies  nothing 
more  than  a  mere  deprivation  of  the  poffefiion*;  but 
the  words,  "  put  to  a  right,"  have  a  much  more  ex- 
tenfive  figniiicaion,  for  they  mean,  a  deprivation  not 
only  of  the  pofiefiion,  but  alio  of  the  right  of  pof- 
Vide  Tit.  29.  fcffion ;  fo  tliat  where  an  eflate  is  turned  to  a  right, 
•'^-  *•  the  owner  has  only  the  Jus  proprietatis^  or  mere  right 

cf  property.  If  therefore  Lord  Cohc\  pofition  be 
taken  flrictly,  it  will  appear  to  be  unfupported  by  any 
authority  ;  for  although  it  be  neceflary  that  an  eftate 
be  develted  before  it  be  barred  by  a  hne,  yet  it  is  by 
no  means  neceflary  that  an  cltate  fliould  be  put  to  a 
right. 


•  Deie/l,  devcfi'irc,  is  contraiy  to  InvtR,  for  as  hive/I'ue  fignifies 
fojfijjicnctn  traJere,  fo  ilevif.irc  iixzdi,\\% poffejlonem  auferre.  Cowell't 
Did.  I  lib.  Feud.  til.  7. 


§  6.  That 
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§  6.  Thus  in  the  cafe  of  Stowell  v.  Zouch,  when  Antech.  n, 
Stowell  was  diffeifed  by  Zouch,  his  eflate  was  merely  '  ^'^' 
devefted,  that  is,  he  had  only  loft  the  adual  pofleffion, 
but  it  was  not  turned  to  a  right,  for  he  ft  ill  continued 
to  have  in  him  both  the  right  of  poffeffion  and  the 
right  of  property,  and  yet  all  the  judges  agreed  that 
he  was  barred  by  the  fine. 

This  cafe,  and  many  others  which  will  be  mentioned 
in  the  prefent  chapter,  clearly  prove  the  general  rule 
to  be — That  no  eilate  or  intereft  can  be  barred  by  a 
fine  unlefs  it  is  devefted  out  of  the  real  owner,  either 
before  the  fine  is  levied,  or  by  the  operation  of  the 
fine  itfelf,  that  is,  unlefs  the  real  owner  is  turned  out 
of  pofTefTion  of  fuch  eftate  or  intereft,  and  that  v/hile 
he  continues  in  poffelTion,  a  fine  will  not  affect  him. 

§  7.    The   cafe   in   which   this  principle  was  laid 
down,  and  Lord  Coke*s  expreffion  in  ftating  the  refo- 
iutlon  of  the  Court,  fliews  that  this  was  the  idea  which 
he  annexed  to  the  words  "  put  to  a  right,'*  for,  fays 
he,  "  he  who  has  the  eftate  or  intereft  in  him,  cannot   9  Rep.  loGa. 
"  be  put  to  his  adlion,  entry,  or  claim,  for  he  has 
*'  that  which  the  aftion,  entr^i,  or  claim,  would  veft  in, 
*'  or  give  him  :"  and  in  another  place  he   ftates   this 
principle   in  the  following  words:  "No  fine  levied    5 Pep.  123^. 
"  with  proclamations  fliallbind  any  but  thofe  who  are    ^    "  •  :''7- 
"  put  out  of  poffefTion,  and  have  but  a  right,  for  if 
"  their  eftate  or  intereft  be  not  devefted  out  of  them, 
*'  but  remains  in  them  as  it  was  ab  ifiitio,  they  need 
*'  not  make  an  entry  or  claim  to  that  which  never  was 
^  deYelted,"     Thefe  pafTages  fully  prove  Lord  Cokeys 

P  a  jnsaning 


an 


Corbet  v. 
Stone,  Ante 
ch,  10.  f.  3S. 


A  future 
Right. 
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meaning  to  have  been,  that  no  perfon  could  be  barred 
by  a  fine,  unlefs  he  was  firfl  turned  out  of  poireflion, 
and  had  only  a  right  of  entry  or  adion  left  in  him  ; 
for  if  a  perfon  continued  in  poffeflion,  after  a  fine  had 
been  levied,  he  could  be  under  no  neceflity  of  mak- 
ing his  claim  or  bringing  his  adion  ;  becaufe  being 
ftdl  in  poffeflion,  and  not  dillurbed  by  the  fine,  lie 
had  already  all  the  advantages  which  thofe  remedies 
could  procure  him,  and  therefore  it  would  be  unnecef- 
fary  to  purfue  them. 

§  8.  It  follows  from  this  principle,  that  a  future 
right  cannot  be  barred  by  a  fine  ;  becaufe  a  perfon 
cannot  be  difpoflefled  of  it. 


Ch.  10.  f.  34.  §  9-  Thus,  in  Sajin's  cafe,  it  was  agreed,  that  al- 
5  Rep.  124^.  though  a  term  for  years  might  be  barred  by  a  fine,  if 
the  leifee  were,  or  might  have  been  in  pofleflion,  yet 
that  fo  long  as  a  leffee  for  years  had  only  an  intcrejfe 
termini^  he  was  not  affcded  by  a  fine ;  becaufe  a  man 
cannot  be  difpoflefled  of  an  interejfc  termini.  But 
when  his  term  commenced,  and  he  acquired  a  right 
to  enter  on  the  land,  he  then  had  fuch  a  prefent  eflate 
as  might  be  devefted,  and  which  he  might  revefl:  by 
his  entry  ;  fo  that  his  non-claim  for  five  years  after 
the  commencement  of  his  term,  barred  him  ;  becaufe 
from  that  tiinc  he  was  out  of  pofleflion. 


EJwardi  T. 
Slater, 
Hard.  410. 


5  10.  A  man  fettled  lands  to  the  ufc  of  himfelf  for 
life,  and  if  he  fliould  fettle  a  jointure  on  his  wife,  and 
make  a  leafe  for  thirty-one  years,  to  commence  after 
his  death,  that  then  the  truflees  fliould  fl.and  fcifed  to 

fuch 
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fuch  ufes.  He  made  a  leafe  accordingly,  and  then  he 
and  his  wife  levied  a  fine.  It  was  refolved  that  the 
leafe  was  not  barred,  becaufe  being  a  future  intereft,  it 
was  not  devefled  or  difplaced  by  the  fine. 

^11.  The  intereft  of  tenants  by  ftatute-merchant,    l^^od.  217. 

'^  Ante  c.  10. 

ftatute-flaple,  or  elegit,   cannot  be  barred   by  a  fine    f.  4 1 . 
until  they  have  extended  the  lands,  or  purfued  their 
rights    in   fome  other   manner ;    for  until  then,  they 
have  no  right  to  enter  on  the   lands,  and   therefore 
cannot  be  put  out  of  pofleflion. 

§  12.  So  where  a  man   has  a  judgment  for  debt,    i  Cha.  Ca. 
and  the  debtor  before  execution  aliens   by  fine,  and    j  Fi'cem.211. 
five  years  pafs,  yet  the  creditor  may  flill  fue  out  exe- 
cution. 

§  13.  Although  the  owner  of  a   rent  may  bar  it  by  ARent,  rfprht 

a  fine,  yet  a  rent  in  the  pofleffion  of  a  third   perfon  (jomn?on.^" 

cannot  be  fo  barred.     It  is  the  fame  of  a  right  of  way,  ^ 

or  common;  becaufe    thefe  being  merely  contingent  5Rcp.  124^. 

rights,  collateral  to  and  ilTuing  out  of  lands,  they  can-  i^-J^'e/pj/isj] 

not   be  deveiled ;  for  althousfh  a  perfon  who  has  a  Shep.  r.  22. 

'  "^  '^  Cro.  Jac.  60. 

rent,  right  of  way,  or  common,  out  of  lands,  be  not    'i\  Raym. 
in  the   actual    enjoyment  of   them,    yet   by  non-vjer    ^^YiK^m-ixz. 
alone,  he  does  not  ceafe  to  have  a  veiled  eftate  or  in- 
tereft  therein,  fo  that  he  (till  continues  to  be  in  a£lual 
pofTeflion  ;  fuch  things  being   mere  creatures   of  the 
law,    and  owing  their  exiftence  to   the  conftrudlion 
thereof,  they  are  always  confidered  to  be  in  the  pof-    Hawk.  P.C. 
feflion  of  thofe  whom   the  law   adjudges   to   have  a   ^^'-  ^+-  ^'  45* 
right  to  fuch  poflefiion. 

P3  It 
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It  is  faid  that  a  rent  may  be  devefled  by  a  diireifin  ; 

but  diffeifins  of  incorporeal  hereditaments  are  only  at 

the  eleftion  and  choice  of  the  party  injured,  who,  for 

the  fake  of  more  eafily  trying  the  right,  is  pleafed  to 

T,  fuppofe  himfelf  diffeifed  ;  for  as  there  can  be  no  actual 

TO  Kep.  97  rt.     -^    rr  ^ 

Tit.  28.  ch. 2.    difpciTelTion,  he   cannot   be  compulfively  diffeifed   of 
"  ^  any  incorporeal  hereditament. 

§  14.  Thefe  principles  have  been  recently  confirmed 
by  the  Court  of  King's  Bench,  in  their  determination 
of  the  following  cafe  : 

Mich.  2?  G.  I^  ^^  ejesSlment  for  lands  in  Surry,  the  jury  found  a 

3-  Goodright    yej-dia  for  the  plaintiff,  fubie£l  to  the  opinion  of  the 

tx  dem.  * 

Hiiic  V.  EcarJ   court  on  the  following  cafe.     Lord  Bolingbroke,  bemg 
fcjoncg,  xo.    £gj|-g^  jj^  £gg  Q^  j,j^g  premifes  in  queftion,  by  indenture 

of  leafe,  dated  the  ill  March  1765,  demifed  the  fame 
to  William  Stevens  for  twenty-one  years,  at  the  rent  of 
100/.   which  leafe,    by  mefne   afiignments,    became 
veiled  in  the  defendant  Board.     Lord  Bolingbroke,  by 
a  bond  dated  24th  July  1770,  with  warrant  of  attor- 
ney to  confefs  judgment,  in  confideration  of  3000  /. 
became  bound  to  the  leflee  of  the  plaintiff  in  the  penal 
fum  of  6goo  /.  conditioned  for  the  payment  to  her  of 
an  annuity  of  500  /.  during  his  own  life  ;  and  by  in- 
denture of  the   fame  date.  Lord  Bolingbroke,  in  con- 
fideration of  the  faid  3000/.  and  as  a  farther  fecurity 
for  the  annuity,  demifed  the  premifes  in  queftion  to 
the  leffor  of  the   plaintiff  for  ninety-nine  years,  if  his 
Lordfhip  fnould  fo  long  live,  at  a  pepper-corn  rent, 
with  a  provifo,  that  the  leffor  of  the  plaintiff  fhould 
the  next  day  rc-demife  the  premifes  to   Lord  Boling- 
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broke  for  ninety-eight  years  and  eleven  moilths,  if  he 
'fhould  fo  long   live,  at  the   rent  of  500/.   which   was 
accordingly    done.     Lord    BolinghrJa\  by    leafe   and 
releafe  dated  the  9Lh  and  loth  March  1773,  conveyed 
the  premifcs,  for  a  fair  and  valuable  confideration,  to 
the  defendant  'joncs  in  fee,  who  had  no    notice  of  the 
annuity  granted  to   the   lelTor    of  the  plaintiff,     yones 
being  in  poffeffion,  levied  a  fine  of  the  premifes,  with 
proclamations  in    Triully  Term    ijys-)  ^*^   ^^^^  ^^^  o^ 
himfelf  in  fee.     The  annuity  was  in  arrear  from   the 
2^i\-ijanuar;^  ^7/4?  ^^^^^  ^^^  ejeclment  v/as  brought  in 
Hilary  term  1782.  Lord  Mansfield. — We  have  looked 
into  all  the  cafes,  and  have  no  doubt.     It  appears  that 
the  leflbr  of  the  plaintiiT,  and  the   defendant  J  ones  y 
are  both  innocent ;  jones  is  a  purchafcr  for  a  valuable 
confideration,  Vv'ilhout   any  notice  of  the  lelTor  of  the 
plaintiff's  title  ;  the  leilbr  of  the  plaintiff  is    not  al- 
leged at  any  time  to   have  knov/n   of  the   conveyance 
to  Jones,  and  there  was   no   circumllance  of  notoriety 
atending  the  transfer  to  give  her  fach   notice  j  for  the 
vifible  poffeffion  continued  the  fame  after   the  fale  as 
before  it ;  the  leafe  to  Vnlliaui  Stevens  fubfifling,  and 
the  payment  of  rent  to  Jones,  indead  of  Lord  BoUng- 
broke,  carried  with  it  no  notoriety  in  the  country.     At 
the  time  of  the  conveyance,  there  was   no    arrear   of 
intereft  due  to  Mrs.  Hare,  and  therefore  llie   had   no 
right  to  come  upon  the  land  in  any  fhape.     If  flie  was 
guilty  of  laches  afterwards,  there   could   be    no  rnala 
Jides  in  it  with  refpecEt  to  Jones,  as  he  is  under  no  dif- 
advantage    from  it :  fo    that  it  is  a  queftion    of  mere 
law  between  two  innocent  parties,  whether   the  right 
and  interefl  of  the  leffor  of  the  plaintiff  is  barred  by 

P4  the 
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the  fine  and  non-claim.  This  depends  on  one  clear 
propofiilon,  which  is  a  general  rule  of  law  founded  in 
good  fcnfe ;  and  although  it  be  difficult  to  find  a  rule 
without  an  exception,  yet  I  know  of  none  to  this  pro- 
pofition.  It  is  laid  down  in  9  Co.  Rep.  1  o5  a.  "  Re- 
"  folved  per  totam  Curiam^  that  no  fine  nor  warranty 
"  fhall  bar  any  ertate  in  pofl'elTion,  revcrfion,  or  re- 
"  mainder,  which  is  not  deveded  and  put  to  a  right.'* 
This  general  rule  is  iiluflrated  and  applied  to  feveral 
cafes  throughout  the  books ;  and  hence  it  follows,  that 
no  collateral  interell  can  be  barred  by  a  fine  ;  as  a 
rent-charge,  a  right  of  common,  iffc.  and  the  authority 
cited  from  Carter  24.  that  a  rent-charge  may  be  barred 
by  a  fine,  is  totally  miftaken ;  for,  in  looking  into  it, 
it  appears  to  be  thus ;  the  owner  of  a  rent-charge 
levied  a  fme  of  the  land  ;  the  queftion  was,  whether 
the  rent-charge  pafTed  by  the  fine ;  and  a  diflindion 
was  taken  between  a  fine  operating  as  a  grant  or  as  a 
bar.  Here  the  fine  operated  as  a  grant,  and  not  as  ,a 
bar  ;  the  rule  is  univerfal,  that  a  rent-charge  in  a  third 
perfon  is  not  barred  by  a  fine  and  non-claim.  Hence 
the  parties  to  a  fine,  or  one  of  them,  mufl  be  in  of  a 
feifin  or  pofTeirion  adverfe  to  that  intere/l  v/hich  is  to 
be  barred;  for,  if  it  be  coiifillcnt  with  it,  the  fine 
does  not  deveft  it,  and  therefore  is  no  bar.  Now,  at 
the  time  of  the  conveyance  to  Jones  in  1773,  Lord 
Bolingbroke  had  no  adverfe  poffefiion  ;  he  had  paid  all 
arrears,  and  as  the  leffor  of  the  plaintiff  had  no  right 
to  come  on  the  land  but  for  arrears,  flie  had  then  no 
title  in  her.  At  tlie  time  when  the  fine  was  levied, 
(licre  was  an  arrcar  of  a  year  and  an  half  due  ;  but 
the  leffor  of  the  plaintiff  was  not  bound  to  refort  tp 
8  the 
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the  lands  for  her  remedy,  flie  had  other  fecurities ; 
befides,  fhe  could  not  enter  on  the  lands,  the  leffee 
for  years  being  in  poiTeffion  ;  all  (lie  could  do  was  by 
notice  to  the  tenant  under  the  ftatute  4  &  5  Ann.  c.  16. 
which  makes  attornment  unneceffary,  either  to  diilrain 
or  bring  an  aftion  for  the  rent.  In  every  fhape  it  is 
moft  clear,  that  the  leffor  of  the  plaintiff's  intereft  was 
not  devefled  or  turned  to  a  right ;  and  therefore  that 
it  remained  after  the  fine  juft  as  it  did  before.  Judg- 
ment was  given  for  the  lelfor  of  the  plaintiff. 

§  I  V  It  is  not  only  necelHiry  that  a  perfon  (hould  Ncceflity  of 
be  out  of  poffeirion  to  be  affected  by  a  fine,  but  it  is  po{fefl[on! 
alfo  requifite  that  the  party  levying  the  fine  (hould 
have  an  adverfe  poffeffion  inconfiflent  with  that  of  the 
perfon  to  be  barred  ;  fo  that  if  the  poffeffion  of  the 
party  who  levies  a  fine  is  confident  with  that  of  any 
other  perfon,  fuch  other  perfon  will  not  be  affefted 
by  it. 

§  16.  Thus,  it  has  been  fettled,  that  the  poffeffion    Ford  v.  Lord 
of  one  joint-tenant  is  the  poffeffion  of  the  other,  fo  as    ^  J^^j_ 
to  prevent  the  effe£t  of  the  ftatute  of  limitations  ;  and   Salk.  285. 
that  where  there  are  two  joint-tenants   in  fee,  if  one 
of  them  levies  a  fine  of  the  whole,  it  does  not  amount 
to  an  oufter  of  his    companion,  but  only  fevers   the 
jointure,  though  he  is  in  of  the  old  ufe  again. 

§  17.  The  poffeffion  of  one  tenant  in  common,  or   T;t.2o.  T.  ir. 
of  one  cparcener,   is  the  poffeffion  of  the  other,  nor   ^^r  ^ 

does  the  bare  perception  of  all  the  rents  and  profits  by 

one. 
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one,  amount  to  an  011  (ler  of  the  other,  fo  as  to  make 
him  liable  to  be  barred  by  a  fine. 

EftatesTail  S  ^3*  When  fines  became  common  aflurances  of 

fu  '^n     'n  °     lands,   the   Judp;es   would    no  more   allow  a  fine  to 

the  Lrown.  '  o 

deveft  the  intereft  of  the  King,  than  any  other  con- 
veyance, but  prefervcd  the  King's  remainder  or  rever- 
fion,  although  they  allowed  the  fine  to  be  a  good  bar 
to  the  eflate  tail,  on  which  the  King's  remainder  or 
reverfion  depended,  for  otherwife  an  eftate-tail,  with 
a  remainder  or  reverfion  in  his  Majefty,  would  have 
been  unalienable  ;  and  if  a  fine  was  levied  of  an  efcate 
of  this  kind,  it  only  pafled  a  bafe  fee,  determinable 
on  failure  of  heirs  of  the  body  of  the  tenant  in  tail. 

But  by  a  claufe  in  the  flatute  32  Hen.  8.  c.  36.  f.  4. 
it  was  provided  that  "  that  fiatutc  fliould  not  extend 
"  to  any  fine  levied  by  any  perfon  or  perfons,  of  any 
"  manors,  lands,  tenements,  or  hereditaments,  before 
*'  the  time  of  levying  the  fame  fine,  given,  granted 
*'  or  afiigned  to  the  faid  perfon  or  perfons  fo  levying 
*'  the  fame  fine,  or  to  any  of  his  or  their  anceflors  in 
"  tail,  or  by  virtue  of  any  letters  patent  of  the  King, 
"  or  any  of  his  progenitors,  or  by  virtue  of  any  acl 
*'  or  acts  of  parliament,  the  reverfion  whereof,  at  the 
*'  time  of  the  faid  fine  or  fines  fo  levied,  being  in  the 
"  King,  his  heirs  or  fuccelfors  ;  but  that  every  fuch 
"  fine  and  fines  fhould  be  of  like  force,  ftrength,  and 
"  effect,  as  they  were  or  fhould  have  been  if  that  acl 
"  had  never  b£cn  had  or  made." 


In 
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In  confequence  of  this  provifo  the  operation  of  fines 
ievied  by  tenants  in  tail,  where  there  was  a  remainder 
or  reverfion  in   the  crown,  depended  on  the   ftatute 
4  Hen.  7.  and   it  was  much  doubted  whether  the  ilTue    i  inft.  372  h. 
in  tail  were'barred  or  not.     But  on  account  of  a  (la-    ^  ,^  ''^''"* 

349- 

tute  made  two  years  after,  34  &  35  Hen.  8.  c.  20.  it    Sir  r.  Jones 
was  refolved  that  no  fine,  levied  by  a  tenant  in  tail,  of 
the  King's  gift,  life,  where  there  was  a  remainder  or. 
reverfion  in  the  crown,  jQiould  operate  as  a  bar  to  the 
iflue  in  tail,  or  fhould  affeft  the  remainder  or  reverfion 
which  was  in  the  crown. 

With  refpe£l  to  the  conffrudion  of  the  ftatute  34  & 
2,^  Hen.  8.  and  the  cafes  which  have  been  determined 
on  it,  they  will  be  ftated  in  the  Elfay  on  Recoveries. 

19.  A  fpringing   or  fliifting  ufe  cannot  be  defeated  Sprlnglngand 
or  deftroycd  by  a  fine  levied  of  the  eftate  out  of  which   Sl^ftiRg  Ufes. 
fuch  fpringing  or  fhifting  ufe  is  to  arife,  unlefs  there 
be  a  non-claim  of  five  years  after  it  arifcs.     Thus,  in 
the  cafe  of  Lloyd  v.  Carew,  which  has  been  ftated  in 
a  former  title,  it  appeared  that  Richard  Carew  and   -^-jje  Tit.  i5* 
Penelope  \ii^  Wiit,  in  order  to  extinguifh   and  deftroy  cli-5- »-30vj 
all  fuch  right   as  the  heirs  of  Penelope   might   have 
under   the   provifo,  and  for  fetthng  the  fame   on  the 
faid  Richard  Carew  and  his  heirs,  levied  a  fine  of  all 
the  eftate,  and  declared  the  ufes  thereof  to  Richard 
Carew  for   life,  remainder   to  Penelope  for  life,    le- 
mainder  to  Richard  Carew  in  fee.     Richard  Carew 
died  without  iffue,  upon  which   the   heirs   of  Mary 
claimed  the  eftate  under  the  provifo,  and   filed  their 
bill  in  Chancery,  to  compel  the  truftees  to  convey  the 

eftate 
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eflate  to  them,  on  payment  of  the  4000  /.  The  bill 
■was  difmiffed  ;  but  upon  an  appeal  to  the  Houfe  of 
Lords,  the  decree  of  difmifTion  was  reverfed,  it  being 
alledged  that  this  provifo  was  within  the  fame  reafon 
with  thofe  limitations  which  were  allowed  in  the  Duke 
of  Norfolk*^  cafe,  where  it  is  faid  that  future  interefls, 
fpringing  trufls,  or  trufts  executory,  and  remainders 
to  arife  upon  future  contingencies,  are  quite  out  of 
the  rule  and  reafon  of  perpetuities,  if  they  are  not  of 
remote  confideration,  but  fuch  as  will  fpeedily  wear 
out.  And  that  the  fine  could  not  bar  the  benefit  of 
this  provifo,  becaufe  the  fame  never  was  nor  could  be 
in  Penelope,  who  levied  the  fine. 

Dignities.  S.20*    A   dignity   or  title   of    honour   cannot   be 

f  M?  122       barred  or  furrendered   by  fine,  as  has  been   already 
flated. 
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H'yW  Fines  may  be  reverfed  and  avoided. 
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Z6.   Writ  of  Deceit.  '  60.  Averment  of  Fraud. 

31.  Motion.  I  64.  Courts  of  Equity. 


Sedlon  I. 


A 


FINE  beino;  confidered  as>  a  judgment  given  in  a    Writ  of 

■^      '='  ^  ^      Error, 

court  of  record,  it  can  only  be  reverfed  by  a  writ 


of  error,  which  is  alfo  a  matter  of  record,  being  a  com- 
miflion  to  judges  of  a  fuperior  court,  authorifing  them 
to  examine  the  record  upon  which  a  judgment  was 
given,  and,  on  fuch  examination,  to  affirm  or  reverfe 
the  fame  according  to  law. 

§  2.  During  the  term  in  which  a  judicial  a£l  is  done,  i  Lift.  260  a. 
the  record  may  be  amended  or  invalidated,  without  a 
writ  of  error,  becaufe,  during  the  term,  the  record  is 
in  the  bread  of  the  court,  and  the  rolls  are  alterable 
at  the  difcretion  of  the  judges ;  and,  now,  the  courts  ^  Com.  407. 
of  juftice  allow  amendments  to  be  made  at  any  time 
while  the  fuit  is  depending,  notwithflanding  the  record 

be 
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be  made  up,  and  the  term  be  pad ;  for  they  confider 
the  proceedings  as  m.  fieri  until  the  judgment  is  given  ; 
fo  that  a  fine  may  now  be  amended  or  invahdated  at 
any  time  during  the  term  in  which  it  is  levied,  by  an 
application  to  the  Court  of  Common  Pleas. 

Fitz.  N.  B.  S  3*  -^  writ  of  error  is,  properly  fpeaking,  a  pro- 

^**  ceeding   in  the  nature  of  an  appeal,  and,  therefore, 

mufl  be  brought  in  a  fuperior  court  \  fo  that  a  writ  of 
error  to  reverfe  a  fine  is  ufually  brought  in  the  Court 
of  King's  Bench,  becaufe  that  court  has  an  appellant 
jurifdidion  over  the  Court  of  Common  Pleas.  But 
where  the  error  afligned  in  a  judgment  does  not  arife 
from  any  fault  in  the  court,  but  from  fome  defect  in 
the  execution  of  the  procefs,  or  from  fome  n^.atter  of 
fact,  the  writ  of  error  muil  be  brought  in  the  fame 
court  in  which  the  judgment  was  given.  And,  there- 
fore, in  cafes  of  this  kind,  a  writ  of  error  to  reverfe  a 
fine  muH  be  brought  in  the  Court  of  Common  Pleas. 

§  4.  With  refped  to  fines  levied  before  the  juflices  of 
Wales ^  purfuant  to  the  ftatute  34  and  '^t^  Hen.  8.  it  is 
provided  by  that  flatute,  f.  113.  that  all  errors  therein 
fliall  be  redrefled  by  writ  of  error,  to  be  fued  out  of 
the  King's  Chancery  in  England,  returnable  before  the 
King's  Juftices  of  his  Bench  in  England,  And  by  the 
flatute  43  EUt:..  c.  15.  f.  6.  it  is  provided,  that  all  fines 
levied  in  the  county  of  the  city  of  Chcjler  purfuant  to 
that  adl,  fhall  be  fubje£l  to  be  reverfed  upon  writs  of 
error  to  be  fued  and  profccuted  before  the  High  Juflice 
of  the  county  palatine  oi  Chcjicr^  ■d.%  Other  judgments 
given  in  the  Portcioot  Court. 

§5.  With 
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§  5.  With  refpecl  to  the  perfons  who  may  bring  a  Who  may 

writ  of  error,  it  fhould  be  premifed,  that  no  pcrfon  has  of  Kror!'^"'^ 

a  right  to  reverfe  a  fine,  unlefs  he  can  fhew  that,  upon  j^,?^'- ^'^• 

I  It.  Error 

fuch  reverfal,  he  will  be  entitled  to  the  land  ;  for  the  (K.) 
courts  of  law  will  not  difpofTefs  the  prefent  tenant, 
unlefs  the  demandant  can  make  out  a  clear  title,  pof- 
feffion  always  carrying  with  it  the  prefumption  of  a 
good  title,  until  the  contrary  appears.  Befides,  if  the 
perfon  who  demands  the  reverfal  of  the  fine,  cannot 
prove  that  he  has  a  title  to  the  lands  of  which  the  fine 
was  levied,  it  follows,  that  he  is  not  affeded  by  it ; 
and  it  would  be  trifling  with  courts  of  juftice,  for  a 
perfon  to  feek  relief,  who  cannot  make  it  appear  that 
he  has  received  an  injury. 

§  6.  The  perfon,  therefore,    entitled  to  a  writ  of   Dyer  go «, 
error  to  reverfe  a  fine,  is  he  v.'ho  would  have  been  en- 
titled to  the  lands  if  the  fine  had  not  been  levied,  which, 
in  general,  is  the  heir  at  law ;  but  where  one  who  is 
feifed  ex  parte  materna,  levies  a  fine  in  which  there  is    ^  ^^^^  ^q^ 
error,  the  heir  ex  parte  matenia  will  be  entitled  to  the 
writ  of  error.     The  younger  fon,  when  entitled  to  the    Idem, 
lands  by  the  cuftom  of  Borough  Englijlj,  fhall  have  the  ^ 

writ  of  error,  and  not  the  heir  at  common  law,  for  this 
remedy  defcends   with   the  land.     A  brother  of  the    i  inft.  i^a, 
half-blood,  however,  is  not  entitled  to  bring  a  writ  of   "'    ' 
error  on  a  fine  levied  by  his  elder  brother,  though,  if 
there  had  not  been  fuch  fine,  the  land  would  have  de- 
fcended  to  him. 

§  7.  In  a  writ  of  error  to  reverfe  a  fine,  it  is  not  re-   Cliampcrnooa 
quifite,  that  the  perfoa  who  brings  the  writ  Ihouiu  de-   Cr'^'.jac.^ijo! 

duce 
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duce  his  title  and  pedigree,  unlefs  it  be  a  fpecial  cafe 
var)'ing  from  the  common  courfe,  as,  where  a  writ  of 
error  is  brought  by  a  fpecial  heir  in  tail,  or  a  perfon  in 
remainder. 

1  Roll.  Ab.  §  8.  All  thofe  who  are  parties  to  a  fine,  muft,  in 

''^^'  general,  join  with  the  perfon  entitled  to  the  land  in   re- 

verfmg  it ;  but  this  rule  admits  of  fome  exceptions. 

Piggot  V.  §  9-  Hufband  and  wife  were  tenants  for   life,  with 

C ^" r?p*^"'     remainder  to  an  infant  in  fee,  and  they  all  joined  in 
115.  levying  a  fine.     The  infant  alone  brought  a  writ  of 

error  to  reverfe  it,  on  account  of  his  nonage.  It  was 
objefted,  that  fince  all  had  joined  in  the  fine,  they 
fhould  likewife  join  in  the  writ  of  error  :  that  the  huf- 
band and  wife  Ihould  be  fummoned  and  ferved,  and 
then  the  infant  alone  might  proceed  to  affign  errors. 
But  it  was  adjudged  that  the  writ  of  error  was  well 
brought  by  the  infant  alone,  becaufe  the  error  afligned 
was  not  in  the  record,  but  without  it,  viz.  in  the  per- 
fon of  the  infant. 

Rep.  39^.  §  lO'  No  perfon  can  have  a  writ  of  error  to  reverfe 

a  fine,  who  took  any  eflate  by  it,  becaufe  no  recoveror 
can  bring  a  writ  of  error  to  defeat  a  record,  by  which 
he  himfclf  has  recovered  ;  for  the  judgment  in  a  writ 
of  error  is,  to  avoid  that  which  the  plaintiff  has  loft. 
Idem.  ^f  follows,  from  this  principle,  that  in  a  fne  fur  do7ie 

grant  et  render,  the  cognizor  cannot  affign  error  in  the 
gra7it  et  render,  by  which  ho  himfelf  has  taken  an 
eftate. 

§  1 1 .  A  writ 
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§  II.  A  writ  of  error  to  reverfe  a  fine,  mud  be  1  S.ilk.  339. 
brought  againft  fome  one  of  thofi  who  were  parties  or  ji^JJj  ('^^^' 
privies  to  it,  and  not  againft  the  tenant  of  the  land  only. 
But  the  court  will  not,  in  general,  reverfe  a  fine,  unlefs 
2.  fcire  facias  is  returned  againft  the  perfons  who  are 
then  in  pofTeilion  ;  for  the  cognizees  of  a  fine  arc  fre- 
quently nothing  more  than  truftees,  and  have  no  bene- 
ficial intereft  in  the  lands. 

§  12.  Although  it  is  a  rule,  that  in  actions  for  tiie 
recovery  of  dower,  the  parol  fhall  not  demur  on  ac- 
count of  the  infancy  of  the  heir ;  yet  if  a  man  and 
his  wife  levy  a  fine,  and,  after  the  hufband's  death, 
the  wife  brings  a  writ  of  error  to  reverfe  it,  in  order  to 
recover  her  dower,  the  heir  may  plead  his  infancy,  and 
the  parol  fhall  demur. 

§  T  3.  In  error  to  reverfe  a  fine  levied  by  the  plaintifF  Herbert  v. 
and  her  hufband,  the  heir  being  fummoned  as  terre-  t^^  . '  ^ 
tenant,  appeared  and  pleaded  that  he  was  within  age, 
and  prayed  that  the  parol  might  demur.  The  plaintifF 
counter-pleaded  the  age,  (hewing  that  fhe  was  entitled 
to  have  dower  before  the  fine  levied,  and  was  now 
barred  of  dower  by  the  fine  which  was  erroneous,  and 
fet  forth  the  errors.  Upon  demurrer  and  folemn  ar- 
gument, it  was  adjudged,  that  the  parol  fhould  demur, 
and  that  the  plaintiff  fhould  not  have  the  advantage  to 
take  from  the  defendant  his  age,  having  by  the  fine, 
fo  long  as  it  ftood  in  force,  barred  herfelf  of  her  dower  ; 
and  therefore  the  law  will  rather  favour  the  infant, 
whofe  privilege  was  immediate,  than  the  plaintiffs, 
which  was  only  mediate,  after  the  fine  was  reverfed. 

Vol.  V.  Q^  §  i4*  Errors 
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§  1 4.  Knors  may  be  afllgned  either  in  fa£l,  as  that 
the  cognizor  to  a  fine  was  an  infant,  or  elfe  in  law, 
1  Roll.  Ab.      that   is,  on  account   of  iome  defetl  appearing  on  the 
'■'^*  face  of  the  record.     But  nothing  can  be  afllgned  for 

error  in  fact,  in  a  fine  which  contradicls  the  record, 
becaufe  the  records  of  a  court  of  juftice  are  of  fo  great 
credit,  that  they  can  only  be  defeated  by  matters  of 
equal  notoriety  with  themfelves  ;  and,  therefore,  al- 
though the  circumftances  afligned  for  error,  fliould  be 
proved  by  witneiTes  of  the  greatefl  credit,  yet  fuch  evi- 
AnteCIi.  2.  dence  cannot  be  admitted.  Thus,  we  have  feen,  that 
^  5'^'  where  the  entry  of  the  king's  filver  before  the  death  of 

the  cognizor,  appears  upon  record,  no  averment  againfl 
it  can  be  made. 

Dvcr  Sci.  §  ^5'  No  averment  can  be  made,  that  the  cognizor 

of  a  fine  died  before  the  ie/?e  of  the  writ  of  dtdimus 
■potejlatem^  "v^en  it  appears  by  the  certificate  of  the  con- 
cord that  he  was  alive,  for  this  contradicts  the  record. 
But  an  averment  of  the  death  of  the  cognizor  gene- 
rally, before  the  engroinnent,  entry,  and  recording  of 
the  king's  filver,  is  admiflible. 

Wrf  lit  T  S  ^^'  Where  a  fine  is  acknowledged  in  court,  the 

Mayor  of         plaintiff  in  error  cannot  aflign  for  error  that  the  cogm- 

Wickliam,  .  ^ 

Cro.  Elia.        zor  died  beiore  the  return  of  the  writ  of  covenant,  for 
**    '  that  would  directly  contradift  the  record,  becaufe  no 

fine  is  ever  acknowledged  in  court,  until  the  writ  of 
covenant  is  returned  j  for,  until  then,  the  parties  arc 
not  before  the  court.  But  if  the  fine  is  acknowledged 
before  commiflioners,  it  may  then  be  averred,  that  the 
cogrJzor  died  before  the  return  of  the  writ  of  covenant, 
9  or 
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or  that,  after  the  acknowledgment,  and  before  the  re- 
turn of  the  certificate  thereof,  the  cognizor  died  j  be- 
caufe  thefS  facls  are  confident  with  the  record. 

§  17.  A  fine  was  acknowledc^ed  before  i^'Je-^r  M^;;-  ^''"''■^^^  »• 
'wood  Efq.  one  of  the  juftices  of  the  Common  Pleas,  (-"'o-  Eliz, 
and,  afterwards,  a  writ  of  dcdhniis  poieftatem  was  di* 
reiSted  to  Sir  Roget  Manwood^  (he  having  been  knighted 
after  the  fine  was  acknowledged)  who  returned  it  with 
his  name  and  title  :  this  circumdance  was  afngned  for 
error,  but  it  was  not  allowed,  becaufe  it  contradided 
the  record,  by  which  it  appeared  that  the  writ  of  dedi- 
mm  potvjiatem  was  direded  to  Sir  Roger  Manzvood^ 
who,  by  virtue  thereof,  took  the  acknowledgment. 

§  18.  A  perfon  may  bar  himfelf  from  bringing  a  i  Roll.  Ab, 
writ  of  error  in  feveral  ways  j  thus,  if  a  man  rele-afes  "^^  * 
all  his  right  in,  or  makes  a  feoffment  of,  the  land 
whereof  a  fine  has  been  levied,  he  will  be  thereby  bar- 
red from  bringing  a  writ  of  error,  becaufe,  by  his  re- 
leafe  or  feoffment,  he  has  for  ever  excluded  himfelf 
from  the  land  ;  and  no  perfon  can  have  a  writ  of  error 
who  is  not  entitled  to  the  land*  But  if  a  perfon  re- 
leafcs  his  right  in,  or  makes  a  feoffment  of,  part  of 
the  land,  he  may  dill  reirerfe  the  fine  as  to  the  re- 
mainder* 

§  19.  If  an  infant  brings  a  writ  of  error  to  rcvcrfc  a    Han's  Cafe, 
fine  levied  by  him  during  his  infancy,  and,  on  infpcc- 
tion,  his  nonage  is  recorded  by  the  court,  but  before 
the  fine  is  rererfed,  he  levies  another  fine,  the  fecond 
£ne  will  prevent  him  from  feverfing  the  fird,  becaufe 

q^  2  the 
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the  fecond  fine  having  entirely  barred  him  of  all  right 
to  the  lands,  mud  alfo  deprive  him  of  all  remeelies  to 
recover  -thexn. 

Cockman  v.  §  2  s.  In  a  writ  of  error  to  reverfe  a  fine,  the  defen- 

arr^er,    •        ^^^^  cannot  plead  in  bar  the  fame  fine  which  is  attempt- 

461.  ed  to  be  reverfed,  and  five  years  non-claim,  quia   ncn 

T.  Jor.es  181.  .     •/>•  •        •  j-rri     • 

valet  exceptio  ijtius  rci  cujus  petitur  dijjolutio. 
Barton  v.  Le-        §  2 1 .  A  common  recovery  will  bar  the  ifTue  in  tail 

ver&  Brown-  ...  •        r  rri-ju 

low.Cio.E  Iz.  irom  brmgmg  a  writ  or  error  to  reverie  a  hne  ievied  by 
his  anceftor,  becaufe  the  eflate  tail  being  barred  by  the 
recovery,  the  iflue  in  tail  has  no  title  to  the  land. 


;88. 


Fazakerly  V.  §  2  2.  The  manner  of  reverfing  fines  dllTers  from 

■^IuIt,  Vin".  that  which  is  obfervcd  in  reverfing  other  judgments, 
-^b.  338.  £q,._^  j^  xho^Q,  cafes,  the  record  itfelf  is  removed  into  the 
court  in  which  the  writ  of  error  is  brought,  becaufe 
in  adverfary  fuits,  errors  cannot  be  afligned  on  a  tran- 
fcript  of  a  record  only  :  but,  in  cafes  of  fines,  nothing 
more  than  the  tranfcript  is  removed,  on  v/hich  the  errors 
are  afiigned  ;  and  if  the  fine  is  erroneous,  the  Court 
of  King's  Bench  may  fend  for  the  record  itfelf  and  re- 
verfe it,  or  elfe  fend  a  writ  to  the  treafurcr  or  cham- 
berlain of  the  Court  of  Common  Pleas  to  take  it  off 
the  file. 

I  T^cp.  76  i.         S  23.  It  is  fald  by  Lord  Co^^and  others,  that  if  there 
I  Roll.  1^.  II.    ^jg  tenant  for  life,  remainder  in  fee  to  an  infant,  and 

3  Lev.  36. 

they  both  join  in  levying  a  fine,  which  is  afterwards  re- 
verfed by  the  perfon  in  remainder   on  account  cf  his 
infancy,  yet  that  the  cognizee  fhall  have  the  lands  dur- 
I  ing 
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ing  the  life  of  the  tenant  for  life.     But,  in  the  cufe  of    i  Ld.  Raym. 
Zoxichy.  Tbompfon,  it  was  adjudged,  that  alrhough  a    ^''''' 
fine  might  be  reverfed  as  to  part  of  the  lands,  and  remain 
good  as  to  the  refidue,  yet  that  a  fine  could  not  be  re- 
verfed in  toto  as  to  one  perfon,  and  remain  good  in  ioio 
as  to  another. 

§  24.  By  theftatute  23  Eli%.  c.  3.  f.  2.  it  is  enabled, 
"  That  no  fine  fhall  be  reverfed  for  falfe  or  incongru- 
"  ous  Latin,  razure,  interlining,  mif-entering  of  any 
"  proclamations,  mif-returning  or  not  returning  of  the 
"  fheriff,  or  want  of  form  in  words  and  not  in  fub- 
"  ftance.'*  And,  by  the  flatute  10  and  1 1  W.  3.  c,  14. 
a  writ  of  error  to  revcrfe  a  fine  nmfl  be  brought  and  Vide  Tit.  36. 
profecuted  within  20  years  after  fuch  fine  levied. 

§  25.  A  writ  of  error  can  only  be  brought  to  reverfe    Writ  of  falfe 
a  judgment  in  a  court  of  record  ;  for,  to  amend  errors    ,  j^^^j^Sg^ 
in  a  bafe  court,  which  is  not  of  record,  a  writ  of  falfe 
judgment  lies,  returnable   in  the  Court  of  Common 
Pleas. 

§  26.  Where  a  fine  is  levied  in  the  Court  of  Com-    Writ  of 
mon  Pleas,  of  lands  held  in  ancient  demefne,  the  lord    Fit"'jv[i^  g 
may  reverfe  it  by  v/rit  of  deceit ;  and  fuch  writ  may  be    9S-  2  Inft. 

216.  Rex  V. 

brought  by  the  lord  againfl  the  parties  to  the  fine  and    MeaJ,  zWilf. 
the  cejlui  que  ufc,  by  means  of  which,  he  fhall  obtain    ^'  JJ^^'''"* 
judgment  not  only  for  damages,  (which  are  ufually  re- 
mitted), but  alfo  to  recover  his  court  and  jurifdidion 
over  the  lands,  and  to  annul  the  former  proceedings. 

C^3  §  27.  If 
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Anon.  1  Leon.        27.  If  a  fine  be  levied  of  lands,  whereof  part  are 
^  *  held  in  ancient  demefne,  and  part  frank-fee,  and  the 

lord  in  ancient  demefne  brings  his  writ  of  deceit,  the 
Court  of  King's  Bench,  upon  a  view  of  the  tranfcript 
cf  the  record,  and  proof  that  part  of  the  lands  are  anr 
cient  demefne,  will  reverfe  the  fine  as  to  that  part. 
They  will  not,  however,  order  the  fine  to  be  taken 
off  the  file,  as  in  cafes  where  the  whole,  fine  is 
reverfed,  becaufe  it  will  remain  good  as  to  the  lands 
tvh'.:h  are  frank-free,  but  will  order  a  mark  to  be  made 
on  the  fi.ne,  to  fhew  that  it  is  canqielled,  as  to  the  land^ 
iield  in  ancient  demefne. 

5  28.  The  lord  of  a  manor,  held  in  ancient  demefne, 
is  not  barred  of  his  writ  of  deceit  by  the  death  of  any 
of  the  parties  to  the  fine. 

Zouch  V.  §  29.  A  writ  of  deceit  was  brought  by  the  lord  of 

1  Ld^Ila>  m.    ^  manor  held  in  ancient  demefne,  to  avoid  a   fine   le- 
U7-  vied  of  lands  held  of  him  as  of  the  faid   manor.     It 

was  argued  for  the  defendant,  that  the  cognizor  and 
the  cognizee  being  both  dead,  the  lord  could  not  now 
maintain  an  aflion  of  deceit,  becaufe  it  was  only  a  per- 
fonal  adion,  and,  therefore,  died  with  the  perfon.  But 
•it  was  refolved  that  a  writ  of  deceit  did  lie  in  fuch  a 
cafe,  againft  the  heir  of  the  cognizor  or  cognizee,  be- 
fraufe  it  was  a  real  deceit,  and  did  not  refcmble  the 
perfonal  deceit  of  non-fummons ;  and  if  the  law  were 
otherwife,  the  lord  of  a  manor,  held  in  ancient  de- 
mefne, would  be  for  ever  barred  of  his  right  of  inhe- 
ritance, in  cafe  the  parties  to  fuch  a  fine  fliould  happen 
to  die  I  he  day  after  it  was  levied. 

§  30.  Where 
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§  30.  Where  a  fine  levied  in  the  Court  of  Common  Cro.  Eii/.. 
Pleas,  of  lands  held  in  ancient  demefne,  is  rcverfed  by  ^'^^' 
writ  of  deceit,  it  is  faid  to  be  doubtful,  w  hether  the 
fine  fhall  flill  hold  good  between  the  parties.  Some 
fay  it  does  not  become  entirely  void,  nor  is  the  cogni- 
2or  reftored  to  his  land  againft  his  own  folemn  acknow- 
ledgment on  record ;  efpecially  fiiice  the  lord  who 
brings  the  writ  of  deceit  feeks  nothing  more  than  to 
reftore  the  land  to  the  privileges  of  ancient  demefne. 
Others  hold,  that  the  writ  of  deceit,  and  the  rcverfai 
thereon,  entirely  avoids  the  hne,  and  reftores  the  cog- 
-nizor  to  the  poiTeflion  of  the  land ;  for  the  cognizance, 
though  on  record,  fhali  be  no  eftoppel,  becaufe  it  was 
made  in  a  court  which  had  no  jurifdidion,  and,  therc- 
ibre,  the  whole  proceedings  were  coram  mnjiidicc* 

§  11.  In  fome  cafes,  the  Court  of  Common  Pleas    M"tion,' 

.2  Show.  Kcp, 

will  vacate  and  fet  afide  a  fine  upon  motion,  although    2iii. 

the  king's  filver  has  been  paid,  and  the  fine  completed, 

without  putting  the  parties  to  the  trouble  and  expence  -    • 

of  a  writ  of  error  ;  in  the  fanie  manner  as  they  would 

fet  afide  a  judgment  obtained  by  trick  or  furprife, 

5  32.  Thus,   where   it   evidently   appeared   to  -the    Hutchinfon's 
Court,  that  a  hu(band  had  prevailed  on  his  wife  to  levy    ^^^'^'  ^  ■^^'^^• 
a  fine,  (he  being  but  fixteen  years  old  ;  the  fine  was 
vacated,  and    the    exemplification  brought  into  court 
and  delivered  up  j  the  commiffioners  were  alfo  ordered    WHti?  v,  Bir- 

,  f.  ,  kctl,  ante. 

to  be  prolecuted. 

%  2>Z'  Although  a  fine  can  only  be   reverfed  by  a    Mjdcs  of 
writ  of  error,  yet  its  effcds  may  be  avoided  in  feveral    e  JJ-'^g^yf  \ 

0^4  other    i'^^e. 
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Plowd.  3C9.  Other  ways.  There  were  four  modes  of  avoiding  a  fine 
\  Black^Rep.  ^^  common  law,  two  by  matters  of  record,  and  two  by 
994-  acts  in  pais.     Thofe  by  matter  of  record  were,  a  real 

a6lion  commenced  within  a  year  and  a  day  after  the 
fine  v.'as  levied  ;  and  an  entry  of  a  claim  on  the  record 
of  the  foot  of  the  fine  itfelf,  in  this  manner,  talis  venit 
et  appojiit  clamcum  fuum.  Thofe  by  a£ls  in  pais  were, 
a  lawful  entry  upon  the  land  by  the  perfon  who  had  a 
right ;  and,  in  cafe  that  could  not  be  done,  then  a 
continual  claim, 

A(?lIon.  §  34.  By  the  llatute  4  Hen.  7.  all  thofe  who  are  af^ 

cTrrzLeon.    ^*^^^^  by  a   fine,  mufl  purfue  their  title  by  way   of 
53-  adion  or  lawful  entry  ;  fo  tha*  a  claim  entered  on  the 

record  of  a  fine,  would  now  be  ineffedual.  An  a(2:ion 
commenced  within  five  years  after  a  fine  has  been  le- 
vied, will  be  fufficient  to  avoid  it,  although  judgment 
be  not  obtained  within  feven  years  after.  But  fuch 
action  mull  be  profecuted  with  effeft,  for,  if  an  action 
I  Vent  45.  be  comm.enced  within  the  time  prefcribed,  and  after, 
wards  difcontinued,  it  will  not  avoid  a  fine, 

Fitzhuffh's  §  IS*  Thefuingout  of  a  writ,  and  delivering  it  to  the 

Cafe,  i  Leon,    fheriffj  does  not  amount  to  a  purfuincc  of  a  claim  or 

title  by  way  of  action,  unlefs  the  writ  be  returned  by 

the  fhcriiT, 

Comb.  149.  §  36.  The  attion  mentioned  in  the  flatute  4  Hen.  7. 

•  3  •  mufl  be  a  real  adtion  j  fo  that  an  ejectment  will  not 

avoid  a  fine, 

S  Z1^  A  bill 
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§  ^'j.  A  bill  in  Chancery  is  not  fuch  a  claim  under    '  Clian.  Ca. 
the  ftatute  ^Hen.y.  as  will  avoid  a  fine.     There  is,    2 IM.  Rep! 
however,  an  exception  to  this  rule,  in  the  cafe  where   5'-^+' 
a  fine  has  been  levied  of  a  truft  eftate,  becaufe  no  entry 
by  the  ce/iui  que  truji,  nor  claim  or  other  legal  aft, 
will  be  fufficient  to  avoid  the  fine,  or  fufpend  the  bar 
arifing  from  the  non-claim  ;  it  can  only  be  by  bill  in 
Chancery,  as  the  claim  to  avoid  a  fine  ought  to  be  of 
a  nature  which  correfponds  with  the  eflate. 

§  38.  A  fine  may  alfo  be  avoided  by  an  adual  entry  Entry, 
made  on  the  lands  whereof  the  fine  has  been  levied, 
provided  the  perfon  who  feeks  to  avoid  the  fine  has  a 
right  of  entry  ;  but  if  the  right  of  entry  be  taken  away 
and  a  right  of  a£tion  only  remains,  as,  where  a  fine 
operates  as  a  difcontinuance  of  the  eftate,  there  an 
aftual  entry  on  the  land  will  not  avoid  the  fine,  but  a  »  Vern.2ij. 
real  action  muft  be  brought. 

§  39.  Where  an  eftate  tail  is  difcontinued,  the  eftates    i  inft.  332  b. 
in  remainder  and  reverfion  expedant  thereon  are  de-    ^^^ _  269.  * 
vefted,  and  the   perfons  entitled  to  fuch  eftates   are 
barred  of  their  entry,  and  driven  to  their  adtion. 

An  eftate  tail  may  be  difcontinued  by  five  different    i  Inft.  325  a. 
modes  of  conveyance.     A  feoffment,  fine,  recovery, 
releafe,  and  confirmation  with  warranty.     But  no  per-   Tit.  2.  c.  2. 
fon  can  create  a  difcontinuance,  who  is  not  in  the  adual 
poffeftion  of  the  eftate  tail  by  force  of  the  intail. 

§  40.  Where  the  original  conveyance  of  an  eftate 
is  not  by  fine,  but  it  is  only  levied  as  a  confirmation  of 

fome 


f.  14* 
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fome  prior  conveyance,  it  will  not,  in  that  cafe,  operate 
as  a  difcontinuance,  or  take  away  the  entry  of  the  re* 
maindcr-man. 

Seymour's  §  4i«  Lord  Ckency  being  tenant  in   tail,  with  rc^ 

^^'  mainder  in  tail  to  John  Cheney,  Lord  Cheney  conveyed 

the  preraifes,  by  bargain  and  fale  inrolled,  to  IViUiam 
Higham  and  his  heirs,  by  force  whereof  he  entered  and 
was  feifed,  and,  in  a  year  afterwards,  he  levied  a  fine 
with  proclamations  to  the  faid  Higham  and  his  heirs, 
with  general  warranty.  Lord  Cheney  died  without  iflue, 
and  John  Cheney,  the  remainder-man  in  tail,  entered 
upon  the  premifes.  The  queftion  was,  whether  his 
entry  was  lawful  or  not  ?  It  was  refolved,  that  the 
entry  of  John  Cheney  was  not  taken  away  by  the  fine, 
becaufe  it  did  not  difcontinue  the  eftate  tail,  but  only 
operated  as  a  confirmation  of  the  eftate  of  the  bar- 
gainee, which  was  originally  determinable  on  the  death 
of  the  tenant  in  tail ;  whereas  the  fine  confirmed  it  as 
long  as  the  tenant  in  tail  had  heirs  of  his  body.  It 
•  was  agreed,  that  if  the  fiiie  had  been  levied  before  thg 
bargain  and  fale  was  executed,  it  would  have  difcon- 
tinued  the  eftate  tail,  and  devefted  the  remainder  and 
reverfion,  by  which  means,  the  entry  of  John  Cheney 
would  have  been  taken  away  ;  but  the  eftate-tail  not 
being  difcontinued,  the  remainder  was  not  devefted  or 
turned  to  a  right,  fo  that  John  Cheney  ftill  continued  in 
poffeffion  of  it,  and,  therefore,  the  fine  was  no  bar  to 

.  him. 

%  j^i.  But  where  a  fine  is  levied  in  purfuance  of  a 
covenant  in  a  prior  conveyance  of  an  eftate-tail,  as 

where 
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where  a  tenant  in  tail  conveys  his  eftate  by  leafe  and 
releafe,  and  covenants  in  the  reieafe  to  levy  a  fine, 
which  is  done  accordingly ;  in  that  cafe,  the  leafe  and 
releafe  and  fine  will  be  confidered  as  one  affurance,  and 
will  therefore  operate  as  a  difcontinuance  of  the  eflate 
tail. 

§  43.  A  perfon  being  tenant  in  tail-male,  with  re-   Doe  ex  dem. 

.     ,  .       r         •  .'  J  •  r  •  Odiarne  v. 

mamder  over  m  fee,  in  coniideration  ot  a  marnage,    whitehead, 
conveyed  his  eftate  tail  by  leafe  and  releafe  to  truftees   ^  ^""-  7°+' 
and  their  heirs,  to  fever al  ufes,  and,  in  the  releafe,  he 
covenanted  to  levy  a  fine  to  the  fame  ufes.     The  mar- 
riage took  effefi:,  and  the  tenant  in  tail   levied   a  fine 
purfuant  to  his  covenant.     On  the  death  of  the  tenant 
in  tail  without  iffije,  the  remainder-man  in  fee  made  an 
adual  entry  upon  the  lands  to  avoid  the  fine,  and  then 
brought  his  ejectment.     The  queflion  was,  whether  the 
plaintiff  would  maintain  anejedlment?  Itwa?  contended, 
that  an  ejedment  might  be  maintained,  unlcfs  a  difcon- 
tinuance could  be  proved  ;  that,   from  the  authority  of 
Seymour*?,  cafe,  the  fine  did  not  operate  as  a  difcontinu- 
ance, becaufe  it  pafled  no  freehold,  the  freehold  having 
been  conveyed  by  the  leafe  and  releafe  before  the  fine  was 
levied,  which,  therefore,  only  operated  as  a  confirma- 
tion of  the  preceding  eftate.     But  the  Court  of  King's 
Bench  were  unanimoufly  of  opinion,  that  the  leafe  and 
releafe,  and  fine,  operated  as  one  affurance,  and  de- 
vefled  the  remainder  in  fee  ;  fo  that  the  plaintiff  could 
not  maintain  his  ejeftment,  but  was  put  to  his  forme- 
don,  becaufe  the  operation  of  the  deeds  and  fine  ought 
not  to  be   divided  and   confidered   diftinftly,  as  that 
would  defeat  the  intention  of  the  parties,  and  overturn 
a  g^eat  number  of  family  fettlemeuts  5  that  the  deeds 

of 
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of  leafe  and  releafe  were  incomplete  until  the  fine  was 
levied,  and  only  operated  as  a  declaration  of  the  ufes 
of  the  fine,  fo  that  the  eflate  tail  pafled  by  the  fine ; 
that  this  cafe  was  quite  different  from  Seymour^^  for,  in 
that  cafe,  Lord  Cheney  did  not  levy  the  fine  until  a  year 
after  the  bargain  and  fale  was  inroUed  ;  and  it  was  ex- 
prefsly  found  by  the  verdict  that  the  bargainee  entered, 
and  was  feifed  by  force  of  the  bargain  and  fale  only  ; 
fo  that  the  bargain  and  fale  v/as  totally  unconncfted 
with  the  fine,  nor  did  it  appear  that  any  fine  was  in- 
tended to  be  levied  at  the  time  when  the  bargain  and 
fale  was  executed. 

\  Inll.  332  b.  S  44'  It  fhould,  however,  be  obfcrved,  that  there 
can  be  no  difcontinuance  of  things  lying  in  grant ;  fo 
that,  if  a  tenant  in  tail  of  a  rent,  advowfon  or  common, 
levies  a  fine,  or  makes  a  feoiTment  with  warranty,  there 
is  no  difcontinuance,  for  nothing  palTes  but  during  the 
life  of  the  tenant  in  tail,  which  is  lawful ;  and  as  no 
injury  is  done  to  the  iffue  in  tail,  the  remainder-man, 
or  the  reverfioner,  there  is  no  difcontinuance. 

I  Snur.d.  R.  §  45-  ■'^  ^"^^  levied  by  a  tenant  for  life,  operates  fo 

319. «.  I.  as  to  difplace  or  dcveft  the  remainders  and  reverfion, 
and,  therefore,  only  leaves  a  right  of  entry  in  the  per- 
fons  entitled  to  the  remainder  or  reverfion  ;  from 
which,  it  follows,  that  they  muft:  make  an  aftual  entry 
to  avoid  fuch  fine.  But,  where  a  tenant  for  life  accepts 
a  fine  from  a  flrangcr,  it  has  no  operation,  and  the  re- 
nsainder-man  or  reverfioner  is  not  bound  to  enter,  but 
may  avoid  it  by  the  plea  o^ paries Jin'u  nkhil habucrunt, 

'       §  46.  With 
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§  46.  With  refpedl  to  the  mode  of  making  an  entry 
it  mufl  be  on  the  land,  and  with  an  intention  of  claim- 
ing the  freehold  againft  the  fine. 

§  47.  A  fine  having  been  levied,  the  leflbr  of  the  Anon, 
plaintiff  proved  that  at  the  gate  of  the  houfe  in  quef- 
tion,  he  faid  to  the  tenant,  he  was  heir  to  the  houfe 
and  land,  and  forbade  him  to  pay  more  rent  to  th$ 
defendant ;  but  he  did  not  enter  into  the  houfe  when 
he  made  the  demand,  on  which  it  was  agreed  that  the 
claim  at  the  gate  was  not  fufficient.  Then  it  was 
proved  that  there  was  a  court  before  the  houfe,  which 
belonged  to  it,  and  that  though  the  claim  was  at  the 
gate,  yet  it  was  on  the  land  and  not  in  the  ftreet,  and 
that  was  holden  good  without  queftion. 

§  48.  If  a  perfon   is  prevented  by  force  or  violence    Lit-  f.  415. 
from  entering  on  lands  whereof  a  fine  has  been  levied, 
he  mud  then   make  his  claim  as  near  the  land  as  he 
can,  which  in  that  cafe  will  be  as  efFedual  as  if  he  had 
made  an  adtual  entry. 

§  49.  The  delivery  of  a  declaration  in  ejeciment    3  Burr.  Rep. 
does  not  amount  to  fuch  an  entry  as  will  avoid  a  fine,    \)ll'  R^p. 
even  though  the  defendant  appears  to  it,  and  confeffes    4^8. 
leafe,  entry,  and  oufler,  for  there  mufl  be  an  a6lual 
entry  made  animo  cla?nandi :  whereas  in  an  eje£lment, 
there  is  only  a  fiditious   or   fuppofed   entry,  for  the 
purpofc   of   making   a  demife,  and   an  actual   entry 
mufl  be  made  before  the   time  when  the  demife  is 
laid. 

5  50.  Upon 
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Berrlngton  v.  §  50.  Upon  3  fpeci'al  verdicl  in  ejectment,  it  wai 
^\,  ^^\^<i.f.  found  that  a  nne  had  been  levied  of  the  premifes  in 
Andrews  125.  queftion  ;  and  that  the  leflbr  of  the  plaintiff  entered 
Ca.inParl.S5.  into  the  premifes  with  intent  to  make  the  demife  in 
the  declaration  mentioned,  but  did  not  then  make  an 
actual  entry  for  the  purpofe  of  avoiding  the  fine,  but 
that  after  the  demife  laid  the  lefTor  of  the  plaintiff 
made  an  adual  entry.  It  was  infifted  for  the  defend- 
ants, I  fl.  That  an  aclual  entr)^  was  neceffary  to  avoid 
the  fine.  And  2d,  That  the  demife  could  not  be 
laid  before  the  lefTor  had  regained  the  poffefTion  by  the 
aftual  entry.  The  court  was  of  opinion  with  the  de» 
fendants  on  both  thefe  points ;  and  on  a  writ  of  error 
in  the  Houftf  of  Lords  it  was  argued  for  the  plaintiff, 
that  a  fine  with  proclamations  doas  not,  by  'force 
of  the  flatute  4  Hen.  7.  operate  as  a  bar  to  conclude 
flrangers  till  after  five  years  elapfe  without  entry  or 
adion  ;  and  therefore  the  verdict  having  found  that 
the  lefTor  of  the  plaintiff  made  his  firfl  actual  entry 
after  the  demife  laid,  he  thereby  avoided  the  operation 
of  the  fine,  and  was  at  liberty  to  lay  the  demife  in  his 
declaration,  which  is  a  mere  fiction  of  law,  as  early 
as  he  thought  fit  after  his  right  accrued,  in  the  fame 
manner  as  if  his  title  had  flood  independent  of  fuch 
fine,  fo  rendered  ineffectual  within  the  plain  intent  of 
the  flatute  :  and  if  fuch  entiy  was  not  good  to  main- 
tain this  demife,  it  muft  follow,  that  in  every  cafe 
where  a  fine  is  levied  by  a  wrong-doer,  and  not  difco* 
vered  till  two,  three,  or  four  years  afterwards,  the 
intermediate  profits  between  the  time  of  levying  fuch 
fine,  and  the  entry  of  the  lawful  owner,  mufl  be  ab- 
folutely  loll,  although  the  ftatute  gives   five  years  to 

enter, 
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enter,  and  an  entry  at  any  time  within  the  five  years, 
purges  the  difleifin  and  the  wrong  from  the  beginning, 
and  brings  the  perfon  fo  entering  within  the  faving  of 
the  flatute,  to  all  intents  and  purpofes.  On  the  other 
fide  it  was  faid,  that  an  acliial  entry  is  nccelTary  to 
avoid  a  fine,  before  an  ejeftment  can  be  brought,  and 
it  muft  alfo  be  before  the  time  of  the  demife  ;  becaufe 
a  fine  is  of  that  high  nature,  even  at  common  law, 
that  it  difpoireffes  all  perfons  claiming  title,  and  confe- 
quently  a  leafe  to  found  the  ejedment  upon,  cannot 
be  made  till  the  leflbr  regains  the  poffeffion.  As  to 
the  entries  found  by  the  verdi^l  to  have  been  made 
fubfequent  to  the  time  of  the  demife,  they  were  of  no 
ufe  in  the  prefent  cafe  ;  for  the  ejectment  being  origi- 
nally-'Void,  could  not  be  made  good  by  any  fubfequent 
zdi ;  and  therefore  whatever  effedl  thofe  entries  might 
have  in  other  refpefts,  they  could  not  make  the  leafe 
good.  That  the  word  action  in  the  ftatute  4  Hen.  7. 
has  always  been  underflood  to  mean  real  aftions  which 
were  then  in  ufe  :  and  it  has  often  been  determined,  that 
the  bringing  an  ejcdment  is  not  fuiticient  to  avoid  a 
fine. 

It  appears  from   Sir  John  Straiige*^  report  of  this 

cafe,  that  the   queflions  put  to  the  Judges  were,   ift:. 

Whether  an  adual  entry  was  necefiary  to  avoid  a  fine  ? 

2d,  Whether  the  demife  being  laid  before  the  time  of 

the  firft  entry,  the  ejedment  could   be  maintained  ? 

To  the  firft  queftion  they  anfwered  in  the  affirmative ;    s.  P.  Dou?. 

to  the  fecond  in  the  negative  j  upon  which  the  iudg-  4^  !■• 

,T^  ,  J      a      y  Term  Rep. 

m^pt  was  aliirmed.  ^,2. 

§5<.  No 
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aWnf.R.45.  §  5^'  No  entry  is  neceflary  where  the  fine  is  levied 
without  proclamations,  for  the  ftatute  4  Hen.  7.  does 
not  extend  to  fuch  a  fine,  and  therefore  it  may  be 
avoided  at  any  time  within  twenty  years. 

I  Inll.  358  a.  §  52,  The  entry  to  avoid  a  fine  mud  be  made  by 
the  perfon  who  has  a  right  to  the  land,  or  by  fome 
one  appointed  by  him  ;  for  a  perfon  who  has  a  right 
of  entry  may  empower  another  to  enter  for  him.  But 
if  a  flranger  makes  an  entry  on  lands  whereof  a  fine 
has  been  levied,  in  the  name  of  a  perfon  who  has  a 
right  to  the  land,  without  any  preceding  command  or 
fubfequent  alTent,  within  five  years,  by  the  perfon 
having  right,  it  will  not  be  fufficient ;  for  the  ftatute 
4  Hen.  7.  bars  all  perfons  who  do  not  claim  within 
five  years,  by  which  means  an  election  is  given  to  all 
thofe  who  have  a  right  at  the  time  when  a  fine  is  levied 
to  claim  or  not,  and  a  flranger  cannot  make  this  elec- 
tion for  them. 

PoUarc^  V.  §  53*  -^  diffeifor  levied  a  fine  with  proclamations, 

i;""^^^^'  the  diffeifee  not  knowing  it ;  and  a  flranger  made  an 

Moor  457.       entry  within  five  years,  to  the  ufe  of  the  diffeifee,  but 

Cro^^ElLz.  "'   ^h^  diffeifee  did  not  affent  to   it,  until  the  five  years 

5^**  were  expired.     It  was  determined  by  all  the  Judges 

that  the  affent   of  the  diffeifee  to  the  entry,  after  the 

five  years  had  expired,  was  not  fufficient  to  render  it 

valid,  bccaufe  the  flatute   of  fines  ought  to  be  taken 

ftriclly,  being  made  for  the  purpofe  of  repofe  and 

tranquillity. 

§  54.  A  perfon 
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5  54.  A  perfon  in  remainder  or  reverfion,  expedant  Slup.  Ton. 
on  a  leafe  for  life  or  years,  or  the  lord  of  a  tenant  by  \^vj.^\  c 
copy,  may  enter  in  the  name  of  the  tenant  for  hfe, 
the  tenant  for  years  or  the  copyholder,  to  favc  thofe 
particular  interefis,  as  well  as  their  own  freehold  and 
inheritance  :  and  the  entry  of  thofe  particular  tenants 
will  alfo  fave  the  rights  of  the  lord,  the  remainder- 
man, or  reverlioner,  on  account  of  the  privity  of 
eftate  which  is  between  them.  A  guardian  by  nur- 
ture, or  in  focage,  may  alfo  enter  in  the  name  of  his 
ward  to  avoid  a  fine,  and  fuch  an  entry  will  fave  his 
right. 

§  ^^.  The  entry  of  one  joint- tenant,  coparcener, 
or  tenant  in  common,  will  be  fufficient  to  avoid  the 
effed  of  a  fine,  as  to  the  otiier  joint-tenant,  coparcener, 
or  tenant  in  common. 

§  55.  By  the  flatute  4.  A/ifi.  c.  16.  f.  16.  it  is 
enacted,  "  That  no  claim  or  entry  to  be  made  of,  or 
*'  upon  any  lands,  tenements,  or  hereditaments,  fhall 
"  be  of  any  force  or  elTecl  to  avoid  any  fine  levied,  or 
"  to  be  levied  with  proclamations,  according  to  the 
"  form  of  the  flatute  In  that  cafe  made  and  provided, 
"  in  the  Court  of  Common  Pleas,  or  in  the  Courts 
*'  of  Seflions  in  any  of  the  counties  palatine,  or  in 
"  the  Courts  of  Grand  SefTions  in  PP^a/es,  of  any 
"  lands,  tenements,  or  hereditaments ;  or  fhall  be  a 
"  fufficient  entry  or  claim  within  the  flatute  of  limita- 
"  tions,  unlefs  upon  fuch  entry  or  claim  an  a6]:iori 
<'  fhall  be  commenced  within  one  year  next  after  th^ 

Vol,  Y.  R  "  making 
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*'  making  of  fuch  entry  or  claim,  and  profecuted  with 
«  effea." 

Plea.  %  SI*  '^^^  proper  mode  of  reverfmg  a  fine  for  any 

defedl  in  the  record  is,  we  have  feen,  by  writ  of 
error :  but  where  a  fine  is  void  ab  initio^  either  as 
to  all  mankind,  or  as  to  fome  particular  perfons,  its 
cffeds  may  then  be  avoided  by  plea. 

§  58.  Thus,  where  none  of  the  parties  to  a  fine 

have  an  eftate  of  freehold  in   the  lands  whereof  it  is 

levied,  fuch  fine  is  totally  void  as  to  all  flrangers,  and 

Dyer  215*.     may  be   avoided   by  pleading,    quod  partes  finis   nee 

2  Inft.  523.      eoruni  aliquis  tempore  levationis  finis ^  nihil  habiteriintj 

nee  eoriim  aliquis  babuit,  i^c.  fed  quidam  f.  S.    ruj'us 

fiatum  ipfe  habet.     This  mode  of  avoiding  a  fine  feems 

to  have  been  already  eftablifhed   in  the  time  of  Brae- 

Eraft.  436  h.   ton  :  Excufatur  etiam  qui  quod  clameum  non  appofucrit, 

fcilicct  ubi  finis  ipfo  jure  fit  nulliis^  ut  ft  faElus  fuit  de 

tenemcnto  quod  alius  tenuity  ut  fi  ipfe  qui  debuit  clameum 

appcfuiffe,  vd  antcceffor  fuus,  fuit  in  feifina  de  eadem 

re  quando  finis  faclus  fuit^  et  non  tile  vcl  antecejfor  fuus 

qui  fineni  allcgat, 

§  59.    The  plea  quod  partes  finis   7iibil  habuerunt^ 

might  originally  have  been  pleaded  by  any  perfon  who 

was  not  a  party  to   the  fine ;  and  there  is  a  very  long 

Foi.  ?3rl.  Y.     cafe  in  the  Rolls  of  Parliament,   14  Ed.  3.   N"  31.  in 

2.  p.  122.        -which  it  was  determined,  that   a   ftranger  fliould   be 

allowed  this  averment.     But  by  the  ftatute  4  lien-.  7. 

parties  and  alfo  privies  to  a  fine  are  deprived  of  this 

plea }  and  as  it  is  now  determined,  that  the  ilTuc  in 

8  tail 
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tall  are  meant  by  the  word  privy,  it  follows,  that  they 
cannot  avoid  a  fine  on  this  ground. 

§  60.  By  the  common  law  a  fine  might  be  avoided   Averment  of 
on  account  of  any  fraud  in  the  parties  who  levied  it. 

Excufatiir  etia?n  quis  quod  clameum  non  appofuerit ,  Ji  Braa;.436i. 
Jinis  faElus  fuerit  per  dolum  et  fraudem  vel  alio  modo  in 
alterius  prajudiciwn,  quod  finis  tenere  non  debeat, 

§  61.  Thus,  in   29  Eliz.  one  Hubert  was  convicted   Hubert's 

.  ,  Cale,  Cro. 

in  the  Star  Chamber  upon  a  bill  exhibited  againft  him   Eliz.  531. 
for  procuring  one  Webfier  to  acknowledge  a  fine,  in      Rcp^68^l' 
the  name  of  Alexander  GiUibrand  (who  was   then  be-   ^"-  ^ead.  7. 
yond  fea).     The  fentence  was,  that  he  fliould  be  fined 
and  imprifoned,  and  that  the  fine  thus  levied  fhould 
be  avoided  (if  it  could  be  fo  done)   by  entering  a 
vacat  on  the  roll,  or  otherwife  as  the  Juflices  of  the 
Common  Pleas  fliould  befl  approve ;  and  if  it  could 
not  be  fo  made   void,  that   then  Hubert^  by  fine  or 
otherwife,  as  GeUibrand  might  devife,  ihould  re-convey 
the  land  to  him  and  his  heirs. 

§  62.  Soon  after  the  refto ration,  doubts  were  enter- 
tained refpeding  the  power  of  Parliament  to  fet  afids 
a  fine  obtained  by  force  and  fraud. 

A  bill  having  been  brought  into  the  Houfe  of  Lords    Lords  Jour, 
to  vacate  certain  fines  unduly  procured  to   be   levied    j^  c*aj\'2.''^ 
by  Sir  Edward  Poivell  and  Dame  Mary  his  wife,  the 
Houfe  commanded  the  Judges  to  deliver  their  opinions 
thereon  in  point  of  law  :  the  Lord  Chief  Juflice  of 
the  King's  Bench  delivered  it  as  his  opinion,  and  that 

R  2  of 
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of  all  the  iv^ft  of  the  Judges,  to  be,  "  That  they  did 
"  not  find  by  any  record  or  precedent  in  their  law 
*'  books  of  any  fine  which  had  been  perfected,  that 
"  had  been  vacated  for  fraud  or  force  in  Parliament, 
"  or  any  other  place."  The  queflion  was  then  put, 
whether  the  fine  was  obtained  by  force  ?  and  it  was 
refolved  in  the  afHrmative.     The  bill  pafTed,  but  the 

Id.  pa.  209.  following  protefl  was  entered,  figned  by  Lord  Chan- 
cellor Uyde  and  feveral  other  Lords,  "  That  fines  arc 
"  the  foundations  of  the  affurances  of  the  realm,  upon 
*'  which  fo  many  titles  depend,  and  therefore  ought 
'''  not  to  be  fhakcn,  nor  hath  there  any  precedent  oc- 
"  curred  to  us  wherein  any  fines  have  been  vacated 
"  by  judgment  or  acl  of  Parliament,  or  otherwife 
*'  without  confent  of  the  parties  j  the  eye  of  the  law 
"  looking  upon  fines  as  things  always  tranfacled  by 
"  confent,  and  with  that  reverence,  that  no  averment 
"  whatfoever  fliall  be  againll  them  when  they  are  per- 

Con-imons        *'.  fecled.*'     In  the  Houfe  of  Commons  counfel  were 

Jour,  vo .   .      ]^g^j.j  fQj-  ^^^  a^rainfl  this  bill,  and  the  Lloufe   beinc^ 

pa.  344.  t"  '  _  _  6 

13  fee  14  Car.  fatisfxed  t]iat  they  had  full  power  and  jurifdidion  of 
the  caufe,  the  bill  piifed. 

3  Rep.  ^oa.         5  ^3'  -A-  fine  may  alfo  be  avoided  by  an  averment 
lenk.'  2.54-.  '    ^-^  fraud,  in  confcquencc  of  the  flatute  27  Eli%.  c.  4. 
where  it  appears  to  have  been  levied  to  fecret  ufes,  for 
the  purpofe  of  deceiving   purchafers ;  or  by  an  aver- 
ment of  ufury  under  the  ftatutc  13  Zllz.  c.  8. 

Courts  of  §  64.   Although  a  fine  duly  levied  is   as   effe£lual 

'^"'  ^*  and   binding   in    a  court  of  equity  as  in  a  court  of 

law,   becaufe  it  is   one   of   the  common  affurances 
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of  the  realm,  and  was  orlgiaally  indituted  for 
the  purpofe  of  fecuring  thofe  who  were  in  pollidlon 
of  hmds  J  yet  if  any  fraud  or  undue  praclLce  ap- 
pears to  have  been  ufed  in  obtaining  a  fine,  the 
Court  of  Chancery  has  then  a  power  of  relieving 
againft  it,  a5  much  as  againft  any  other  conveyance  ; 
for  although  it  might  be  extremely  Improper  and  in- 
convenient to  admit  of  an  averment  in  a  court  of 
common  law,  againfl  a  fine  obtained  by  fraud,  becaufe 
it  would  be  dangerous  to  permit  the  evidence  of  a 
record  to  be  queflioned  in  any  cafe  whatever  ;  yet  as 
there  is  a  method  in  which  relief  may  be  given  in  cafes  Day  r. 
of  this  kind,  without  contradicting  the  principles  of  ^  j^^^j"  ^ 

the  common  law,  it  i;;   hicrhly  proper  that  a  court  of   ^'5- 

'        .  b     :i  V     ^  Wdbyv. 

equity  fiiould  adopt  it,  and  the  Lord  Chancellor  ap-    Wclby, 
pears  to  have  exercifed  this  jurifdiction  as  early  as  the    irvin.^Ab. 
rd^w  oi  QutQXi  Elizabeth.  373- 

§  G^,  The   Court  of  Chancery  however  docs  not 
abfolutely  fet  afide  a  fine  fo  obtained,  nor  does  it  fend 
the  party  aggrieved  to  the  Court  of  Common  Pleas  to 
get  it  rcveritd ;  but  it  confiders  all  thofe  who  have 
taken  an  Cilate  by  fuch  a  fine,  with  notice  of  the  fraud, 
as  trudees  for  the  perfons  who  have  been  defrauded, 
and  decrees  a  re-conveyaace  of  the   lands,  on  the  ge- 
neral ground  of  laying  hold   of  the  ill  confcience  of 
the  parties,  to  make  th-m  do  that  which  is  necefiaiy 
for  reftoring  matters  to  their  fituation.     But  with  re-   v/rlMu  r. 
Iped  to  any  technical  error  in  a  fine,  or  irregularity  of  -^°?,'vj 
the  commiHioners  who  have  taken  the  acknowledgment    Sc  Joha  y. 
of  it,  it  is  a  matter  only  cognizable  in  the  Court  of  1  Ab.f^q.  a^r. 
Common  Pleas,  becaufe  a  fine  bein^r  of  the  fame  na-    *  ^^^z^y  2t;y. 

R  3  tare 
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turc  as  a  judgment,  is  properly  examinable  in  that 
court  only  where  it  is  entered. 

Coleby  v.  §  66.  A  bill  was  filed  by  one  Coleby,  to  be  relieved 

iVern.  "oc.  againd  a  purchafe  made  from  the  plaintiff's  father, 
fuggefting  that  he  had  been  circumvented  and  impqfed 
upon  by  the  defendants.  The  defendants  infifted  on. 
their  purchafe,  and  it  appeared  that  there  were,  firft, 
articles  for  the  purchafe  under  hand  and  feal,  and  fome 
time  after  that,  a  conveyance  actually  made  and  exe- 
^  cuted  in  purfuance  of  thefe  articles,  and  the  purchafe- 

money  paid  and  fecured  ;  and  after  all  this,  a  fine 
levied  by  the  plaintiff's  father  to  the  purchafer.  Lord 
Keeper  Norfb,  upon  the  hearing  of  the  caufe,  fet  the 
purchafe  afide,  becaufe  there  appeared  to  be  fome 
art  ufcd  to  perfuade  the  plaintiff's  father  to  fell  the 
lands* 

Wnodhoufe  §  67.  A  pcrfon  having  prevailed  on   a  woman   to 

2  Verii  ^07  ^^^y  '^  ^^^^  °^  fome  houfcs,  and  to  execute  a  deed  de- 
claring the  ufes  thereof  to  himfelf  and  his  heirs,  it 
being  proved  that  the  woman,  at  the  time  of  levying 
the  fine,  declared  that  flie  muft  make  ufe  of  fome 
friend's  name  in  trufl  for  herfelf,  and  fhe  having  after- 
wards declared  in  her  will,  that  fhe  only  levied  the 
fine  for  the  better  enabling  her  to  difpofe  of  her  eflate, 
and  having  devifed  it  to  y.  S.  fubjed  to  the  payment 
of  her  debts :  the  Court  of  Chancery  decreed,  not 
only  that  the  lands  were  liable  to  the  debts  of  the  tef- 
tatrix,  but  alfo  that  the  pcrfon  to  whofe  ufe  the  fine 
was  declared,  fhould  convey  the  houfes  to  J.  S.  ac- 
cording to  the  will. 

S  68.  Where 
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§  68.  Where  a  fine  is  levied  by  a  perfon  who  has    tAik.^ni. 
got  into  poll'eflion  under  a  forged   deed,  a  court  of 
equity  will  not  allow  it  to  have  any  operation. 

§  69.  If  tenants  give  a  conditional  pofTefllon  only,    ije^  3<jo. 
provided   they  may  pay  their  rents  to  a  third  perfon, 
until  a  fuit  is  determined  :  a  fine  levit d  under  fuch  a 
poifeffion  will  not  in  z.  court  of  equity  be  allowed  to 
Jiave  any  operation. 

§  70.  By  the  common  law,  if  an  infant  or  idiot  has    2  Rep.  58^7. 
by  any  negled  or  contrivance  been  permitted  to  levy    loFep.  42^. 
a  fine,  his  declaration  of  the  ufes  thereof  will  be  good,    Hobart2  24. 
fo  long  as  the  fine  remains  in  force  ;  and  if  the  fine    ^    ^^*^^  ^ 
is  never  reverfed,  his  declaration  of  the  ufes  will  be 
binding  and  conclufive  on  him  and  his  heirs  for  ever; 
becaufe  the  law  will  not  prefume  that  a  fine,  which  is 
a  folemn  a6t  on  record,  has  been  levied  by  a  perfon 
labouring  under  fuch  difabilities,  and  therefore  until 
the  fine,  which  is  the  principal,  is  annulled,  the  decla- 
ration of  the  ufes  thereof  will  remain  good.     Thus, 
{lands  the   common  law  on  this  point ;    but  as  the 
Court  of  Chancery  has,  in  many  inftances,  compelled 
perfons  who  had  obtained  eflates  under  a  fine  in  a  frau- 
dulent manner,  to  re-convey  them  to  thofe  who  were 
really  intitled  thereto  :  fo,  that  court  will  interpofe  its    Ruflilcy  v. 
authority  in  cafes  of  this  kind,  and  not  fulfer  the  de-    ToiliiU  42. 
claration  of  ufes  of  a  fine  levied  by  an  idiot  to  bar  his 
heirs ;  as  no  fpecies  of  fraud  can   be  more  evident, 
than  that  of  obtaining  a  conveyance  from  a  perfon  of 
this  defcription. 

R  4  Thus, 
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Addlfcn  V.  Tlius,  where  one  Addifon  by  a  firfl  and  fecond  in- 

?V-n"'6  8     ^^^^^^^*^^^  ^^'^^  found  a  lunatlck  in   1 706  from  the  year 
2  Vef.  403.      1689,  without  any  intervals.     The  defendant  had  got 
'•      '     a  mortgage,  and  at  lafl  an  abfolute  purchafe  at  great 

undervalue,  by  deeds,  fines,  and  recoveries  j  the  court 

let  afide  the  purchafes. 

§  7 1 .  A  court  of  equity  will  not  fuffer  a   fine  and 
non-claim  to  bar  any  charge  on  lands,  where  the  per- 
.  '  fon  who  levied  the  fine  had  notice  of  fuch  charge. 

Drapers*  §  72.  Thus,  where  a  perfon  to  whom  lands  were 

Yard?ey,  '  devifed  chargeable  with  legacies,  levied  a  fine,  on 
2  Vcrn.  662.  vvhich  there  was  five  years  non-claim,  and  afterwards 
granted  a  rent-charge  and  mortgaged  the  lands.  It 
w'as  decreed  that  the  fine  and  non-claim  were  no  bar 
to  the  legatees^  becaufe  the  devifee  having  no  title  but 
under  the  will,  muft  have  had  notice  of  them. 

§  73.  A  fine  levied  by  a  truftee  will  not  be  allowed 
I  Vern.  uo.  ^^  affect  the  intereft:  of  the  cejiui  que  tvujl.  Thus,  in 
the  cafe  of  Bo'vey  v.  Smithy  the  Lord  Keeper  put  this 
cafe  to  Serjeant  Maynnrd^ — "  A.  fcifed  in  fee  in  trull 
"  for  B.  for  full  confideration  conveys  to  C.  the  pur- 
*'  chafer  having  notice  of  the  trufl ;  and  afterwards 
*'  C.  to  firengthen  his  own  eftate  levies  a  fine.  Whe- 
"  thcr  B.  the  ccJiui  que  irujl  be  not  in  tliat  cafe  bound 
"  to  enter  within  {\\z  years  ?  and  the  counfel  were  all 
"  of  opinion,  that  he  was  not  ;  for  C  having  pur- 
"  chafed  with  notice,  notwithflanding  any  confidera- 
"  tion  paid  by  him,  was  but  a  truftee  for  B.  and  fo 
••  the  cIlatG  not  being  difplaced,  the  fine  cannot  bar." 

§  74-  So 
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§  74.    So  in  the   c?.fe   of  Shielih   v.  Atkins^  Lord    3  Aik.cCj. 
Hardwickc  fays,  it  would  be  dangerous,  where  a  perfon 
enters  on  the  foot  of  a  trufl,  and  never  makes  any 
declaration  of  his  having  performed  the  truil^  to  con- 
ftrue  this  fuch  an  entry,  as  that  a  fine  and  non-claim 
afterwards  would  be  a  bar.     And  in  the  cafe  of  Lord 
Pomfrct  V.  Lord  Windfor,  his  Lordfhip  obferved,  that    2  Vezey  48J, 
a  court  of  equity  would  not  fuiFer  a  fine    levied  by  a    s.  p/ 
truftee,  to  bar  an  equitable  right :  and  that  if  a  prac- 
tice of  this   kind  was  fufFered  to   prevail,  a  court  of 
equity  might  as  well  be  abolidied  by  adl  of  Parlia- 
ment. 

5  75.  It  is  a  principle  of  equity,  that  if  a  flranger    i  Vem.  295. 
enters  upon  an  infant's  eftate  and   receives  the  profits, 
he  fhali  be  looked  upon  as  a  truflce    for   the   infant ; 
and  that  the  laches  of  a  truftee  fnall  not  prejudice  the 
fcjlui  que  triiji, 

§  ']^,  Thus,  where  A.  devifed  lands  to  truflees  until  Allen  v. 
his  debts  were  paid,  then  to  an  infant  and  his  heirs,  2  Vern.  ^68. 
the  defendant  entered  on  the  eflate  and  levied  a  ^\\\q  ; 
five  years  pafl ;  the  infant  brought  an ,  ejeftment  as 
foon  as  he  had  attained  his  full  age,  but  was  barred  by 
the  fine  and  non-claim.  He  then  brought  his  bill  in 
Chancery,  where  it  was  determined  that  although  the 
fine  and  non-claim  was  a  good  bar  at  law,  the  legal 
eilate  being  in  the  trufl.ees  who  were  of  full  age  and 
ought  to  have  entered,  yet  that  the  plaintiff  ought  not 
to  fuffer  for  their  laches,  being  an  infant.  The  court 
decreed  the  poiTcflion,  and  an  account  of  piofits, 
declaring  the  fine  and  non-claim  fhould  not  run  upon 

the 
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the  truH:  in  the  infant's  minority,  nor  he  fuffer  for  the 
laches  of  his  truftee. 


1  Vent.  P2. 

1  Lev.  272. 

2  Vczey482. 


§  77.  A  mortgagor  cannot  bar  a  mortgagee  by  a 
fine  and  non-claim  :  for  although  the  mortgagee  be  in 
reality  out  of  poffefTion,  yet  when  that  is  done  by  the 
confent  of  both  parties,  and  the  nature  of  the  contract 
requires  it  (hould  be  fo,  while  the  interefl  is  paid  : 
It  would  be  againft  the  original  defign  of  the  contraci:, 
that  any  aft  of  the  mortgagor,  except  the  payment 
©f  the  money,  fhouid  deprive  the  mortgagee  of  his 
fecurity. 


Weldon  v. 
Dux.  Ebor. 

1  Vern.  132, 

2  Vern.  89. 
Contra. 


Goodrick  v. 
Brown, 

1  Chan.  Ca. 
49. 

2  Vern.  56. 


§  78.  A  fine  and  non-claim  by  a  mortgagee  in  pof- 
fefiion  will  not,  from  the  fame  principle,  bar  the 
equity  of  redemption.  Thus,  where  a  fine  and  non- 
claim  was  pleaded  to  a  bill  brought  for  the  redemption 
of  a  mortgage,  the  plea  was  over-ruled. 

§  79.  Where  a  iine  is  levied  purfuant  to  a  decree  of" 
the  Court  of  Chancery,  for  a  particular  purpofe,  that 
Court  will  not  permit  it  to  operate  farther  than  the  de- 
cree direds. 


Trevor  y. 
Trevor,  Tit. 
32.  ch.  2 J. 
f.  36. 


§  80.  The  intention  of  marriage  articles  is  fo  far 
confidered  in  equity,  that  if  a  fine  be  levied  of  the 
lands  comprehended  in  fuch  articles  to  different  ufes, 
a  court  of  equity  will  compel  a  conveyance  of  the 
lands  to  the  ufes  of  the  marriage  articles,  notwith- 
flanding  the  fine. 


§81.  The 
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§  8 1 .  The  plea  of  a  fine  and  long  polTelTion  under 
it,  is  not  a  good  bar  to  a  bill  brought  for  a  difcovery 
of  the  deeds,  declaring  the  ufes  of  fuch  fine. 

§  82.  William  Lord  Brerctorty  being  feifed  in  fee  of  Holt  v. 
the  impropriate  retlory  of  Middlewich,  and  of  the  ad-    ^.B^wn  2?^ 
vowfon  and  vicarage  of  the  faid  church,  as  appendant 
to  the  rectory,  agreed  with  Robert  Lowe  to  convey  the 
fame  to  him  5   and,  in  purfuance  of  this  agreement, 
the  faid  William  Lord  Brereion  and  Elizabeth  his  wife, 
and  William,  their  fon  and  heir  apparent,  in  1 664,  le- 
yied  a  fine  fur  conufance  dc  droit  come  ceo,  l^c,  in  confi- 
deration  of  i  o©o  /.  therein  mentioned  to  be  the  pur- 
chafe-money,  in  the  court  of  the  county  palatine  of 
Chejier,  to  the  faid  Robert  Lowe,  and  to  Edward  Min- 
Jhall,  Gabriel  Hodgson,  and  John  Wilfo?i,  (who  all  three 
died  in  Lowers  life-time),  and  to  the  heirs  of  the  faid 
Robert  Lowe.      About  the  year   1702,  Samuel  Lowe, 
the  fon  and  heir  of  Robert  Lowe,  prefented  a  clerk  to 
the  vicarage  of  Middlewich,  who  was  inflituted  and 
inducted,  and  continued  in  poirefTion   till  his  death, 
which  happened  in  the  year  1718,  when  Francis  Lord 
Brereton,  prefented  his  clerk  to  the  vicarage,  who  was 
inftituted  and  inducted.     James  Lowe,  the  refpondent^s 
brother,  brought  a  writ  of  ^mre  Impedit,  but,  before 
the  matter  was  determined,  the  incumbent  died,  and 
the  refpondent  Lowe  prefented  his  clerk,  who  was  in- 
ftituted and  induced.      And  the  appellants  brought 
their  writ  of  ^are  Impedit ,  to  recover  that  turn  of 
prefentation,  claiming  the  fame   under  a  conveyance 
from  the  family   oi  Brereton.     The  refpondent  Lowe 
having  pleaded  his  title  to  the  re£tcry  and  vicarage 

under 
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under  the  purchafe  and  fine  above  mentioned,  the  ap- 
pellants, in  Eaftcr  term  1734,  exhibited  their  bill  in 
the  Court  of  Exchequer  againft  the  refpondent,  fetting 
forth,  that  William  Lord  Brereton  being  minded  to  fell 
the  glebe  and  tithes  of  the  faid  refVory,  the  refpondent*s 
grandfather,  who  was  then  bailiff  to  Lord  Brercion, 
prevailed  on  him,  his  lady  and  fon,  for  fome  fmall  fum 
of  money,  to  fell  and  convey  to  the  faid  Robert  Lowe  the 
glebe  lands  and  tithes  of  the  grcatefl  part  of  the  faid 
pariih ;  and  other  parcels  of  the  faid  tithes  were  about 
the  fame  time  purchafed  by  feveral  other  perfons,  and 
conveyed  to  them,  and  the  faid  Robert  Lcwe,  as  part 
of  the  confideration  for  the  purchafe  of  the  faid  tithes, 
agreed  to  take  upon  himfelf  the  payment  of  the  flipend 
of  nineteen  marks  to  the  vicar ;  but  neither  he  nor  his 
fon  ever  pretended  or  infilled  on  any  right  to  the  ad- 
vcvv'fon  of  the  vicarage,  nor  ever  attempted  to  prefent 
thereto,  except  in  the  year  1702,  when  Samuel  Lowe, 
taking  advantage  of  John  Lord  Brereton's  being  then  un- 
der a  commiffion  of  lunacy,  prefented  a  clerk.  The  ap- 
pellants, therefore,  prayed,  that  the  refpondent  might 
difcover  whether  there  was  not  fome  deed  wherein  the 
ufes  of  the  fine  were  declared,  and  whether  a  fubfe- 
cuent  fine  of  particular  parcels  of  the  re6tory  v.as  not 
levied  in  1667,  and  deeds  executed  declaring  the  ufes 

thereof. In  bar  to  this  difcovery,  the  refpondent 

pleaded  the  purchafe  fo  made  by  Robert  Lowe  his  grand- 
father, and  the  fine  thereupon  levied  to  him  of  the  faid 
reftory,  and  the  advowfon  of  the  faid  vicarage  ;  and 
alfo  the  payment  of  the  faid  fum  of  1000  /.  the  pur- 
chafe.money  mentioned  in  fuch  fine.  That  proclama- 
tions were  duly  made  on  the  faid  fine,  and  that  no 

claim 
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claim  was  made  to  the  premifes  within  five  years  next 
after.  That  the  refpondent,  and  thofe  claiming  under 
him,  enjoyed  the  premifes  for  fifty  years  and  upwards, 
and  infilled  on  the  flatute  of  limitations. 

On  the  9th  of  November  1734,  this  plea  came  on  to 
be  argued  before  the  barons,  when  they  ordered  that 
the  plea  fhould  be  allowed.  An  appeal  was  then 
brought  in  the  Houfe  of  Lords,  and,  on  behalf  of  the 
appellants,  it  was  argued,  that  the  fine  infilled  by  the 
plea  to  have  been  levied  to  Robert  Lowe,  Minfoall^ 
Hodgson,  and  Wilfon,  was  not  levied  with  an  inten- 
tion to  convey  the  rectory  to  the  conufees  for  tlieir 
own  ufe,  but  only  to  clear  the  title  to  the  retlory, 
which  was  then  intended  to  be  fold  in  parcels ;  and  as 
there  did  not  appear  to  be  any  declaration  of  the  ufes 
of  this  fine,  it  would,  by  the  rules  of  law-,  refult  to 
the  conufors.  That  the  end  of  the  bill  was  to  difcover 
the  intent  and  dcfign  of  the  faid  fine,  and  of  a  fubfe- 
quent  fine,  faid  to  have  been  levied  in  1667  to  the  faid 
Robert  Lowe,  of  divers  parcels  of  the  faid  reclory  ;  and 
by  the  difcovery  of  this  fecond  fine,  and  the  ufis  of 
it,  and  the  confideration  of  fach  conveyance,  to  fhew 
that  the  ufes  of  the  firfi:  fine  did  refult  to  the  conufors, 
or  at  lead,  as  to  fuch  parts  of  the  reftory  as  were  not  par- 
ticularly conveyed  by  the  fecond  fine,  and  the  deeds  de- 
claring the  ufes  of  it ;  and,  therefore,  the  firll  fine  ought 
not  to  have  been  pkaded  in  bar  to  fuch  difcovery,^ without 
a  denial  of  the  particular  circumflanccs  charged  by  the 
bill,  as  an  evidence  of  fuch  refulting  ufe.  That  the 
refpondent,  by  not  anfwcring  or  denying  the  feveral 
charges  in  the  bill,  touching  the  fecond  fine,  and  the 

declaradoa 
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declaration  of  its  iifes,  did  implicitly  admit  the  fame, 
and  that  the  advowfon  of  the  vicarage  was  not  com- 
prized therein ;  and  this  admiffion  was  a  flrong  evi- 
dence againft  him  to  (hew,  that  the  firfl  fine  was  levied 
only  for  the  purpofes  above  mentioned,  and  that  no- 
thing more  was  intended  to  pafs  to  his  anceftor,  than 
what  was  particularly  comprized  in  the  fecond  fine,  and 
the  declaration  of  the  ufes   thereof.     That  it  did  not 
appear  by  the  plea,  'vhat  was  the  real  purchafe-money 
of  the  advowfon,  nor  that  the  fame  was  paid  by  Robert 
Lozve,  the  refpondent*s  anceflor.     That  the  appellants 
and  the  refpondent  derived  under  the  fame  title,  and 
the  right  of  the  appellants  to  the  advowfon  appeared 
from  the  refpondent's  own  conveyances ;  the  pretence, 
therefore,  of  his  anceflor's  being  a  purchafer,  without 
any  notice  of  the  appellant's  title,  was  without  founda- 
tion.    And  as  to  the  quiet   enjoyment,  the  fine  and 
non-claim,  and  the  flatute  of  hmitations,  fet  up  as  a 
bar  to  the  difcovery  fought  by  the  appellants,  it  was 
faid,  that  as  to  the  glebe,  and  fuch  part  of  the  tithes, 
parcel  of  the  faid  recloiy,  as  the  refpondent  claimed, 
there  might  have  been  a  long  and  quiet  polfefTion,  nor 
was  his  title  thereto  at  all  impeached  by  the  appellant's 
bill ;  but  as  to  the  advowfon  of  the  vicarage,  the  only 
evidence  of  enjoyment  infiftcd  on  by  the  refpondent, 
was  a  prefentation  about  the  year  1702,  which  was  dur- 
ing the  lunacy  of  Lord  John  ;  and,  fince  that  time. 
Lord  Francis^  his  heir,  prefented  the  laft  incumbent, 
and  regained  the  poifcflion  of  the  vicarage.     It  was, 
therefore,  hoped,  that  the  faid  plea  (hould  not  bar  the 
appellants  of  a  full  difcovery  of  the  refpondent's  title, 
but  that  the  order  for  allowing  the  fazne  fhould  be  rc- 

verfed. 
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verfed.  On  the  other  fide,  it  was  contended,  that 
Robert  Lowe,  the  refpondent's  grandfather,  and  under 
whom  he  claimed,  was  a  purchafer  of  the  reftory  and 
the  advowfon  of  the  vicarage,  by  the  fine  levied  in 
1664,  for  1000/.,  without  any  notice  of  any  other 
title;  and,  therefore,  by  the  known  and  eflabliflied 
rules  and  practice  of  courts  of  equity,  the  refpondent 
ought  not  to  be  obliged  any  further  to  difcover  or  dif- 
clofe  his  title  ;  nor  were  the  appellants  entitled  to 
the  aid  of  a  court  of  equity  in  rcfpecl  to  fuch  title. 
That  by  the  fine,  proclamations,  and  non-claim  there- 
upon, and  by  the  length  of  peaceable  pofTeffion  and  en- 
joyment, which  the  refpondent's  grandfather,  father, 
and  brother,  and  thofe  claiming  under  them,  had  fuc- 
ceffively  of  the  faid  advowfon,  under  the  faid  fine  and 
purchafe  ;  the  title  under  which  the  appellants,  by  their 
bill,  claimed  the  fame,  was  utterly  and  effedlually  bar- 
red and  defeated  both  at  law  and  in  equity ;  and, 
therefore,  the  order  for  allowing  the  plea  ought  to  be 
affirmed,  and  the  appeal  difmiifed  with  cofts.  After 
hearing  counfel  on  this  appeal,  it  was  ordered  and  ad- 
judged, that  the  order  therein  complained  of,  fhould 
be  reverfed  ;  and  that  the  plea  fhould  (land  for  an 
anfwer,  with  liberty  to  except  fo  far,  as  to  oblige  the 
refpondent  to  difcover  any  conveyance  or  conveyances 
made  by  William  Lord  Brereton  and  Elizabeth  his  wife, 
and  William  Brereton  Efq.  their  fon,  or  any  or  either 
of  them,  to  Robert  Lo-we,  the  refpondent's  grandfather, 
alone,  or  jointly,  with  any  other  perfon  or  perfons ; 
and  to  difcover  any  deed  or  deeds,  declaring  the  ufes 
of  a  fine,  in  the  pleadings  mentioned  to  be  levied  in 
the  16th  year  of  King  Charles  11.  or  declaring  the  ufes 
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of  a  fine  in  the  pleadings  alfo  mentioned  to  be  levied  ill 
the  year  1667. 

§  ^■T^.  Although  a  bill,  in  equity,   is  not  fuch  art 
a£lion  as  will  avoid  a  fine,  if  the  fubjecl-matter  of  the 
fuit  be  of  legal  jurifdiclion  ;  yet  ftill,  in  fome  inflances, 
the  filing  a  bill  in  a  court  of  equity,  will   prevent  the 
2  Atk.  3B9,      bar  ariimg  from  a  fine  and  non-claim  ;  and,  in  cafes 
^^°'  of  this  kind,  the  court  will  dire61:  a  trial  at  law,  with 

an  order,  that  the  defendant  fhall  not  fet  up  the  fine  in 
bar  of  the  plaintiff's  claim,  upon  the  fame  principle 
that  a  court  of  equity  fometiraes  dlrecls  that  the  defen- 
dants, in  a  fuit  at  lav/,  (hall  not  plead  the  ilatute  of 
limitations. 

Flncko.  §  84.  S\t  jjhn  TJjornycroft  Bart,  being  entitled  to 

Ihornjxtoft,     ^    remainder  in  fee  of  the  eftates  in  queftion,  exped- 

I  Bro.  Rtrp.  A  '         ^ 

289.  ant  on  the  deceafe  of  his  fifter  Elizabeth^  the  then  wife 

4  Bro.  Pari. 

Ca.  9-.  of  Gei»eral    Handafyde,   devifed  the  fame   to   Hejiry 

Forjier  in  fee.  After  the  deceafe  of  Sir  John  Thorny' 
croft^  difputes  arofe  between  Mrs.  Handafydc,  who  wax 
heir  at  law  of  Sir  John  Thornycroft  and  Mr.  Forjier^  re- 
fpeding  the  validity  of  this  will,  which  were  compro- 
mifed,  and  Mr.  ForJler,  in  confidcration  of  630  A,  con- 
veyed all  his  intcrefl  in  the  eftates  devifed  by  the  faid 
will  to  General  liandafydc  and  his  wife  in  fee  as  joint- 
tenants.  Mrs.  Handafyde  furvived  her  hufband,  and, 
having  no  iflue,  Ihe  devifed  among  other  eftates,  "  her 
"  eftate  and  manor  of  Stockivell  in  the  parifti  of  Lant" 
"  bethy  in  the  county  of  Surry,  and  all  thereunto  be- 
*'  longing,  to  Henjlmw  Thornycroft,  and  his  heirs  male, 
"  and  appointed  him  her  executor,"     Upon  the  death 
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of  Mrs.  Handafyde,  llenjhaw  Thornycroft  entered  into 
poffeffion  of  all   the  eflates  whereof  flie   was   feifed, 
among  which  was  a  farm  fituated  in  the  parifli  of  St. 
Mary  Newington,  but  which  was  not  within  the  manor 
of  Stockwell,  and  therefore  did  not  pafs  by  the  will, 
and  in  Hilary  term  1773,  levied  a  fine  and  fuffcred  a 
recovery  of  all  thofe  ellates,  in  order  to  bar  the  intail. 
Previous  to  this,  Elizabeth  Fincke  and  An?i  Thorjiycrofty 
who  were  the  heirs  at  law  of  Mrs.  Handafyde,  filed 
their  bill  in  the  Court  of  Chancery  againfl  Henjhaio 
Thornycroft,  praying,  that  the  faid  Thornycroft  might 
fet  forth  the  dates  and  fhort  contents  of  all  the  deeds, 
evidences,  and  writings  in  his   cuflody  or  power,  re- 
lating to  the  eflates  whereof  Mrs.  Handafyde  died  feifed  ; 
and  that  he  might  likcwife  fet  forth  and  difcover  of 
what  lands  of  the  faid  Mrs.  Handafyde  he  was  in  pof- 
feffion, which  were  not  comprifed  in  her  will,  and  for 
an  account  of  the  rents  and  profits  of  the  faid  premifes 
received  by  him  fmce  the  deceafe  of  Mrs.  Handafyde^ 
and  for  a  delivery  of  all  deeds  relating  thereto.     The 
defendant,  by  his  anfwer,  denied  being  in  poffeffion  of 
any   eflates    belonging  to  Mrs.  Handafyde,    but  what 
were  comprifed  in  her  will.     The  heirs  at  law  foon 
after  difcovered,  that  the  farm  at  Newington  was  not 
devifed  by  the  will,  and,  therefore,  brought  an  ejc(5l- 
ment  for  the  recovery  of  it.     Notice  of  trial  having 
been  given  jufl  before  the  fummer  affizes  1778,  a  few 
days  before  the  trial  was  to  come  on,  the  folicitor  for 
the  defendant  informed  the  folicitor  for  the  plaintiff  of 
the  will  of  Sir  John  Thornycroft,  and  that  the  produc- 
tion   of  that  will,  and  fetting  up  the  title  oi  Henry 
Forfier  under  it,  would  nonfuit  the  plaintiff  in  ejeft- 
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ment,  but  did  not  mention  the  fine  or  the  deed  by 
which  Forjier^  title  was  conveyed  to  Mrs.  Handafyde^ 
that  deed  being  in  fad  not  then  difcovered.  The  heirs 
at  law  gave  notice  of  trial  for  the  Lent  affizes  1779, 
M'hen  Henry  Thornycroft  fet  up  the  fine  and  non-claim  ; 
and  there  having  been  no  aOual  entry,  the  plaintiffs 
were  nonfuited.  Upon  this,  the  plaintiffs  filed  a  bill 
of  revivor  and  fupplenient,  praying,  that  under  thefe 
circumilances,  the  defendants  might  be  reftrained  from 
fetting  up  the  fine  in  any  manner  to  the  prejudice  of 
the  pldntiffs.  The  cafe  was  heard  before  the  Lords 
Commiffioners,  Loughborough,  AJhhurft^  and  Hotham  ; 
and  on  behalf  of  the  plaintiffs  it  was  contended,  thaf 
they  fliould  have  proceeded  to  trial  at  the  Summer 
affizes  1778,  which  v.as  before  the  expiration  of  the 
five  years,  if  they  had  not  been  prevented  by  the  in- 
formation of  the  folicitor  ;  and,  therefore,  this  was  a 
proper  cafe  for  the  interference  of  a  court  of  equity. 
They  infifted  further,  that  the  filing  of  the  bill  in  the 
Court  of  Chancery  was  of  itfelf  fufficicnt  to  prevent 
the  bar,  arifmg  from  the  fine  and  non-claim  taking 
place. 

For  the  defendants,  it  was  urged,  that  there  was  rq 
impropriety  in  the  folicitor's  conduct  ;  that  the  court 
vould  not  interfere  to  prevent  the  operation  of  a  fine, 
unlefs  in  cafes  of  fraud  ;  and  that  the  bill  being,  in  fub- 
ffance,  a  mere  bill  for  difcovery,  could  not  operate  to 
prevent  the  bar  arifi ng  Irom  the  fine. 

Lord  Lcughbcrough. —  "  If  it  were  made  out  that 

"  the  plaintiffs  were  prevented  from  trying  their  caufe 
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*'  by  fraud,  I  fhould  think,  under  the  principles  of 
"  this  court,  the   defendants  ought   to   be    rellrained 
*'  from  fctting  up  the  fine  as  a  bar  ;  but  here  the  plain- 
tiffs take  it  for  granted,  that  a  bill  filed  in  this  court 
for  any  purpofe,  will  prevent  the  ftatute  of  limita- 
tion, or  a  fine  barring.     All  legal  interefls  are  bound 
by  the  fine  ;  if  the  fubjed-matter  of  the  fuit  be  of 
legal  jurifdiclion,  the  bringing  a  fuit  in  equity  will 
*'  not  bar  the  operation  of  the  fine.     If  a  demand   of 
*'  a  debt  be  made  here,  if  it  be  a  legal  debt,  this  court 
*'  being  applied  to  for  a  difcovery,  will  not  prevent  the 
"  ftatute  of  limitations  from  running  ;  but  if  it  be  for 
"  payment  out  of  afiets,  for  which  this  Is  the  proper 
"  jurifdidion,  there  the  filing  of  the  bill  is  the  com- 
"  mencement  of  a  proper  fuit.     I  do  not  fay,  that  a 
*'  cafe    m.ay   not   exill    where    the  bad  faith   of  par- 
"  ties   may  make  a  ground  to  prevent  a  fine  from  bar- 
*'  ring  ;  but  here  was  only  a  communication  of  the 
"  truth  of  the  cafe  ;  the  attorney  flated  all  he  knew  : 
"  it  was  not  his  duty  to  give  notice  of  the  fine  :  it  Vv'as 
"  not  in  proof  that  it  was  in  confequence  of  this  they 
"  did  not  try  the  caufe.     It  was  their  ov/n  judgment 
"  that  decided  upon  it.     A  legal  bar  has  taken  place 
"  in  confequence   of  a  legal   provifion,  whether  that 
"  provifion  be  wife  or  not,  it   mud  bind.     No   hard- 
"  fnip  has  occurred,  in  confequence  of  which  they  can 
*'  fay,  that  in  conicience  the  fine  flwuld  not  be  fet  up. 
"  This  is  a  legal  title,  over  which  this  court  has  no  ju- 
*'  rifdicllon,  and  no  fraud   has  intervened.     The  bill 
"  rauft  therefore  be  difmiifed." 

S  2  Lord 
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Lord  Commiffioner  Jfibur/?. —  "  I  am  of  the  fame 
"  opinion, — where  a  bill  is  filed,  with  a  prayer  for 
**  equitable  relief,  the  policy  of  the  law  fufpends  the 
"  ftatute  of  limitations  ;  jufl  as  in  the  cafe  of  the  com- 
*'  mencement  of  an  adion.  But,  with  refpecl  to  a 
*'  fine,  the  cafe  is  different ;  the  bringing  an  adlion  is 
"  not  fufficient  to  bar  the  operation  without  an  adiual 
"  entry  ;  no  more  can  the  bringing  a  fuit  here  be  fo, 
**  unlefs  the  entry  was  prevented  by  fraud.  In  any 
*'  other  cafe,  the  filing  the  bill  cannot  prevent  the  bar, 
"  and,  in  this  cafe,  there  was  no  fraud,  but  a  fair 
«  difclofure." 

Lord  CommlfTioner  Hoiham. —  "  If  the  filing  of 
*'  the  bill  is  not  a  fufficient  bar,  it  will  fland  on  the 
"  circumflances  of  the  cafe.  It  was  a  mere  bill  of 
"  difcovery,  which  is  not  fufficient.  If  the  circum- 
"  fiances  are  fuch,  that  there  had  been  an  impofition 
*'  on  the  party,  I  think  the  court  fhould  interpofe  ;  but 
♦'  it  was  a  fair  candid  converfation."  The  bill  was 
difmilfed. 

An  appeal  was  brought  from  this  decree  to  the  Houfe 
of  Lords  ;  and,  on  behalf  of  the  appellants,  it  was  faid, 
that  it  belongs  to  the  jurifdidlon  of  courts  of  equity, 
not  only  to  give  relief  where  the  party  entitled  to  the 
lands  has  a  title  only  in  equity,  but  alfo  where  the 
plaintiff  in  equity  has  the  legal  cflate,  and  can  recover 
at  law,  provided  the  deeds  which  are  evidence  of  his 
title  are  in  the  hands  of  the  defendant  in  pofTefTion  of 
the  lands.  The  court,  in  fuch  cafes,  relieves,  by  de- 
7  creeing 
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creeing  a  produdion  of  the  deeds  upon  a  trial  at  law, 
by  retraining  the  defendant  from  fetting  up  fatisfted 
terms ;  and  (in  cafe  an  account  of  the  rents  is  alfo 
prayed)  will,  after  a  recovery  at  law,  by  the  aid  of  the 
court,  decree  an  account  of  rents  and  profits.  In  like 
manner,  where  the  plaintiff  has  the  title  at  law,  and 
can  make  it  out  at  law,  without  any  aid  from  deeds 
in  the  defendant's  hands,  yet,  if  the  defendant  has  in 
his  hands  an  inftrument  which  will  defeat  the  plaintiff's 
legal  title,  and  has  alfo  another  inftrument  in  his  hands 
which  will  reftore  the  plaintiff's  title,  equity  will  either 
decree  the  defendant  not  to  give  the  firil  hiftrument  in 
evidence  at  law,  or  to  produce  both.  This  is  the  pre- 
fent  cafe  :  for  the  plaintiffs,  as  heirs  oi  Elizabeth  Han- 
dafyde,  could  make  out  their  title  at  law  to  the  lands, 
which  did  not  pafs  by  her  will,  without  any  aid,  by  prov- 
ing their  pedigree  :  but  it  was  in  the  power  of  the  de- 
fendants to  nonfuit  the  plaintiffs,  by  fhewing,  that  Sir 
Joh?i  Thornycroft  was  in  his  life-time  feifed  of  the  eftate 
in  queftion,  and  that  he  devifed  it  to  Forjlcr,  whereby 
Elizabeth,  his  filler  and  heir  at  law,  was  difmherited. 
But  by  the  conveyance  of  1745  from  Forjicr  to  Eliza- 
beth in  fee-fmiple,  and  the  production  of  it  at  law,  the 
plaintiffs  would  be  reinftated  in  their  title  as  heirs  to 
Elizabeth.  The  original  bill  was  brought  for  a  pro- 
dudion  and  infpeaion  of  all  the  title-deeds  by  the  heirs 
ci  Elizabeth  Handafyde  againft  the  dcvifee,  to  which 
produaion  the  heir  was  entitled.  And  the  plaintiffs 
prefuming  that  fome  aid  of  the  court  might  appear  to 
be  finally  neceffary  to  try  the  title  at  law,  the  bill  pray- 
ed an  account  of  rents  and  profits  and  delivery  of  the 
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deeds  belonging  to  the  defcended  eflates.     In  the  courfe 
of  purfuing  and  obtaining  this  difcovery,  it  came  out, 
that  Sir  yohn  Thornycroft  the  fon  made  a  will,  and  de- 
vifcd  to  F.rjicr^  and  it  alfo  came  out  by  the  lafl   an- 
fwer,  that  Torjicr  had  conveyed  to  EU'zabeth  tlandafyde 
in  fee.     It  alfo  came  out,  that  the   lands   in  queftion 
were  compiifed  in  an  old  fctilement  1722,  and  in   a 
term  of  five  hundred  years  thereby  created  for  raifing 
annuities,  which  have  been  fatisfied,  but  the  term  re- 
mained outflanding ;  fubject  to  which   term,  Sir  John 
Thornycroft^  the  fon,  took  the   lands  in  queftion.     So 
that  it  was  undoubted,  that  if  there  were  no  other  cir- 
cumflanccs  in  the  cafe,  the  court  had  a  jurifdidion, 
and  fliould  have  decreed  upon  the  hearing  of  the  caufe, 
that  the  bill  fnould  be   retained,  with   liberty  for  the 
plaintiff  to  bring  an  ejeclment,  that  the  defendants,  the 
devifees,  fliould  not  fet  up  the  term  of  five  hundred 
years ;  and,  in  cafe  tlie  will  of  Sir  John  Thorjiycroft  the 
fon  fhould  be  produced  in  evidence,  the  defendants 
fhould  likewife  produce  at  the  trial  the  deed  of  1745, 
and  that  all  further  directions  fliould  be  refcrved  till 
after  the  trial  was  had.     The  only  circumflances  in  the 
prefent  cafe  which  differed  from  the  above,  and  which 
were  the  grounds  of  difmifTmg  the  bill,  were,  that  in 
Hilary  term  1773,  (the  next  after  the  death   oi  Eliza- 
beth Uayidafydi^^  the.devifce  levied  a  fine  of  all  the 
devifcd  eflates,  and  alfo  of  the  defcended  eflates,  (hav- 
ing entered  upon  both  immediately  after  her  death). 
The  original  bill  was  filed  in    1776.     The  five  years 
non-claim   ran   from   Michaelmas   1778.       In    Odober 
178 1,  th€  anfwer  came  in  which  difcovered  the  deed 
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of  1 745,  and  admitted  it  to  have  been  in  the  hands  of 
the  devifee  from  the  time  of  the  death  of  Elizabeth 
Handafyde ;  and  the  anfwer  alfo  dated  and  infifled 
upon  the  fine  and  non-claim.  The  caufe  was  heard 
the  firfl  of  July  1783,  at  which  time  the  court  fliould 
have  added  to  the  dire6tions  above  mentioned,  that  the 
fine  and  non-claim  fiiould  not  be  infifled  upon  at  law, 
inilead  of  difmifling  the  bill  upon  the  ground  of  fuch 
fine  and  non-claim  only,  as  the  non-claim  had  elapfed 
pending  the  fuitin  Chancery  ;  and,  therefore,  the  court 
ought  not  to  have  permitted  the  defendant  to  take  ad- 
vantage of  it  at  law.  For  a  court  of  equity  will  not 
fuffer  the  rights  of  the  parties  to  be  changed,  pending 
the  fuit  in  a  cafe  within  the  jurifdiclion  of  the  court, 
and  where  the  court  can  relieve  ;  therefore,  if  a  tjuft 
eftate  is  before  the  court  in  a  lis  pendens^  and  a  fale  be 
made  of  the  trufl  cflate,  without  aclual  notice  of  the 
caufe  to  the  purchafer,  the  court,  at  the  hearing,  will 
decree  the  relief  againfl  the  purchafer,  which  the  plain- 
tiff in  the  caufe  was  entitled  to.  But  it  is  otherwife 
after  the  caufe  is  at  an  end,  for  then  the  party  muft 
have  exprefs  notice  of  a  decree,  as  he  muft  of  a  judg- 
ment at  law,  to  affect  him  with  equity.  So,  in  the 
cafe  of  a  fine,  equity  will  not  fuffer  a  non-claim  com- 
pleted, pending  the  caufe,  to  prevent  the  court  from 
doing  equity  ;  otherwife,  (as  Lord  Hardwicke  expref- 
fed  it  in  1  Atk.  390.),  it  would  trip  up  the  jurifdiftion 
of  this  court,  if  you  will  not  allow  (where  it  is  a  pro- 
per matter  of  equity)  a  bill  to  prevent  the  running  of  a 
fine.  So  where  a  court  of  equity  has  direfted  an 
adion,  the  defendant  has  been  reflrained  from  letting 
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yp  the  flatute  of  limitations,  which  has  run  pending 
the  fuit  in  equity.  * 

On  the  other  fide,  it  was  contended,  that  the  title 
of  the  appellants,  if  they  ever  had  any,  was  a  clear 
title  at  law  ;  it  needed  no  afliftance  of  a  court  of  equity 
to  bring  it  to  a  fair  difcuffion  :  and,  accordingly,  the 
mother  of  the  appellant  Pincke  and  the  appellant  Tbor- 
nycroft  brought  an  ejcdment,  which  might  have  been 
fairly  tried  without  any  fuch  afliftance ;  and  there  was 
now  no  obftacle  to  a  legal  determination  of  the  rights 
of  the  appellants,  except  the  fine.  That  there  was  no 
ground  for  a  court  of  equity  to  interpofe,  to  remove 
the  legal  bar  created  by  the  fine.  It  was  apprehended 
the  farm  at  Newington  was  devifed  by  the  will ;  but, 
fuppofmg  the  contrary,  there  was  not  in  the  cafe  any 
circumflance  which  could  give  a  court  of  equity  a  con- 
troul  over  the  legal  title  of  the  refpondents,  nothing 
■which  could  form  a  legal  obligation  upon  their  con- 
fciencc,  not  to  fet  up  the  fine.  The  appellants  at- 
tempted to  impute  ffaud  to  the  refpondents  or  their  fo- 
licitor  J  but  the  bill  did  not  flate  fuch  a  cafe  as  war- 
ranted the  imputation,  much  lefs  was  it  made  out  in 
proof.  A  fme  was  a  matter  of  record  open  to  the  in- 
fpe£licn  of  every  one  ;  the  Legiflature  had  given  it  an 
operation  to  bar  all  claims  not  afl'erted  in  due  time,  and 
it  was,  therefore,  the  duty  of  every  perfon  having  ^ 
claim,  to  inform  himfelf  whether  there  might  be  fuch 
an  impediment  to  the  alTcrtion  of  it.  Not  difclofmg 
to  an  adverfary  that  a  fme  had  been  levied,  which  might 
in  time  be  a  bar  to  his  claim,  could  fiot  be  deemed  ^ 

fraud. 
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fraud.  It  was  endeavoured,  therefore,  to  give  to  the 
converfation  of  the  folicltor  for  the  defendant  and  the 
folicitor  for  the  plaintiff  in  the  ejectment,  (of  which, 
there  was  no  evidence  but  the  anfwers)  fuch  a  turn  as 
might  make  it  appear  fomething  Hke  fraud.  But  the 
folicitor  for  the  defendant  merely  mentioned  a  claim 
made  by  perfons  to  whofe  apparent  tide  he  was  then 
unable  to  give  any  anfwer,  and  wl.lch  had  therefore 
excited  in  his  mind  much  apprehenfion  for  his  client's 
title ;  and  what  he  communicated  was  not  only  true, 
but  (according  to  the  information  he  then  had)  was  the 
whole  truth,  though  a  fubfequent  accidental  difcovery 
put  an  end  to  this  alarming  claim,  which,  if  it  had 
prevailed,  was  fuperior  to  the  title  of  the  heirs,  as  well 
as  of  the  devifee  of  Mrs.  Handafyde.  It  was  true,  the 
hdrs  countermanded  their  notice  of  trial  of  the  ejeft- 
ment,  but  their  own  judgment  decided  their  condud:. 
It  was  alferted  by  the  appellants,  that  if  the  eje£lment 
had  proceeded  to  trial,  the  fine  mufl  have  been  difco- 
vered,  and,  five  years  not  having  then  elapfed  from  the 
laft  proclamation,  the  heirs  might  have  entered  to  avoid 
the  fine.  But  this  alTertion  was  not  founded  in  truth  ; 
the  will  of  Sir  yobn  Thornycroft  would  have  been  a 
fufficient  defence,  and  there  would  have  been  no  necef- 
fity  for  fetting  up  the  fine. 

It  was  ordered  and  adjudged,  "  That  the  faid  decree 
*'  or  order  of  difiniffion  complained  of  in  the  faid  ap- 
"  peal  fliould  be  reverfed.  And  it  was  further  or- 
"  dered  and  adjudged,  that  the  bill  (hould  be  retained 
**  for  twelve  months,  and  that  the  plaintiifs  fhould  be 

"  at 
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"  at  liberty,  in  the  meantime,  to  bring  fuch  a6lion  or 
"  actions  at  law  as  they  fliould  be  advifed,  l5'c.  And 
**  it  was  further  ordered  and  adjudged,  that  the  faid 
"  defendant  Edward  Tbornycroft  fhould  not  infift  in 
"  fuch  adion  or  actions,  or  on  any  trial  to  be  had 
"  thereon,  on  the  fine  mentioned  in  the  pleadings,  or 
**  on  any  non-claim  which  had  enfued  thereon,  or  any 
"  other  fine  or  non-claim  which  might  have  incurred 
"  fince  filing  the  original  bill/* 
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Seftion  i. 
Origin  ofa  .     RECOVERY  in  its  mod  cxtenfive  fenfe,  is  the 

Kecovcry.  j-\  ' 

reftitution  of  a  former  right,  by  the  folemn 
judgment  of  a  court  of  juflice  ;  and  judgments,  whe- 
ther obtained  after  a  real  defence  made  by  the  tenant, 
or  upon  his  default,  or  feint  plea,  have  equally  the 
fame  force  and  efficacy  to  bind  the  right  of  the  land  fo 
recovered,  and  to  veft  a  free  and  abfolute  eflate  in  fee 
fimple  in  the  recoveror. 

§  2.  A  com- 


Title  XXX Vr.     Recovery.     Cb.  I  §  2,  3.  269 

§  2.  A  common  recovery  is  a  judgment   obtained    Bac.  Tra^^t 
in  a  fiditious  fuit  brought  againfl  the  tenant  of  the    ^'^^' 
freehold,  in  confequence  of  a  default   made   by  the 
perfon  who  is  lad  vouched  to  warranty  in  fuch  fuit.  / 

§  3.  A  common  recovery  departs  fo  far  from  the 
original  modes  of  transferring  property,  and  is  in  its 
procefs  fo  complicated  and  artificial  that  if  we  had  no 
hiftorical  evidence  of  the  time  when  it  was  firft 
adopted  among  the  common  afTurances  of  the  law,  w^a 
might  fafely  pronounce  it  to  be  in  fome  refpefts  a 
modern  invention ;  but  the  faft  is  well  known  that  we 
are  indebted  to  the  ingenuity  of  the  ecclefiaftics  for 
the  introduClion  of  common  recoveries,  in  order  to 
evade  the  flatutes  of  tnortma'm,  by  which  they  were 
prohibited  from  purchafmg  or  receiving,  under  pre- 
tence of  a  free  gift,  any  lands  or  tenements  whatfo- 
erer.  To  effed  this  purpofe  the  religious  houfes  ufed 
to  fet  up  a  fiditious  title  to  the  lands  intended  to  be 
given  or  fold,  and  brought  an  adion  againfl  the 
tenant  to  recover  them  ;  the  tenant  by  collufion  made 
no  defence,  whereby  judgment  was  given  for  the  reli- 
gious houfe,  which  then  recovered  the  lands  by  fen- 
tence  of  law,  upon  a  fuppofed  prior  title. 

Although  proceedings  of  this  kind  were  carried  on 
by  a  fpecies  of  conventional  fraud,  between  the  reli- 
gious houfe  and  the  tenant  of  the  land,  yet  the  judges 
held,  that  in  thefe  cafes  the  rehgious  communities  did 
n'ot  appropriate  fuch  lands  per  tituliim  don't  vel  alterius 
alienationis,  as  the  ftatute  of  mortmain  expreifes  it,  nor  piowd.  45, 
that  they  were  within  the  words  aut  alio  quovis  modo 

arte 
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arte  vel  ingcnio  ;  for  as  recoveries  were  profecuted  in  a 
courfe  of  law,  they  were  prefumed  to  be  jufl ;  and  it 
was  accordingly  held  by  the  courts  of  juilice  that  they 
were  not  within  the  ftatute. 

§  4.  The  notoriety  and  evidence  which  attended 
feigned  recoveries  was  fuch,  that  they  were  not  ufed 
by  the  ecclefiallicks  alone,  but  were  foon  adopted  by 
lay  perfons,  as  a  common  mode  of  transferring  lands. 
Thus  it  appears  by  the  flatute  of  Gloucejicr^  6  Ed.  i . 
that  feigned  recoveries  were  at  that  time  in  conftant 
life,  for  it  i§  provided  by  the  i  ith  chapter  of  that  fla- 
tute, that  a  termor  for  years  migh^.fa]^lfy  a  feigned  re- 
covery, fufl'ered  by  the  owner  of  the  inheritance. 

§  5.  Tlie  want  of  moderation  on  the  part  of  the 
ecclefiaflicks  counteraded  the  effeds  of  their  inge- 
nuity ;  for  being  gratified  by  the  fuccefs  of  their  prac- 
tices, they  had  fuch  frequent  recourfe  to  feigned  reco- 
veries as  to  occafion  a  parliamentary  interference : 
hence  by  the  ilatute  of  Wejijnhijicr  2.  13  Ed.  i.  c.  32. 
it  was  enacted,  that  in  all  cafes  where  ecclefiaflical 
perfons  recovered  lands  by  default,  a  jury  fliould  try 
the  right  of  the  demandants  to  the  land,  and  if  the 
religious  houfe  was  found  to  have  a  title,  they  fhould 
recover  feifm,  otherwife  it  fliould  be  forfeited  to  the 
immediate  lord  of  the  fee,  in  the  manner  directed  by 
the  (latute  of  mortmain. 

§  6.  In  confequence  of  this  rcflraint,  feigned  reco.^ 
veries  fecm  to  have  been  difufed   for   a   confiderable 
tii»e,  nor  \yere  they  again  brought  into  general  prac- 
tice 
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tice  until  fome  centuries  afterwards,  when  they  were 
refumed  as  a  mode  of  evading  the  ftrictnefs  of  the 
ftatute  de  donis  conditionalibus . 

§  7.  Many  attempts  were  made  by  the  people  to  Tit.  2.ch.2. 
procure  a  legiilative  repeal  of  this  offenfive  flatute, 
but  they  were  conftantly  and  fuccefsfully  oppofed  by 
the  great  barons ;  however,  as  the  inconveniencies 
arifmg  therefrom  were  fo  manifeft,  the  ingenuity  of 
the  judges  was  continually  exerted  in  contriving  diffe- 
rent modes  to  evade  it ;  at  length  a  cafe  arofe  in  the 
1 2  Edw.  4.  in  which  it  was  in  effed  determined,  upon 
principles  which  will  be  explained  in  a  fubfequent 
chapter,  that  a  common  recovery  fuffered  by  a  tenant 
in  tail  fhould  operate  as  an  effedual  bar  to  his  eflate 
tail,  and  alfo  to  all  the  remainders  and  the  reverfion 
depending  thereon.  From  that  time  common  reco-  WiUes  Rep, 
veries  have  become  extremely  frequent,  and  have  ever 
lince  been  confidered  as  common  affurances,  by 
means  of  which,  tenants  in  tail  are  enabled  to  difpofe 
of  their  cflates  tail,  or  to  convert  them  into  eftatcs  in 
fee  fimple. 

§  8.  A  common  recovery  being  a  judgment"  ob-  Manner  in 
talned  in  a  real  action,  although  it  be  fiditious,  yet  rg^^/jj'' 
the  fame  mode  of  proceeding  mufh  be  purfued,  and 
all  thofc  forms  ftridly  adhered  to  which  are  neceflary 
to  be  obferved  in  an  adverfary  fuit ;  for,  as  Pigot  ob- 
ferves,  though  common  recoveries  are  to  fome  intents 
deemed  ficlitious  proceedings,  yet  it  is  necelTary  there 
(houid  be  a6}or:s  fahulaa. 

5  9.  The 
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§  9.  The  firfl:  thing  therefore  requifitc  to  be  done, 
in  fufFerhig  a  common  recovery,  is,  that  the  perfon 
who  is  to  be  the  demandant,  and  to  whom  the  lands 
are  to  be  conveyed,  fhould  fue  out  a  writ  or  pracipe 
againfl  the  tenant  of  the  freehold;  whence  fuch  tenant 
is  ufually  called  the  tenant  to  the  pracipe. 

§  10.  In  obedience  to  this  writ,  the  tenant  of  the 
freehold  appears  in  court,  either  in  perfon  or  by  his 
attorney  ;  but  inftead  of  defending  the  title  of  the 
land  himfelf,  he  calls  on  fome  other  perfon,  who, 
upon  the  original  purchafe,  is  fuppofed  to  have  war- 
ranted the  title,  and  prays  that  fuch  perfon  may  be 
called  in  to  defend  the  title  which  he  warranted,  or 
otherwife  to  give  the  tenant  lands  of  equal  value  to 
thofe  which  he  fhall  lofe  by  defe£l  of  his  warranty. 
This  is  called  the  voucher,  vocatio,  or  calling  to  war- 
ranty. 

,  .  ,  Q  1 1 .  The  perfon  thus  called  to  warrant  the  title 
(who  is  ufually  called  the  vouchee)  appears  in  court, 
is  impleaded,  and  enters  into  the  warranty,  by  which 
means  he  takes  upon  himfelf  the  defence  of  the  land. 
The  demandant  then  defires  leave  of  the  court  to  im- 
parle  or  confer  with  the  vouchee  in  private,  which  is 
granted  of  courfe.  Soon  afterwards  the  demandant 
returns  to  court,  but  the  vouchee  difappears,  or  makes 
default ;  in  confequence  of  which  it  is  prefumed  by 
the  court  that  he  had  no  title  to  the  lands  demanded 
in  the  writ,  and  therefore  could  not  defend  them, 
whereupon  judgment  is  given  for  the  demandant,  now 

called 
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■  called  the  recoveror,  to  recover  the  laiius  in  queftlon 
Againil  the  tenant,  and  judgment  is  alfo  given  for  the 
tenant  to  recover  againll  the  vouchee,  lands  of  equal 
value,  in  rccompence  for  the  land  fo  warranted  by  him, 
and  now  loft  by  his  default. 

§  12.  This  is  called  the  recompence,  orrecoverj'-  In 
Value ;  but  as  it  is  cuflomary  to  vouch  the  cryer  of 
the  Court  of  Common  Pleas,  who  is  hence  called  the 
common  vouchee,  the  tenant  can  only  have  a  nominal 
recompence  for  the  land  thus  recovered  againft  him  by 
the  demandant. 

§  13.  A  writ  of  habere  facias  fe'iftiiam  is  then  fued 
out,  directed  to  the  iheriff  of  the  courxty  in  which  the 
lands  thus  recovered  are  fituated  ;  and  on  the  exe- 
cution and  return  of  this  writ,  the  recovery  is  com- 
pleated. 

§  14.  The  recovery  here  defcribed  is  with  fmgle 
voucher  ;  but  a  recovery  may,  and  is  frequently  fuf- 
fered  with  double,  treble,  or  farther  voucher,  as  the 
exigency  of  the  cafe  may  require. 

§  15.  In  a  recovery  with  double  voucher,  the  tenant 
or  proprietor  of  the  land,  conveys  an  eftare  of  free- 
hold to  fome  indifferent  perfon,  againft  whom  the 
writ  is  brought ;  tne  tenant  to  the  precipe  then  vouches 
the  proprietor  of  the  land,  who  vouches  over  the 
common  vouchee. 

Vql.V.  T  §  16.  In 
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ilnft.  9^.  §  1 6.  In  every-  common  recovery  the   demandant 

acquires  the  fee  fimple  of  the  lands  recovered  although 
the  word  heirs  be  not  mentioned  in  the  judgment,  be- 
caufe  the  writ  being  brought  for  the  abfolute  property 
or  fee  fmiple  of  the  lands,  if  judgment  is  obtained,  it 
mufl:  be  for  as  much  as  was  demanded  in  the  writ,  and 
in  all  adverfary  fuits  every  recoveror  recovered  a  fee 
fimple. 


TITLE 
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TtTLE  XXXVi. 
RECOVERY, 

CHAP.  IL 

Of  the  Writ  of  Entry. 

§  I.  Things requ'fte  to  a  Recovery.   \  ^  z.  Writ  of  Entr^. 


I 


Seftion  i. 
T  appears  from  the  preceding  chapter,  that  the  fol-   Things  re- 
lowing  things  are  requifite  to  the  validity  of  a  com-    Recovery* 
mon  recovery  :  Firft,  That  a  proper  writ  be  fued  out. 
Secondly,  That  the  perfon  againll  whom   the  writ  is 
brought,  be  aftual  tenant  of  the  freehold.     Thirdlyj 
That  fuch  tenant  do  vouch   over  fome  other  perfon. 
Fourthly,  That  judgment  be  given  for  the  demandant 
agalnfl   the   tenant,    and   for   the    tenant   againif   the 
vouchee.     And,  Fifthly,  That    the   recovery   be    exe^ 
cuted  by  the  flieriff  of  the  county  in  which   the  lands 
lie.     We  fliall  now  proceed  to  explain  more  particu- 
larly thofe  different  circumftances. 

§  2.  A  common  recovery  being  a  judgment  in  a  real    wHt  of 

action,  it  cannot,  of  courfe,  be  reo^ularly  commenced,    Entry. 

.  3  J^^"-'P'  3  <*• 

without  a  proper  original  v/rit ;  however,  if  a  recovery 

is  fuffered  without  an  original  writ,  it  is  not  abfolutely 

void,  but  only  voidable. 

T  3  §  3*  -^  Con*- 
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§  3.  A  common  recovery  may  be  fulFcred  on  any 
writ,  by  which   lands  are  demandable  ;  but    the  writ 
which  is  now  ufually  fued  out  for  that  purpofe,  is    a 
writ  of  entry  fur  dijfcifin  in  the  nature  of  an  affize, 
which  is  properly  grounded  on  a  diffeifm  done  to   the 
demandant  himftlf ;  it  may  be  brought  in  the  per,  the 
^(fr  and  the  cm,  or   the^:*^;  and,  in   common   reco- 
Poo^-h  Real      yeries,  it  is  always  brought  in  the  poji.     And  the  rea- 
2  Inft.  154.       fon  why  this  writ  was  chofen  for  the  purpofe  of  fuffer- 
ing  common  recoveries,  was,  becaufe  the  tenant  may, 
in   this  fpecies  of  action,  vouch  at   large,  and  is  not 
bound  to  vouch  within  the  degrees  of  the  per,  the  per 
and  the  cm,  or  the  poJl ;  fo  that  it  is  tfie  fafefh  action 
for  purchafers,  who  need  not  fear  writs  of  error  for 
wrong  or  illegal  vouchers.     In  this  writ,  the  demand- 
ant alleges,  that  the  tenant  had  no  legal  title  to  the 
land,  but  came  into  pofleffion  of  it  after  one  A.  B,  had 
turned  out  the  demandant, 

§  4.  When  a  recovery  became  a  common  affurancc, 
the  king,  by  that  means,  frequently  loft  his  fmes  for 
alienation;  but,  by  the  ftatute  2)'^  Hen.  8.  c.  i.  f.  15. 
it  was  enacted,  that  fines  for  alienation  fhould  be  paid 
upon  obtaining  writs  of  entry  in  the  poJi  for  fuffering 
common  recoveries, 

§  5.  The  writ  on  which  a  recovery  is  fullered  ought 

to  be  fimilar  in  every  refpe6t  to  a  writ  which  is  fued 

out  for  the  purpofe  of  commencing  an  adverfary  fuir. 

2  Rol.  Rep.      The  courts,  however,  make  a  diftindtion  between  a 

^*  breve  adverjarium  and  a  breve  amicabile,  and  will  con- 

ftrue 
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lime  the  latter  in  a  much  more  favourable  manner  than 
the  former. 

§  6.  Thus,  where  a  writ  of  error  was  brought  to    ^^^rmer's 
reverfe  a  common  recovery,  which  had  been  fuffercd   40   ' '' 
on  a  writ  of  entry  in  the  pojl  of  a  manor,  and   of  a    '■^^^'^'  ^"' 
yearly  rent  or  penfion  of  four  marks,  and  alib  of  an 
advowfon,  one  of  the  errors  afligned  was,  that  a  writ 
of  entry  in  the  pq/i,  does  not  lie  of  an  advowfon.    But 
it  was    unanimoully   determined,    that   the  judgment 
fhould  be  affirmed,  becaufe  a   common   recovery  was 
not  to  be  compared  to  a  judgment  in  an  adverfary  fuit, 
as  it  is  by  ufage  and  cufliom  become  a  common  alTur- 
ance  and  conveyance  of  lands,  and  is  had  by  the  mutual 
confent  of  the  parties,  ct  confcnfns   toHit  cvrcrcm.     Be- 
fides,  if  it  were  otherwife,  no  recovery  could  be  fuffered 
of  an  advowfon  or  common  in  grofs,  or  of  many  oiher 
things,  which  would  be  highly  inconvenient. 

§  7.  So,  where  a  writ  of  entry  bore   date    i  Mar,    Barton's 
7  Eli%.  and  the  return  was  made  die  Limes  quart  a   Sep-    ^  -Vcm 
timana  quadragejima  proxim.futur.  the  faid  firfL  day  of   E'i^-  3'^^- 
March^  being  the  firft  week  of  Lent,  7  Eli::.,  and  upon 
this  it  was  inferred,  that  the  tenant  was  not  to  appear 
until  Monday  in  the  fourth  week  of  Lent^  8  Eliz.  which 
was  a  long  time  after  the  voucher  appeared  and  vouched 
over.     But  it  was  determined  by  the  whole  court,  that 
the  original  writ  fhould  be  taken  as  it  was  written,  to 
be  returnable  on  Monday  in  the  fourth  week  of  the 
fame  Lent^  7  Eli-z.  for  it  jQiall  be  taken  (as  it  is  written 
Ihortly)  in  fuch  a  manner  as  to  make  the  recovery  good. 

•    T3  §8.  Acorn- 
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Anon.  Lit.  §  8.  A  common  recovery  was  fufFered,  but  no  writ 

■^'  ^^^'  of  entry  was  filed  ;  in  confequence  of  which,  a  writ  of 
error  was  brought :  it  was  moved  that  it  might  be  ex- 
amined, whether  any  writ  of  entry  had  been  filed  or 
not :  but  the  court  denied  it,  though,  if  it  appeared 
upon  record  that  a  writ  had  been  filed,  then  they  would 
confider,  whether  a  new  writ  fhould  be  filed  or  not ; 
and  it  was  faid,  that  if  a  recovery  was  exemplified  pur- 
suant to  the  ftatute  23  E/iz.  though  fome  part  of  it  was 
lofl,  yet  it  would  be  aided. 

§  9.  By  a  rule  of  the  Court  of  Common  Pleas, 
made  Trin.  30  Geo.  3.  "  It  is  ordered,  that,  from  and 
*'  after  the  firfl  day  of  Micb.  term,  then  next  enfuing, 
*'  in  every  common  recovery  wherein  the  vouchee  or 
*'  vouchers  fhall  perfonally  appear  at  the  bar  of  that 
"  court  for  the  purpofe  of  fuffering  fuch  recovery, 
H.  Black.  R.  "  the  writ  of  entry  fhall  be  fued  out,  and  produced  at 
yo.  1.52  .  ii  the  time  of  the  recording  of  the  vouchee's  or  vouch-; 
*'  er's  appearance  at  bar,  at  the  foot  of  the  prciicipe  in 
^*  fuch  recoverv.'' 
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CHAP.  III. 

Of  the  Tenant  to  the  Precipe, 


^  I.  Reafons  nvhy  the  Tenant  to 
the  Pr£cipe  jhoiild  haie 
the  Freehold. 
17.  Wheie  there  are  Leafes  for 
LiveSf  they  need  not  he 
Jurrendered. 

19.  But  P  erf  OTIS   having  a  prior 

EJiatefor  Ufe  muf  join. 
2\.  A  Surrender  by  the  Tenant 
for  Lfe  IS  fometim.es  pre- 
fumed. 

20.  Different    Conveyances       hy 

ivh'tch    a    Tenant    to   the 
Pracipe  viay  be  made. 


^  30.   Fine. 

7^'^.  Although   no    Ufe    hs    de- 
clared. 
37.   Hujhandfeifed  jure  ux.  may 
make    a    Tenant    to    the 
Pracipe  without  his  IVifs's 
joining  in  a  Fine. 
40.  Fcojfnient. 
42.  Bargain  and  Sale  inr oiled. 

45.  Leaf  and  Rehafe. 

46.  A  Recovery  fometimes  good 

•without  a  Tenant  to  the 
Pracipe. 

47.  Statute  \:^Geo.  3. 


Seftion  i. 

A  Common  recovery  being  a  real  a£lIon  carried  on    Reafons  wVy 
•      •        1  r  1        1  rr  the  Tenant 

through  all  its  forms,  it  is  ablolutely  neceliary,   ^^^  ^^.^  p^^, 

that  the  perfon  againft  whom  the   writ   of  entry   is    ^'P'^'^;;;"^'^ 
brought,  fhould  have  an  eflate  of  freehold,  by  right  or    Freehold. 
by  wrong,  in  the  lands  to  be  recovered,  either  at  the    Boo^h  3.* 
time  when  the  writ  is  purchafed,  or  atleafl  before  judg- 
ment is  given  ;  becaufe,  if  he  has  not  the  freehold,  it 
will  not  be  in  his  power  to  reftore  the  lands  as  the  v,Tit 
direfts.     And,  in  common  recoveries,  there  is  an  ad- 
ditional reafon  ;  becaufe,  as  the  demandant  can  recover  -^ 
nothing  againit  the  teaant,  unlefs  the  tenant  has  the 

T  4  freehold^ 
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freehold,  fo  the  tenant  can  have  no  recompence  in  va^ 
lue  a'^aii.H:  the  v(.uchee,  in  confideration  of  what  he 
has  loft  ;  for,  until  the  demandant  fues  out  execution 
againft  the  tenant,  the  tenant  cannot  have  execution 
agalnfl:  the  vouchee  ;  and  if  the  tenant  has  nothing  in 
the  land,  no  execution  can  be  fued  againft  him,  nor 
can  any  recovery  in  value  be  had  over  ;  confcquently, 
there  will  be  no  recompence  to  bind  him,  and  the  re-; 
covery  will  be  no  bar. 

§  2.  If  the  tenant  to  the  pracipe  acquires  the  free-, 
hold  at  any  time  before  judgment  is  given,  it  will  be 
fufficient. 

Isceyv.Wil-        §  3-  Thus,  in  eje^Slment,  it  appeared  by  a  fpecial 
lihir.s,  R(.p.       verdid,  that  the  tenant  to  the  pracipe  had  not  acquired 

'Itrrip    Holt. 

6  J  4.  the  freehold  until  after  the  icjle  of  the  writ  o\  fummoncas. 

^  Ld  Pa  'm  ^^  ivarrantizandum  ;  fo  that  he  was  not  feifed  of  the 
227  475-  freehold  at  the  return  of  the  writ  of  entry.  The  Court 
of  Common  Pleas  determined,  that  the  recovery  was 
valid.  A  writ  of  error  was  brought  in  the  Court  of 
King's  Bench,  and  it  was  contended  on  the  part  of  the 
plaintiff  in  error,  that  the  recovery  was  void,  becaule, 
although  a  common  recovery  was  a  common  afTurance, 
yet  it  had, forms  peculiar  to  itfelf  which  ought  to  be 
obferved.  In  fuppofiticn  of  law,  the  tenant  ought  to 
have  the  lands  at  the  rime  of  fuing  out  the  writ,  oiher- 
wife  he  cannot  render  them  as  the  writ  fuppofes.  The 
court  fuppofes  the  tenant  to  be  feifed  of  the  lands, 
othcrwife,  to  what  purpofe  are  the  lands  demanded  from- 
him  ?  The  voucher  fuppofes  that  the  tenant  has  feifm 
of  the  lands,  for  it  would  be  abfurd  that  the  tenant 

fhould 


Carlh.  472. 
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/hould  vouch  another  perfon  to  warrant  lands  to  him 
which  he  has  not.  On  the  other  fide,  it  was  argued, 
that  in  all  cafes  of  auverfary  adions,  although  the  per- 
fon againft  whom  the  writ  was  brought  was  not  tenant 
at  the  time  of  the  tejie,  but  became  tenant  before  the 
return,  it  was  fulhcient.  If  the  tenant  to  the  pracipe 
was  not  feifed  at  the  return  of  the  writ,  he  might  avoid 
it  by  pleading  non-tenure  ;  if  inftead  of  that  he  vouch- 
ed over,  then  he  admitted  the  v/rit  to  be  good  as  to 
himfcif,  but  flili  the  vouchee  might  counterplead  the 
tenancy ;  if  he  did  not,  the  recovery  would  be  good 
by  efloppel  againft  the  parlies  to  it;  hovverer,  in  fuch 
a  cafe,  the  tenant  to  the  precipe  could  not  recover  over 
in  value,  becaufe  he  had  loft  nothing  ;  but  if  the  te- 
nant acquired  the  lands  after  the  voucher,  and  judg- 
ment was  given  againft  him,  it  would  bind  the  land  ; 
and  as  the  tenant  had  loft  the  land,  he  would  recover 
in  value  againft  the  vouchee  :  fo  that  the  recovery  would 
be  effettual.  This  being  the  law  in  adversary  fuits,  it 
ought  certainly  to  be  fo  in  common  recoveries,  which 
the  judges  take  notice  of  as  conmion  afTurances,  and 
which  they  will  always  fupport,  if  poffible. 

It  was  adjudged  that  this  recovery  was  good ; 
and  Lord  Chief  Juftice  Holt  hid,  the  genernl  rule 
was,  that  if  the  tenant  to  the  prcenpe  acquired 
the  freehold  at  any  time  before  t!ie  judgment 
was  given,  it  was  fufficient,  becaufe  it  cannot  then 
be  faid,  that  the  recovery  was  had  againft  a  per^ 
fon  who  had  nothing  in  the  lands ;  and  it  was  not 
enough  in  a  counterplea  of  voucher  to  fay,  the  voucher 
had  nothing  in  the  lands  at  the  time  of  the  voucher, 

without 
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without  adding  ncc  unquam  pojlea  ;  therefore  a  writ 
might  be  made  good  by  a  fubfequent  purchafe,  fo  might 
a  voucher ;  which  was  the  more  reafonable,  becaufc 
the  demandant  might  have  a  good  caufe  of  a6lion,  al- 
though the  tenant  had  not  the  land  when  he  commen- 
Snmbourn  v.     ^^^  j^jg  f^j|- .  fg  ^^at  it  was  fufficient,  in  law,  if  the 

liclkc, 

I  Show.  347.    tenant   had   the  land  to   render   at   any  time  before 


S.P. 


judgfment. 


o 


The  flatute  14  Geo.  2.  which  will  be  flated  at  the 
end  of  this  chapter,  has  obviated  all  objections  of  this 
kind  againfl  the  tenant  to  the  precipe. 

§  4.  If  the  tenant  to  the  pracipe  has  the  freehold  at 
the  time  when  judgment  is  given,  although  his  eftate 
be  afterwards  defeated,  yet  the  recovery  will  be  good. 

Ar.on.  §  5-  Thus,  where  land  was  given  to  an  alien  in  tail, 

4  Leon.  84.      remainder  over  to  another  in  fee  ;  the  alien  fufFered  a 
Goldib.  02.  ' 

common  recovery,  and  died  without  iflue.  All  this 
was  found  by  office,  and  it  was  contended,  that  the 
alien  was  not  tenant  to  the  land  when  the  recovery  was 
fufFered  ;  but  the  court  held  the  contrary,  that  the  re- 
covery was  good. 

5  6.  It  has  fometimes  been  doubted  in  praclice, 
whether  upon  the  death  of  a  perfon  whofe  widow  is 
entitled  to  dower,  the  heir  can  fuller  a  recovery  before 
aflignment  of  dower.  No  cafe  of  this  kind  has  ever, 
I  believe,  been  determined  ;  but  it  follows,  from  the 
C'Vd  T  principles  laid  down  by  Chief  Baron  Gilbert^  that  fuch 

»6.  a  recovery  would  be  good,  for  he  fays  the  law  calls 

the 
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the  freehold  on  the  heir,  immediately  upon  the  death    Tit.  6.  c.  4, 

of    the  anceflor  ;  but  the  law   does  not  call   dower     *  ^* 

on   the   wife,  fhe   takes   it  by   her   own   a6t.      It  is 

true,  that  when  the  widow  is  endowed,  the  pofTefTion 

that  the  law  cafts  on  the  heir  is  avoided,  and  the  widow 

Is  confidered  as  being  in,  from  the  death  of  her  huf- 

band  ;  but  ftill  the  heir  had  the  freehold  until  dov;er    Vlfle  Lit. 

was   aflignedy  which   is   fufficient   to  fupport  the   re-     "  ^^■** 

covery. 

§  7.  Although  a  perfon  has  acquired  the  freehold  Lincoln  Col- 
by diifeifin,  yet  he  will  be  a  good  tenant  to  thepracipe  ;  o  R^ep.^cS. 
and  in  all  cafes  where  the  validity  of  a  common  reco-  QrifRn  v. 
very  is  contefted,  the  court  will  fuppofe  that  there  is  Stanhope, 

J  '  *    _  Cro.Ja.  544. 

a  good  tenant  to  the  pnscipe,  if  nothing  appears  to  the 
contrary. 

§  8.  If  a  writ  of  entry  is  brought  againft  the  tenant  i  Vent.  358. 

of  the  freehold  and  a  Itranger,  the  recovery  v;ill  be  piardy.  Skin, 

valid,  for  the  recompence  in  value  v*'ill  go  to  the  perfon  3-  ^^3-  '^^  '^P- 
who  has  really  loft  the  eftate. 

§  9.  If  there  be  two  joint-tenants  of  a  manor,  and  a   Marquis  of 

n  ,-   1  ,     1  •    1  1  •    n.  Wincheftcr** 

writ  of  entry  of  the  whole  manor  is  brought  againlt  one    Cafe,3R£p.i. 

of  them,  on  which  a  common  recovery  is  fufFered,  it 

will  only  be  good  for  the  moiety  of  the  perfon  againft 

whom  the  writ  was   brought  j  but  as   to  the  other 

moiety,  it  will  be  void  for  want  of  a  tenant  to  the 

pnseipe. 

§  10.  As  it  is  abfolutely  neceffary  that  the  tenant  to 
the  precipe  ihould  have  an  eftate  of  freehold,  it  fol- 
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lows,  tliat  no  perfon  who  has  not  an  eftate  of  freehold, 
can  of  himfelf  fuffer  a  common  recovery,  becaufe  he 
cannot  convey  a  freehold  to  the  perfon  againft  whom 
the  writ  is  to  be  brought. 

Kcb.  735.  S  ^^'  'i'hus,  where  a  leflee,  four  aiiter  r/V,  made  a 

'^^'  leafe  for  6d  years,  and  died,  in  the  Hfetime  of  the  ccjiui 

que  vie^  the  perfon  in  reverfion,  being  tenant  in  tail, 
fuffered  a  common  recovery,  which  was  held  erroneous 
for  want  of  a  good  tenant  to  the  pracipe ;  for,  upon 
the  death  of  the  tenant,  pour  auter  vie,  the  freehold 
was  cafl  on  the  tenant  for  years ;  fo  that  he,  or  fome 
perfon  claiming  under  him,  ought  to  have  been  tenant 
to  the  pnvcipe. 

Dormer*.  §  12.  So  where  lands  were  limited   to  Sir  Robert 

tVtk^V.  Dormer  for  99  years,  if  he  fhould  fo  long  live,  re- 
6  Erown  I'avl.  niainder  to  truftees  and  their  heirs,  to  preferve  contin- 
gent  remainders,  remainder  to  his  firft  and  other  fons 
in  tail  male.  Sir  Robert  having  iffue  a  fon,  Fleetwood 
Dormer,  they  both  joined  in  levying  a  fme  to  m.akc  a 
tenant  to  the  pracipe,  and  then  fuffered  a  common  re- 
covery. The  principal  queffion  in  this  cafe  was,  whe- 
ther the  freehold  pafled  to  the  truflees,  there  being  a 
confidcrable  error  in  the  words  by  which  the  remainder 
was  limited  to  them  ?  And  the  court  having  determ.in- 
cd,  that  the  freehold  did  pafs  to  the  truflees,  they 
concluded  that  the  recovery  was  void ;  for  if  it  was 
ponfidered  as  the  recovery  of  Robert  Dormer,  it  was 
void,  becaufe  he  being  only  tenant  for  years,  could 
not  give  a  freehold  to  another,  without  which,  there 
could  not  be  a  good  tenant^  to  the  precipe ;  for,  to 
n  make 
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make  him  fo,  he  muft  have  a  freehold)  in  him.  And, 
taking  it  as  the  recovery  of  Fleetwood  the  fon,  it  could 
not  be  good,  the  freehold  being  in  the  truflees,  and 
not  in  him,  he  having  only  a  remainder  expedlant  on 
the  determination  of  their  eftate.  And  as  to  the  fine 
levied  by  Robert  Dormer  and  Fleetwood^  it  flood  thus : 
confidered  as  the  fine  of  Robert,  it  was  void  for  want 
of  a  freehold,  it  being  fettled  beyond  all  doubt,  that  a 
fine  by  tenant  for  years  operates  nothing,  and  was  ab- 
folutely  void  ;  and,  confidered  as  the  fine  of  Fleetwood, 
it  was  equally  fo  for  want  of  a  freehold  in  him,  it  be- 
ing equally  clear,  that  none  can  levy  a  fine  but  he  who 
has  a  freehold  in  polTeHion. 

§  13.  It  has  been  long  fettled,  that  a  devife  to  exe-  i  Lift.  42  «. 
cutors  for  payment  of  debts,  and,  until  debts  are  paid,  ^  ^^'  ^^''^ 
only  gives  the  executor  a  chattel  interefl  in  lands  thus 
devifed,  and,  therefore,  docs  not  prevent  the  difpofal 
or  defcent  of  the  freehold  ;  fo  that,  if  after  fuch  a  de- 
vife, the  tefi:ator  gives  the  fame  lands  to  a  perfon  for 
life,  the  freehold  will  veil  in  fuch  devifee  immediately 
on  the  death  of  the  teflator,  and  he  will  be  enabled  ta 
make  a  good  tenant  to  the  pracipe* 

§  1 4.  So,  if  a  teflator  gives  his  executors  full  power 
to  receive  the  mefne  profits  of  his  eflates  in  a  particular 
place,  upon  trufl  to  pay  his  debts,  and  afterwards  de- 
vifes  thofc  eflates  to  a  perfon  for  life,  the  freehold  will 
become  veiled  in  fuch  devifee  on  the  death  of  the 
devifor,  and  he  may  make  a  good  tenant  to  the 
pracipe. 

§  15.  Thus, 
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Carter  v.  S  '5'  Thus,  where  Sir  Michael  Armyne  being  feifed 

J  P.' Wms.  *     ^^  ^^^  °^  fevcral  eftates  in  the  counties  of  Huntingdon^ 

5°S-       ^   ,     Lincoln,  ^c.  made  his  will,  and   thereby  defired,  that 
3  Brown  Pari.  '  '  ;_  ' 

ca,  C4.  his  executors  would  take  care  to  fee  all  his  debts  and 

legacies  paid  by  making  fale  of  his  perfonal  eftate  ;  and 
as  his  debts  were  great,  he  deviled  to  his  executors  all 
his  manors  and  lands  of  Cherry  Orton  and  Botolph 
Bridge,  to  be  by  them  fold  for  the  mod  that  could  be 
got,  and  the  monies  arifmg  from  fuch  fale  difpofed  of 
in  the  payment  of  his  debts  and  legacies.  i\nd,  left 
,  both  his  perfonal  eftate  and  the  monies  to  arife  from 
fuch  fale  (hould  not  be  fuilicient,  the  teftator  gave  his 
executors  full  power  to  receive  the  mefne  profits  of  his 
whole  eftate,  lying  in  Pick-worth  and  Willoughby,  in 
the  county  of  Lincoln.  The  tcflator  then  devifed  the 
faid  manors  of  Pickworth  and  Willoughby,  after  fuch 
time  as  his  debts  and  legacies  fhould  be  paid  by  the 
rents  and  profits  thereof,  to  Evers  Armyne  Efq.  for  his 
life,  without  impeachment  of  wafte  ;  and  in  cafe  the 
faid  Evers  Armyne  fhould  have  any  iffuc  male,  then  to 
fuch  iffue  male  and  his  heirs  for  ever  ;  and  after  the 
deccafe  of  the  faid  Evers  Armyne,  in  cafe  he  left  no 
iffue  male,  then  after  fuch  time  as  his  debts  and  lega^ 
cies  were  fully  paid,  he  devifed  the  manor  of  Pickwortb 
to  Thomas  Style  in  fee.  Evers  Armyne^  the  devifee, 
having  got  into  poiTefTion  of  the  faid  manors  oiPickworth 
aud  Willoughby,  fuffered  a  common  recovery  of  them 
before  the  debts  were  paid,  and  declared  the  ufes  there- 
of to  himfelf  in  fee.  This  cafe  having  been  heard  in 
the  Houfe  of  Lords,  the  Judges  were  directed  to  give 
their  opinions,  "  whether  the  eftate  for  life  was  vefted 
•'  in  Even  Armyns  at  thsi  time  of  the  recovery,  before 

"  all 


I 
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'*  all  the  debts  were  paid,  fo  that  he  could  make  a 
**  good  tenant  to  the  precipe  V*  And  the  Lord  Chief 
Juftice  of  the  Court  of  Common  Pleas,  in  the  name 
of  all  the  Judges  who  had  confulted  together,  delivered 
their  unanimous  opinion,  "  That  the  eflate  for  life 
*'  was  vefted  in  Evers  Armyne  at  the  time  of  the 
"  recovery.'* 

§  16.  It  is  not  only  necefHiry  for  a  perfon,  who  fuffers 
a  common  recovery,  to  have  an  eflate  of  freehold  in 
the  lands,  but  it  is  alfo  neceflary  that  it  {liould  be  an 
eflate  in  pofleflion ;  for  the  perfon  againfl  whom  the 
writ  is  brought  mud  be  a6lual  tenant  in  poiTeffion  of  the 
freehold  at  the  time  when  judgment  is  given  ;  fo  that  it 
frequently  happens,  that  perfons  who  are  entitled  to 
eflates  of  inheritance  in  lands,  are,  not withflan ding, 
difabled  from  fuffering  common  recoveries  of  them,  in 
confequence  of  their  not  having  a  freehold  in  poflef- 
fion.  This  happens  in  two  inflances :  ifl,  Where  the 
lands  are  let  out  on  leafes  for  lives :  2dly,  When  there 
is  an  eflate  for  Ufe  prior  to  their  eflate  of  inheritance.  '    . 

§  1 7.  Before  the  flatute  of  quia  emptorcs^  fubinfeu-   Wh-rrc  there 
dations,  whereon  rents  and  fervices  were  referved,  did   \^^  Lives, 
not  prevent  a  writ  of  entry  from  lying  againfl  the  free-   Jj^'^y  need  not 
holder  of  the  feignory  ;  when  common  leafes  to  farmers   ed. 
for  one  or  more  life  or  lives  referving  rent  came  in  ufe, 
they  refembled  fubinfeudations,  and,  therefore,  ought 
not  to  have  prevented  the  precipe  from  being  brought 
againfl   the  owner  of  the  freehold  under  which   the 
leafes  were  granted  ;  but  it  v/as,  however,  thought  ne- 
ceflary, and  became  ufual,  for  the  perfon  who  intended 

3  .   ^® 
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to  fuffer  a  recovery,  to  get  conditional  furrenders  from 
the  tenants  for  lives,  in  order  to  become  feifed  of  a 
freehold  in  pofleffion,  and  be  thereby  enabled  to  niiike 
a  good  tenant  to  the  pracipe. 

§  18.  This  practice  being  produdive  of  feveral  ia- 
conveniencies,  the  lefTees  for  life  being  fometimes  un- 
willing, and  frequently  unable,  from  want  of  age  or 
underftanding,  to  make  fuch  furrenders,  and  it  being 
in  fome  inftances  doubtful  in  whom  fuch  leafes  for 
lives  were  veiled,  the  flatute  14  Geo.  2.  c.  20*  reciting 
that  feveral  leafes  had  been,  and  were  likely  to  be  made, 
of  honours,  caftles,  manors,  lands,  tenements,  and 
hereditaments,  for  one  or  more  life  or  lives,  under  par- 
ticular rents  thereby  referved  and  to  be  referved,  and 
that,  procuring  furrenders  of  fuch  freehold  leafes  or 
the  tenants  thereof  to  join,  frequently  occafioned  great 
trouble,  difficulty,  and  expence  to  tenants  in  tail,  it  is 
therefore  enad:ed,  f.  i .  "  1  hat  all  common  recoveries 
"  fuifered,  or  to  be  fuiTered,  in  his  Majefly's  Court  of 
*'  Common  Pleas  at  JVe/lmin/hr,  or  in  any  other  court 
*•  of  record  in  the  principality  of  PP^ales,  or  in  any  of 
"  the  counties  palatine,  or  in  any  other  court  having 
*'  jurifdiftion  of  the  fame,  of  any  honours,  caflles, 
*'  manors,  lands,  tenements,  or  hereditaments,  wiih- 
"  out  any  furrcndcr  or  furrenders  of  fuch  kafc  or 
"  leafes,  or  without  the  concurrence,  or  any  convey- 
■"  ance  or  affurance  from  fuch  leflee  or  leflees,  in  order 
"  to  make  good  tenants  to  the  writs  of  entry,  or  other 
*'  writs  whereupon  fuch  recoveries  have  been,  or  fhall 
*'  be  had  or  fuffered,  (hall  be  as  valid  and  effeftual  in 
"  law,  to  all  intents  and  purpofes  whatfoever,  as  if 

«*  fuch 
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"  fuch  leiTee  or  leflees,  or  any  other  perfoii  or  perfons 
"  claiming  under  him,  her,  or  them,  had  conveyed, 
"  or  joined  in  conveying,  or  fnall  convey,  or  join  i:i 
"  conveying,  a  good  eitate  of  freehold  to  fuch  perfon 
"  or  perfons  as  has,  or  have  been^  or  fliall  become  te- 
"  nant  or  tenants  to  fuch  writs  of  entry,  or  other  writs, 
'*  whereupon  fuch  common  recoveries  have  been,  or 
"  fhall  be  fufFered." 

§  19.  Although  this  flatute  has  made  the  furrender   But  Perfons 
of  leafes  for  lives  unneceflary,  yet  it  does  not  extend    !i^)'''^S^p-^r 

to  el^ates  for  life  which  are  prior  to  the  eflate  of  which   p}^  "^"'t 

join, 
a   recovery  is  intended  to  be  fuffered.     Such  eilates 

muil,  therefore,  ftill  be  furrendered  to  the  perfon 
againfi:  whom  the  writ  of  entry  is  brought,  for  this  cafe 
is  exprefsly  excepted  in  the  llatute  20  Geo.  1.  c.  20. 
f.  2.  by  v/hich  it  is  'provided,  "  That  nothing  in  that 
"  aft  contained  fliould  extend,  or  be  conftrued  to  ex- 
"  tend,  to  make  any  common  recoveries  valid  and 
"  effedlual  i\\  law,  unlefs  the  perfon  or  perfons  entitled 
*'  to  the  firll  eftate  for  life,  or  other  greater  eftate  (in 
"  cafe  there  was  no  fuch  ellate  for  life  in  beino^)  in  re- 
"  verfion  or  remainder,  next  after  the  expiration  of 
"  fuch  leafes,  has  or  have,  by  fome  lawful  acl  or 
"  means,  conveyed  or  affured,  or  joined  in  conveying 
"  or  affuring,  or  fnall,  by  fome  lawful  aft  or  means, 
"  convey  or  affure,  or  join  in  conveying  or  alluring  an 
"  edatc  for  life,  at  the  leau,  to  fuch  perfon  or  perfons 
"  as  has  or  have  been,  or  fliall  become  tenant  or  te- 
"  nants  to  the  writ  of  entiy,  or  other  writs  whereupon 
"  fuch  common  recoveries  have  been  or  fiiall  bs 
*«  fuffered." 

Vol.  V.  U  §  20.  The 
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§  20.  The  prior  eilate  for  life  ought  to  be  furreii' 
dered  to  the  perfon  who  has  the  remainder  or  reverfion. 
before  he  makes  a  tenant  to  the  precipe ;  but  if  the 
furrender  is  made  after  the  execution  of  the  deed,  by 
which  the  lands  are  conveyed  to  the  perfon  who  is  to 
be  tenant  to  the  pracipe^  it  mud  then  be  made  to  him., 
otherwife  it  will  be  void,  becaufe  the  perfon  who  is  to 
fuffer  the  recovery  has  then  no  reverfion  in  him  for  the 
furrender  to  operate  upon. 

§  21.  Common  recoveries  having  been  long  con- 
fidered  as  common  alTurances  of  lands,  and  in  the 
nature  of  conveyances  by  confcnt,  the  judges  have, 
in  confequence  of  particular  circumflanccs,  fometimes 
prefumed  that  the  tenant  for  life  had  furrendered  his 
eftate,  although  a  furrender  was  not  aftually  proved  ; 
and  therefore  where  the  poiTeflion  has  accompanied  a 
recovery  for  a  long  time,  the  court  will  prefume  sl 
furrender  by  the  tenant  for  life  to  make  a  tenant  to  the 
praclpe. 

5  22.  In  an  ejeOment  upon  a  trial  at  bar  for  lands 
held  in  ancient  demefne,  a  recovery  in  the  court  of 
ancient  demefne  was  produced,  which  had  been  fuffer- 
ed  a  long  time  before,  and  the  poffcfTion  had  gone 
accordingly.  It  appeared,  that  part  of  the  land  was 
leafed  for  life,  and  the  recovery  was  by  the  perfon  in 
reverfion  ;  fo  that  there  was  no  tenant  to  the  pracipe^ 
But  the  court  faid,  that  as  the  pofTeffion  had  gone 
with  the  recovery  for  fo  long  a  time,  they  would  pre- 
fume a  furrender  ^   as  in  an  appropriation  of  great 

antiquity, 
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antiquity,  a  licence  has  been  prefumed,  although  none 
appeared. 

§  23.  So  where  collateral  evidence  has  been  given 
of  a  furrender  by  a  tenant  for  life,  the  recovery  has 
been  deemed  good. 

§  24.  Upon  a  trial  at  bar,  the  lefTor  of  the  plaintiff  Warren  ex 

dcm.  Webb 
claimed  under  an  old  intall  in  a  family  fettlement,  and    v.  Grenville, 

part  of  the  eftate  appeared  to  be  in  jointure  to  a  widow  ^  '^'^'*"  ^^'^9- 
at  the  time  her  fon  fuffered  a  common  recovery.  The 
defendant  who  claimed  title  under  the  recovery  not 
being  able  to  fliew  a  furrender  of  the  mother's  life 
eftate,  it  w^as  infifled  that  there  w^as  no  tenant  to  the 
praecipe,  as  to  that  part ;  fo  that  the  remainder,  which 
the  leflbr  of  the  plaintiff  claimed,  was  not  barred. 
To  obviate  this  objecllon,  it  v^^as  infilled  by  the  de- 
fendant, that  after  fo  long  a  time  had  elapfed,  a  fur- 
render fliould  be  prefumed  according  to  the  doftrine 
laid  down  in  the  cafe  of  Green  v.  Fraud  ;  and  to  for- 
tify this  prefumption,  they  offered  to  produce  in  evi- 
dence the  debt  book  of  Mr.  EJ-ivards,  an  attorney  at 
Brijlol,  then  a  long  time  de;id,  wherein  he  had 
charged  32  /.  for  fullering  the  recovery,  two  articles 
of  which  charges  were,  for  drawing  a  furrender  of  the 
mother's  edate  10  s.  and  for  ingrolfmg  two  parts 
thereof  20  s.  and  that  it  appeared  by  the  book,  that 
the  bill  had  been  paid.  This  being  objefted  to  as  im- 
proper evidence,  the  court  were  of  opinion  that  it 
fhould  be  allowed  ;  for  it  v/as  a  circumftance  material 
upon  the  enquiry  into  the  unreafonablenefs  of  prefum- 
ifig  a  furrender  of  the  widow's   life  eftate,  and  could 

U  2  not 
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not  be  fufpedled  of  having  been  done  for  this  purpofe. 
If  Ed-wards  had  been  living,  he  might  undoubtedly 
have  been  examined ;  and  after  his  deaih  this  was  the 
next  beft  evidence,  and  it  was  accordingly  read  ;  after 
which  the  court  declared,  that  without  this  circumjlance 
they  ivoidd  have  prefwned  a  furrender^  and  defircd  it 
might  be  taken  notice  cf,  that  they  did  not  require  any 
evidence  to  fortify  the  prefumption  after  fuch  a  length  of 
time. 

§  25.  But  where  there  is  no  reafon  or  ground  to 
found  a  prefumption,  that  the  tenant  for  Hfe  had  fur- 
rendered  his  hfe  eflate,  and  where  the  pofiefTion  has 
not  gone  with  the  recovery,  the  court  will  not  prefume 
that  fuch  a  furrender  was  made. 

Goo(!t;tlecx  §  26.  G.  R.  Bridges  being  tenant  in  tall  of  a  confi- 

dem.  Bridges    jerable  eflate,  whereof  he  was  in  pofieflion  of  fome 

V.  tlie  Duke 

of  Chan.los,  part,  the  remainder  being  held  by  a  widow,  on  whom 
2  i^u.i.ic  5.  .^  ^^^  \)Q^cTi  fettled  for  life,  for  her  jointure,  and  who 
was  then  in  poifefTion  of  it,  fuffered  a  common  reco- 
very of  the  whole  eflate  tail,  ufmg  fuch  defcriptions 
as  were  fufficient  to  include  the  whole  eflate  tail,  and 
then  fettled  it  on  the  Duke  of  Chandos.  Upon  the 
death  of  G.  R.  Bridges,  the  Duke  of  Chandos  entered 
into  poffeflion  of  all  the  eflate,  except  the  part  of 
which  the  widow  was  jn  pofTefTion,  and  upon  her 
death,  he  took  pofTefTion  of  that  part  alfo.  An  eje£l- 
ment  was  brought  againfl  the  Duke  of  Chandos  by 
James  Bridges  the  rcverfioncr,  for  that  part  of  the 
eflate  tail  whereof  the  widow  was  in  pofleiiion,  at  the 

time 
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time  when  the  recovery  was  fuffered  j  upon  the  ground 
that  there  was  no  furrender  of  the  widow's  life  edate : 
the  Duke  of  Chandos  being  unable  to  give  any  fort  of 
evidence  of  an  aEliial  furvcndcr,  his   counfel  infilled 
at  the  trial  that  a  furrender  of  the  widow's  life   eftate 
ought  to  be  prejumed  after  fo  long  a  time,  even  though 
they  fliould  not  give  any  evidence  whatfoever  of  fuch 
a  furrender ;    but   Mr.  Juilice  Boel^   who   tried    the 
caufe,  was  of  opinion,  that  a  furrender  of  the  tenant 
for  life  could  not  be  prcfumed,  when  no  fort  of  evi- 
dence had  been  given  to  make  fuch  a  fact  in  the  leafl 
probable  ;  and  when  the  poiTefiion  had  not  gone  with 
the  recovery,  but  had  continued  in  the  tenant  for  life 
until  the  time  of  bringing  the  ejecVment,  snd  accord- 
in  ^^ly  he  direded  the  jury  to  fmd  for  the   plaintilf. 
Upon  this  direclion  a  motion  v>^as  made  for  a  new  trial. 
The  defendant's  counfel  relied  on  the  cafes  of  Green  v. 
Froud^  and   Warren  ex  dem.   JVcbb  v.  Grenville,  men- 
tioned in  the  preceding  pages.     On  the  other  fide  It 
was  argued  for  the  plaintiff,  that   there  could  be   no 
prefumption  without  fome  fafts  to  ground  it  upon.     In 
the  cafe  of  IMr.  Grenville,  there   was   a   very  (Irong 
prefumption  arifmg  from  the  articles  in  the  attorney's 
bill,  the  proof  whereof  the  court  allowed  to  be  en- 
tered into,  and  received  fatisfadion  from  it ;  and  that 
there  was  no  cafe  where  a  prefumption  of  a  furrender 
had  been  raifcd,  v/ithout  poffeifion  accompanying  and 
following  the  recovery. 

In   the   cafe   of  Frond  v.  Green,  upon  which  Mr. 
Grenville's    cafe     was     faid   to   be    grounded,    there 

U  3  was 
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v.as   a   pofTeflion    which    had    followed    the    recovery 
for  a  long  dme,  and  that  was  the  very  rcafon   there 
given  for  the  courts    forming   the  prefumption  which 
they  then  made.     That  the  rule  in  all  the  cafes  cited, 
and  in  all  cafes  of  this  kind,  mufi:  in  reafon  and  com- 
mon fenfe,  necelTarily  be  underflood  to  relate    to   the 
length  of  time  which  has   clapfed  Jlnce   the  tenant  in 
tail's  coming  into  pojfejjlon,  and    not   to   the  length  of 
time  fince  the   fuftering  of  the  recovery.     The  out- 
ftanding   life   eftate,  during  the    life  of   the  widow, 
forms  the  ilrongefl   prefumption  that  fhe  did  not  fur- 
render  the  eflate  ;  befides,  it    did    not  at  all    appear 
from  the  Judge's  report  that  G.  R.  Bridges,  the  tenant 
in  tail  in  poffellion  of  all  the  reji  of  the  eftate,  and  of 
.    which  he  had  power  to  fuffer  a  iccovcry,  ever  meant 
cr  intended  to  fuffer  a  recovery  of  thefe   fettled  lands, 
which  he  had   no  power  to  do  ;   he   had   other   lands 
upon  which  the  recovery  operated,  and  there   was   no 
reafon  to  imagine  that  he  meant  to  include  thefe  lands, 
or  that  he  ever  attempted   to    procure    a   furrender  of 
them.     Lord  Mansfield. — *'  I  was  counfel  in  the  cafe 
"  of   Mr.  Grenville  reported    by  Strange,  and    1  rc- 
"  member  very  well    that  the  point  of  evidence    was 
*^  flrongly   litigated ;    the    attorney,    who    had    been 
'*  concerned  in  the  tranfaclion  of  the  common  reco- 
"  very,  was  one  Edivards  of  Brijlol,  who    had  been 
"  then  long   dead  :  the  entry  in  his    bill  book  was 
"  made  at  the  time  of  the  tranfaftion,  and  a  receipt 
*'  had  been  given  upon  the  bill  which  contained    the 
*'  articles  for  draivi?!g  and  ii'^groffug  the  furrender  ; 

"  fo 
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"  fo  that  there  was  pofitive  proof  in  that  cafe  of  an 
"  aflual  furrender :  and  there  the  jointrefs  had  been 
"  dead  a  vaji  Jiumber  of  ycan^  and  the  perfon  who 
*'  fuffered  the  recovery,  and  his  fon  after  him,  had 
"  both  of  them,  during  their  refpe£live  lives,  fuffi- 
"  cient  opportunity  to  have  fet  it  right  after  they 
*'  came  into  poffeffion,  if  they  had  known  or  fuf- 
*'  pedled  it  to  have  been  defective,  which  certainly 
*'  formed  a  prefumption  that  it  was  regular,  and  not 
*'  defective. — I  am  confident  that  all  the  court  did, 
"  or  intended  to  do  in  that  cafe,  was  only  to  take  care 
'^  that  it  fliould  be  underftood,  that  they  did  not 
*'  mean  to  fliake  the  authority  of  any  one  cafe  which 
"  had  been  founded  upon  prefumption,  and  that  they 
"  would  not  require  pofitive  proof  of  a  furrender,  in 
"  any  cafe,  where  there  was  fufficient  prefumption  of 
"  it.  Sir/.  Strangch  report  is  incorrect,  confidered  as 
"  a  foundation  for  a  principle  or  rule  of  property, 
*'  though  it  might  be  enough  to  ferve  the  taker  of 
"  fuch  a  note  for  a  memorandum  to  refrefli  his  own 
"  recollection ;  if  that  be  fo,  then  confider  the  pre- 
"  fent  cafe  upon  principles.  There  are  two  forts  of 
"  prefumption  ;  one,  a  prefumption  of  law,  and  not 
"  to  be  contradicted  ;  the  other  a  fpecies  of  evidence, 
"  which  latter  muft  have  a  ground  to  fland  upon  ; 
"  fomething  from  whence  it  is  to  arife.  It  is  now 
"  fully  fettled  and  cftabliflied,  that  a  tenant  in  tail 
"  may,  if  he  pleafcs,  either  turn  his  cflate  tail  into  a 
«  fee  fimple,  or  alienate  it  for  his  own  benefit,  by 
«'  fuffering  a  common  recovery  ;  but  he  mufl  have  a 
«  fufficient  eftate,  and  powder  to  qualify  him  for   faf- 

U  4  "  f^^ring 


295  Title  XXXVI.     Recovery.     Cb.  Hi.  §25. 

"  fering  fuch  a  recovery  ;  ht  mufl  either  be  tenant  in 

"  tail  in  poficiffion,  or  he  mufl  have  the  concurrence 

*'  of  the  freeholder,  v;ho  claims  under  the  fame   fet- 

**  tienienr.     This  principle  is  adhered  to  by  the  flatute 

"  14  Geo.  2.  c.  20.  the  tenant  for  life,  vvhofe  confent 

"  is  neceffary  to  the  tenant  in   tail  in  remainder,  to 

"  enable  him  to  cut  off  the  intail,  is  net  the  Icfiee  of 

"  the  land  under  a  beneficial  leafe,  but   the  original 

"  tenant  for  life,  claiming  under  the  fame  family  fet- 

''  tlemenr,  and  having  a  life  eflate  fettled  upon    him 

"  prior,    in   order  of   fucceflion,  to   the   other's  re- 

"  mainder  in  tail.     Where  a  perfon   has  a  power  to 

"  fulfer  a  recovery,  and  thereby  bar   his   eflate   tail, 

*'  omnia  praji'.mimtur   rite    Id"  folemniter   a6la^    until 

"  the  contrary  appears  ;    and  it  is  reafonable  that  it 

*'  fhould  be  fo  :  but  if  the  contrary  appear,  then  there 

Keen  ex  dem.    <«  is  an  end  of  fuch  prefumption.     This  was  the  cafe 

\  a:  1  of  i'orlf-  r     1         T-      T        r    o     />•    I  ♦ 

niouih  V.          "  or  the   Earl   of  Sujfolk  s    recover)^,  upon  a  trial  at 

larlotEf-       «c  bar  in  this   court,  in  Ea/Ier  Xtxm^  i747;  there  the 

tingharn,  "^                    7/^^/7 

2  iJtra.  1267.   "  contrary   did   appear,    and   the   prefumption   was 

"  thereby   deflroyed ;    there  were  blundering  deeds 

"  actually    produced,  which  appeared  clearly  to   be 

*'  wrong ;  and  it  was  manifefl,  upon    the   evidence 

"  difclofed,  that    there  was  not  a  good  tenant  to  the 

*'  pracipe :  it  was  therefore  impoflible  for   the  court, 

*•  in  that   cafe,  to   prefumc   that  there  was    a  good 

*'  tenant  to  the  preecipe. 

"  But  if  a  man  has   power   to  fuffer   a  recovery, 

*'  that   is    a  folid   and   reafonable   ground   for    pre- 

"  fuming    that  all  was  dune   rightly  and   regularly, 

*'  unlef§ 


I 


Title  XXXVI.     Recovery.     Ch,  iil.  §  iG.  297 

"  unlefs    fomething    to    the   contrary   fhall   appear. 
"  Where  the  freeholder  is  a  truftee  for  the  tenant  in 
"  tail  himfelf,  and  under  his   power  and  direftion,  it 
''  is  a  reafonable  and  jufl  caufe  for  prefuming,  that 
"  every  thing  was  regularly  tranfacled ;  fo  where  the 
"  perfon  or  perfons  intcrelted  to  object   againfl   the 
"  validity  of  a  recovery  have  had  opportunity  to  make 
"  obje6lions  to  it,  but  inftead  of  doing   fo,  have  ac- 
"  quiefced    under   it,  and    not  difputed  its   validity, 
"  this   forms  a  prefumption  that  all  was  right   and 
"  regular.     But  there  can  be  no  prefumption  in  the 
"  nature  of  evidence,  in  any  cafe,  without  fomething 
"  from  whence  to  make  it,  fome  ground  to  found  the 
"  prefumption  upon ;  whereas  here  is  abfolutely  no- 
"  thing  from   whence   to   prefume  a  furrender  2  the 
"  fmgle  pretence  to  any  the  leafl  ground  of  prefump- 
"  tion,  in  the  prefent  cafe,  can  only  be  this,  that  no 
"  tenant  in  tail  in  remainder  would  fufler  a  recovery, 
"  without  firft  getting  a  furrender  of  the  life  eftate, 
"  in  order  to  make  it  valid  and  effei^ual.     But  even 
"  that   ground,  flight  as  it  is,  will  not  hold  in  the 
"  prefent  cafe ;  for  it  does  not  at  all  appear,  upon  the 
"  report  of  the  Judge,  that  G.  R.  Bridges,  who  fuf- 
"  fered  the  recovery  in  queflion,  had  the  leafl  inten- 
"  tion  whatfoever  to  include  thofe  particular  lands  in 
"  the  recovery  which  he  fuffered,  and  which  he  had 
"  full  power  in  himfelf  alone  to  fuller,  of  all  the  reft  of 
"  the  eftate  whereof  he  was  at  that  time  tenant  in  tail 
"  in  poffelTion.   He  was  then  in  polfeffion  of  the  manor 
"  of  Kcynjha?n,  and  of  other  lands  in  Keynjldam,  fuf- 
*'  ficient  to  anfvver  the  general  defcriptions  ufed  in  the 

*'  recovery, 
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*'  recovei*}'^,  he  mud  probably  know,  or  have  been 
"  informed  by  his  counfel  or  agents,  that  he  had  no 
**  fuch  power  over  the  fettled  parts,  without  obtaining 
"  a  furrender  of  the  life  eftate  ;  he  might  perhaps  be 
''  fatisfied  that  he  could  not  obtain  a  furrender  of  the 
**  life  eftate,  or  he  might  have  attempted  to  obtain  it, 
"  and  failed  in  fuch  attempt.  If  the  mere  fact  of  a 
•'  remainder-man  in  tail's  fuffering  a  recovery  was 
*'  alone  fufficient  to  ground  a  prefumption  of  a  fur- 
"  render  of  the  life  eftate  ;  it  would  be  in  the  power 
"  of  every  remainder-man  in  tail  to  bar  the  eftate  tail, 
"  notwithftanding  the  tenant  for  life  fhould  abfolutely 
"  refufe  to  join  with  him  in  fuffering  a  recovery  ;  it  is 
"  therefore  neceflary  that  there  ftiould  be  facts  and 
*'  circumftances  to  ground  a  prefumption  of  fuch  a 
"  furrender  upon  :  whereas  in  the  prefent  cafe  it  is  fo 
"  far  from  being  reafonable  to  prefume  that  there  was 
*'  fuch  a  furrender  from  the  jointrefs,  that  there  are, 
'*  on  the  contrary,  many  reafons  to  induce  a  fufpicion 
*'  that  there  was  not  fuch  a  furrender ;  ftie  might 
'*  have  more  regard  for  James  Bridges  than  for  Geoyge\ 
*'  fhe  might  think  it  wrong  or  unkind  to  hurt  the 
**  reverfioner,  or  even  whim  and  peeviflinefs  might 
*'  prevent  her  from  interfering  :  there  is  no  defining 
**  the  various  reafons  (he  might  have  to  hinder  her 
**  from  furrendering  her  life  eftate  for  fuch  purpofe. 
*'  Mr.  George  Bridges  being  therefore  only  tenant  in 
"  tail  in  remainder,  and  the  life  eftate  under  the  fame 
"  fettlement,  ftill  fubfifting  at  the  time  of  his  fuft'ering 
**  the  recovery,  it  is  clear  that  he  had  no  power  to 
*'  alien  or  to  bar.     And  there  is  nothing  from  whence 

"  t© 
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"  to  prefume  a  furrender   of  the  life  eflate  to  enable 
"  him  to  do  fo. 

"  If.  he  had  any  power  to  bar  or  alien,  then  indeed 
"  no  prefumption  could  have  been  too  large,  in  order 
"  to  prevent  flips  in  legal  forms  and  methods  of  con- 
*'  veyance,  and  to  efFe«5luate  the  intention  of  a  perfon 
"  who  had  a  legal  right  to  do  fuch  an  aft.  No  argu- 
"  ment  can  be  drawn  in  the  prefent  cafe  from  length 
"  of  lime,  becaufe  the  ejectment  was  brought  imme- 
"  diately  upon  the  death  of  the  jointrefs."  The 
court  were  all  clear  and  unanimous,  that  there  was 
no  colour  for  objeding  to  the  Judge's  direction. 

At  the  fitting  of  the  court  the  next  morning,  Lord 
Mansfield  mentioned  this  cafe  again :  he  faid  he  had 
looked  into  his  own  notes  of  the  cafe  of  Warren,  on 
the  demife  of  Webb  againd  Grenvillc,  where  the  re- 
covery was  of  forty  years  ftanding :  and  the  court  did 
lay  it  down  in  that  cafe,  "  that,  after  a  recovery  of 
*'  forty  years  ftanding,  they  would,  without  any  other 
"  circumftances,  prefume  a  conditional  furrender  to 
"  have  been  made  by  the  tenant  for  life  ;"  and  they 
relied  upon  1  VerJr.  257,  and  Mr.  Pij^ofs  book, 
p.  41.  But  his  lordfliip  obfcrvcd,  that  there  are  other 
circumftances,  in  the  cafe  in  Vent)  is  ;  and  there  is 
nothing  in  Pigot,  to  juitify  this  general  pofition.  And 
he  added,  that  in  the  cafe  then  at  the  bar,  the  court 
did  (as  he  had  taken  it  down)  ad. nit  as  evidence  the 
entrv  in  the  attorney's  book,  as  has  been  mentioned. 
He  faid,  he  was  rather  more  (trongly  of  opinion  than 
he  was  yelterday,  "  that   in  the   prefent  cafe,  there 

"  was 


300  TitkXXXVl.     Recovery.     Cb.  iii.  §  26. 

"  was  no  ground  for  a  prefumption  that  there  was 
*'  any  furrender  by  the  tenant  for  Hfe."  Here  were 
two  particular  reafons  againft  making  any  fuch  pre- 
fumption. One  was,  that  there  did  not  appear  to 
have  been  any  intention  in  the  remainder-man  in  tail, 
to  fuffer  a  recovery  of  thefe  particular  lands  :  the 
ether,  that  here  was  no  pofTeiTion  at  all,  under  this 
recovery  ;  but;  on  the  contrary,  the  ejeclnieiit  v^'as 
brought,  and  the  validity  of  the  recovery  put  into 
litigation,  immediately  after  the  death  of  the  tenant 
for  life.  If  the  eldefl  fon,  who  has  a  remainder  in 
tail  under  a  family  fettlement,  {hould  privatelj  fuffer 
a  common  recovery,  and  his  father  hve  many  yv^ars 
afterwards,  it  might  as  well  be  argued,  *•  that  length 
"  of  time  from  the  date  of  the  recovery  fhoulJ  induce 
"  a  prefumption,  that  the  father  furrendered  his  eftate 
*'  for  life."  And  his  lordfliip  declared  himfelf  as 
clear,  that  if  there  had  been  a  long  polTefTion  by  the 
tenant  in  tail  after  the  death  of  the  tenant  for  life, 
though  fuch  a  poffeflion  might  be  afcribed  to  the 
entail,  the  prefumption  ought  to  have  been  made,  upon 
the  ground  of  acquiefcencc  under  it,  and  the  proba- 
bility arifmg  therefrom,  "  that  the  parties  knew  that 
«*  the  recovery  was  not  defeclive."  Rules  of  pro- 
perty ought  (his  lordfliip  faid)  to  be  generally  known, 
and  not  to  be  left  to  loofe  notes,  which  rather  fervc 
to  confound  principles,  than  to  confirm  them.  He 
thei-efore  propofed  to  have  a  conference  with  all  the 
judges  upon  this  cafe  :  which  propofal  did  not  arife, 
he  faid,  from  any  doubt  about  the  matter  ;  (for  he 
was  more  confirmed  in  his  opinion,  than  he  was  yef- 

terday 
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terdayj)  but  for  the  fake  of  having  fo  confiderable  a 
rule  of  property  fettled,  and  of  rendering  it  notorious 
and  publick.  For  which  purpofe,  he  (at  firfl')  ordered 
it  to  (land  over  till  next  term  :  but  afterwards,  upon 
its  being  agreed  by  all  the  parties,  that,  in  Mr.  Grett' 
•y/V/^'s .  cafe,  there  was  a  great  number  of  years  during 
which  the  tenant  in  tail  had  been  in  poflefTior  after  the 
death  of  the  tenant  for  life ;  and  upon  the  now  de- 
fendant's counfel  candidly  declaring  "  that  they  them- 
"  felves  were  fully  fatisfied  with  the  prefent  opinion 
"  of  the  court,"  he  retraced  his  propofal,  and  faid 
he  would  not  trouble  the  Judges  with  it,  fmce  the 
counfel  were  fo  candid  as  to  acquiefce  entirely  in  the 
opinion  that  the  court  had  already  intimated.  His 
lordlhip  further  added,  that  he  would  have  it  under- 
ftood,  that  polGTeffion  of  the  tenant  in  tail,  after  the 
death  of  the  tenant  for  life,  does  leave  a  ground  of 
prefumption,  "  that  there  was  a  furrender.'*  But  in 
the  prefent  cafe,  there  was  no  polfeffion  after  the  death 
of  the  tenant  for  life  :  the  ejectment  was  brought  im- 
mediately. 

§  27.  Where,  after  a  recovery  the  deeds  were  fup-   Gartfide  r. 
prcffed  by  the  tenant  for  life,  fo  that  it  could  not  be    ^  q^^'  q^ 
made  out  whether  he  had  furrendered  his  eflate  for  life   292' 
to  the  tenant  to  the  precipe  or  not,  it  was  decreed  for 
the   recovery,  without    allowing  a   trial   at   law  j  for 
where  deeds  are  fupprelfed  omnia  prafuniimtur, 

§  28.  Where  a  perfon  has   only  a   trufl   eflate  of 
freehold,  he  may  notwith (landing  make  an  equitable 

tenant 
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tenant  to  the  pracipe,  which  will  enable  him  to  fuffer 
what  is  called  an  equitable  recovery,  of  which  the 
effect  will  be  dated  hereafter. 


Different 
Conveyances 
by  which  a 
Tenant  to  the 
Pixcipe  may 
be  made. 


§  29.  When  the  perfon  who  means  to  fuffer  a  com- 
mon recovery  is  in  actual  pofl'effion  of  the  freehold, 
he  may  convey  that  freehold  to  any  flranger,  for  the 
purpofe  of  making  him  tenant  to  the  pracipe  by  fine, 
by  feoffment,  by  bargain  and  fale  inrolled,  or  leafe 
and  releafe. 


Fine. 


3  ^ct-  J9: 


Lloyd  V. 
Evclvn, 
3  Salk.  568. 


§  30.  It  is  fometimes  thought  expedient  to  make  a 
tenant  to  the  precipe  by  line,  not  only  on  account  of 
the  notoriety  of  this  fpecies  of  afl'urance,  but  becaufe 
even  an  erroneous  fine  gives  fuch  an  eflate  to  the  cog- 
nizee,  as  is  fufiicient  to  make  him  a  good  tenant  to 
the  praecipe.  And  Sir  M.  Hale  has  faid  that  the  cog- 
nizee  of  a  fine  od:.  purif.  would  be  a  good  tenant 
to  the  praecipe  in  a  recovery  fuffered  the  fame  day, 
and  the  court  would  prefume  a  priority  to  fupport 
2i  conveyance. 

531.  Thus,  where  a  writ  of  error  was  brought 
againfl.  a  perfon  who  was  made  cognizee  of  a  fine, 
in  order  to  become  tenant  to  the  pracipCy  and  after 
the  recovery  had  been  fuffered,  the  fine  was  reverfed 
for  error  ;  yet  the  recovery  was  held  good,  becaufe 
there  was  a  good  tenant  to  the  precipe  at  the  time. 


§  32.  But  if  the  fine  was  in  itfelf  abfolutely  void, 
as  if  the  perfon  who  levied  it  had  no  eflate  of  freehold 

in 
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in  the  land,  then  the  recovery  would  be  void,  becaufe 
in  that  cafe  the  fine  pafled  no  eflate.  Thus  in  the  cafe 
of  Dormer  v.  Parkhurji,  which  has  been  already 
dated,  a  fine  v^^as  levied  by  a  tenant  for  years,  and  a 
remainder-man  in  tail  to  make  a  tenant  to  the  prcecipey 
and  it  was  determined  that  the  recovery  was  void  ;  be- 
caufe none  of  the  parties  to  the  fine  had  an  eftate  of 
freehold  in  the  lands. 

§  33.  If  a  fine  be  levied  to  a  leflee  for  years  of  the  i  Vent.  19^, 

fame  land  for  the  purpofe  of  making  him  tenant  to  '     0  •»'-7' 

the  precipe  in  a  common  recovery,  the  term  for  years 

will  not  be  merged  by  the  fine  :  for  in  the  third  fetSlion  Y&rrtT%  r. 

of  the  ftatute  of  ufes,  27  Hen,  8.  there  is  a  faving  to    Termor, 

Tit.  1 1,  ch.3, 
all  perfons  and  their  heirs,  who  mall  be  feifed  to  any    f.  ^2. 

Vife,  of  all  fuch  former  right,  title,  ^c.  as  they  had 

to  their  own  ufe,  in  any  manors,  lands,  ^c,  whereof 

they  lliall  be  feifed  to  any  other  ufe. 


§  35.  It  is  a  well  known  principle  of  law,  that    Although 

where  a  fine  is  levied  without  any  confideration  or  de-    V^*^  H^  ^^' 

"^  ^  _  cured. 

claration  of  ufe,  the  ufe  and  legal  eflate   immediately 

refult  to  the  cognizor  of  the  fine  ;  fo  that  the  cognizee 

has   only   a    feifin    of    an  inflant  5    in    confequence      k  b  1 1  ? 

of  this  doftrine,  where  a  fine  was  levied,  in  order  to 

make  a  tenant  to  the  pracipe,  and  a  writ  of  entry  was 

brouizht  aprainit  the  cog-nizee  of  the   fine,  on   which    „. 

a   common   recovery   was   fuffered,   it  was    doubted 

whether  fuch  a  recovery  was  good  j  for  as  no  ufe  was 

declared  on  the  fine,  it  was  faid  that  the  ufe  and  eflate 

inj.mediatcly  refulted  back  to  the  cognizor,  fo  that  the 


no 


cogmzee 
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cognizee  had  no  eflale  of  freehold  when  the  writ  of 
entity  was  brought,   nor   ever  afterwards.     P.Ir.  Pigot 

PJgof>54»55-  held,  however,  that  fuch  a  recovery  would  be  good  ; 
for,  at  common  law,  if  a  fine  was  levied  without  con- 
fideration,  as  in  a  line  there  needs  none,  the  cognizee 
was  tenant  to  all  writs,  until  the  ftatute  of  pernors  of 
profits,  and  the  ftatute  of  ufes.  And  although,  fmce 
the  ftatute  of  ufes,  the  ufe  refults  back  when  no  ufe  is 
declared,  yet  the  intent  of  the  parties  always  guided 
the  ufe,  and  there  could  be  no  refulting  ufe  againft 
the  exprefs  intention  of  the  parties  ;  fo  that  whenever 
the  ufe  refults,  it  is  becaufe  the  parties  intend  it. — 
Now,  in  a  cafe  of  this  kind,  the  evident  intention  of 
the  parties  is  to  make  a  tenant  to  the  pracipe,  which 
appears  upon  the  record,  by  the  writ  of  entr)'  being 
brought  againft  the  cognizee  ;  and  therefore  he  muft 
have  fuch  an  eftate  as  will  make  him  a  good  tenant  to 
the  precipe.  Thefe  principles  are  fully  eftablifned  in 
•  the  following  cafe : 

LordAkham  S  3^'  Tenant  in  tail,  remainder  in  tail,  v/Ith  re- 
":  ^"'"^  mainder  over,  the  tenant  in  tail  levied  a  fine  fur  cog- 

Anglefey,  '  •     i.   • 

Gilb.  Rep.  16.  nizance  de  droit  come  ceo,  Effr.  to  /.  5.  and  his  heirs, 
Cafci  temp.  in  order  to  make  him  tenant  to  the  pra:cipc,  but  no 
Holt.  733.        y|-g  ^^,^3  declared  on  the  fine.     Seven  years  afterwards 

1 1  Mod.  2  10.  .     n  f  1  i_      1 

a  writ  of  entry  was  brought  agamft  J.  S.  who  vouched 
the  cognizor  of  the  fine,  and  a  common  recovery  was 
thus  regularly  fuffered.  The  queftion  was,  whether 
J.  S.  had  an  eftate  of  freehold  in  him  when  the  reco- 
very was  fuffered .?  It  was  contended,  that  although 
the  legal  eftate  paffed  by  the  fine  to  J.  S.  yet  as  no 
I  ufe 
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life  was  declared  on  the  fine,  the  ufe   refaUcd  back  to 
the  co^uizor  ;  To  that  /.  S.  h;id  no  eftar.e  in  the  k\nds 
at  the  ti;ne  when  the  recovery  was  fuilered,  and  there- 
fore was  not  a  good  tenant  to  the  praecipe.     Bat  it 
was   held  by  Lord   Chief  Jaillce   Holl^   and  all  the 
other  Judges,  that  when  a  fine  was  levied,  or  a  feofl"- 
tnent  made,  to  a  man  and  his  heirs,  the  edate  was  in 
the  cognizee    or  feoffee,  not  as   an    ufe,  but  by  the 
<:omnion  law,  and  might  be  averred  to  be  fo  ;  ani  as 
in  this  cafe  the  inteniion  of  the  line  plainly  appeared 
to  be  for  the  parpofe   of  making    a   tenant  to   the 
praecipe,  the  ufe  and  edate  Ihould   be  allowed  to  have 
veiled  in  J.  S.  fo  that  the  recovery  v/as  well  fuffcred  ; 
and  this   point  was  again  determined  by  the  Court  of   i  Stra.  17. 
King's  Bench  in  Mich.  3  Gt'j.  i. 

^  ^J'  It  has  been  often  doubted,  whether  a  hufband   H^ifl^and 
ieifedy//r^  iixoris  could  make  a  tenant  to  the.  pr^^ripe  or    uxovis,  may 
his  wife's  land,  for  the  purpofe  of  fuHerin-r  a  common    "^^  ,^,^  V" 

'  r      r  o  nant  to  the 

recovery,  without   his   wife's   joining   him  in    a  fine.    Prcecipc 
Ihis  doubt,  probably,  arofe  from  the  words   or  Lord   witVsjoin- 
Talbotj  in  the  cafe  of  Robin/on  v.  Cu?n7m?is,  as  reported    '"S  i"  ^  ^"•^' 
in  cafes  icmpere  Talbot  167,  for  there   his  Lordfnip  is 
made  lo  fay,  "  it  hath  been  faid  th.at  a  feme,  tenant  in 
"  tail,  and  her  hufband,  cannot  make  a  tenant  to  the 
**  prtzcipe  without  a  fine  ;  but  whatever   may  be  the 
**  cafe,  where  a  hufband   is  merely  feifed  in   right  of 
"  his  wife,  is  not  neceffary  for  me  to   determine,  be- 
"  caufe,  in  this  cafe,  Sir  /.  Robinfon  did  by  his  inter- 
"  marriagej  become  entitled  to  an.  ellate  by  the  ciirtefy. 
Vol..  V.  X  and. 
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"  and,  therefore,  he  alone,  without  his  wife's  joining, 
"  might  have  made  a  good  tenant  to  the  pracipe.** 

In  an  opinion  given  by  the  late  Mr.  Boot/j   on   this 

fubjeft,  he  obferves,  that  this  report  of  Lord  Talbofi 

Cafes  and        argument  is  incorre^l ;  that  he   himfelf  was  prefent  at 

^,ri""'36.      '^^"'^   hearing    of  that  cafe,  and  had  a  very  full  note 

vol.  2.132.       of  it;    and  that  Lord  Tulb'J\  words  were  thefe  : — 

"  If   I   fiiould    lay   it  down    as  a  rule,    that,    where 

'^  the  v.ife  is  enti;led  to  an  eflate  tail  in  pofTeirion,  her 

"  hufband  and  Ihe  could  not  make  a  tenant  to  the 

"  pnxcipc,  for  the  docking  of  the  intail  without  a  fme, 

"  becaufe  the  law  is  fuppofed  to  appoint  no  other  me- 

*'  thod,  by  which  a  woman  under  coverture  can  cpn- 

«^  vey  her  freehold,  but  by  fme,  I  fhould  fliuhe  many 

*'  of  the    common   recoveries  of  the  kingdom  ;    for, 

"  v.batevcr  may  have  been  the  pra£tice  oi   fome  over- 

"  cautious  conveyancers,  yet  I  believe  it  hath   often 

"  been  held,  that  the  hufband   alone  may,  by  deed 

"  only,  and  without  any  fine  levied  by  the  \tife,  con- 

'  *'  vey  a  fufficient  freehold  to  the  grantee,  to  make  him 

**  tenant  to  the  pracipe  *.'* 

This  latter  opinion  fcems  to   be  .perfcflly  Gonfiflent 

I  Inii.  35 1  a.    ^^\o^  ([^Q  principles  of  the  common  law  ;  for  Lord  Ccke 
idem  273  b.  11--  ,       .      p  . 

fays,  *'  it  a  nvan  taketh  to  wife  a  v.'cman  who  is  feifed 


•  Mr.  Booths  account  of  v.h at  L(  r.'.  Talhj  faid  on  tliis  occafion, 
]'k  confirmtd  by  a  manufciipt  itport  of  tbi  cafe  of  Roh'tnjcn  ar.d 
Cuitmiiris,  in  the  pofll'lion  of  Mr.  Buthr,  of  whith  he  lias  made 
invntion  ia  a  npu-  on  ih'.  J iijl  Injltfutt,  ii(\b. 

«  ia 
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*'  in  fee,  he  gaineth  by  the  intermarriage  an  efliate  of 
"  freehold  in  her  right,  which  eflate  is  futiicient  to  work 
*'  a  remitter." 

§  78.  It  mud  be  the  lame  where  a  man  marries  a    Gilb.  Ten. 
woman  feifed  in  tail,  for  a  feme-covert  cannot   have  a    i  KoU.  Ab. 
felfm  dillind  from  her  hufband  ;  and,  on  this  ground,    ^+^' 
it  has  frequently  been  determined,  that  the  hufband's 
conveyance  is  fufficient  to  transfer  a  good  eftate  of  free- 
hold during  the  joint  lives  of  the   hufband  and  wife. 
Mr.  Pigot  was  of  the  fame  opinion,  having  laid  it  down,   Fig.  iu 
that  a  hufband,  feifed  jointly  with  his  wife,  whether  by 
moieties  or  entireties,  or  feifed  only  in  right  of  his  wife, 
might  create  an  eflate  of  freehold  during  the  coverture, 
and  thereby  make  a  good  tenant  to  the  pracipe  ;  and 
there  is  a  cafe  in  Roli'y  Abridge?nent^  in  which  this  point 
was  exprefsly  determined. 

<^  -,Q.  Ahufljand  feifed  in  rij^ht  of  his  wife  for  life.    Roll's  Ab. 

.  ^  .        ,         ,     Tit.   Recove- 

remainder  in  tail  to  5.,  remamder  to  C,  bargamed  and  ry,  (A.)pl.4. 
fold  the  land  to  another,  againft  whom  a  precipe  was 
brought,  who  vouched  him  in  remainder,  and  fo  a 
common  recovery  was  fuflered.  Adjudged,  that  the 
recovery  barred  the  remainder,  bccaufe  the  bargainee 
was  a  good  tenant  to  the  prczcipc. 

§  40.  It  has  been  a  frequent  pradice  ever  fmce  the    Feoffment, 
introduction  of  common  lecovcrles,  to  make  a   feoiT- 
ment  with  livery  of  feifm  of  the  lariJs,  to  the   perfon 
againft  whom  the  writ  of  entry  was   intended  to  be 
brought,  it  being  a  common  opinion,  that  a  feoffment 

X  2,  was 
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was  the  moft  fccure  conveyance  by  which  a  tenant  to 
the  precipe  could  be  made  ;  bccaufe,  if  the  feoffor 
was  in  pofTcffion  at  the  time  when  livery  of  feifin  was 
made,  the  feoffment  was  fuppofed  to  pafs  a  good  eftate 
of  freehold,  either  by  right  or  by  wrong  ;  that  is,  by 
diiTeifm  j  but  this  doctrine  has  been  denied  in  the  fol- 
lowing cafe : 

Taylor  ex  §41.  In  an  eje£lment  for  lands  in  Glouccjlcrjhire, 

V.  Horde/       the  jury  found  a  fpecial  verdict,  that  Sir  Robert  Atkyns 
I  Burr.  60.      fenior,  being:   tenant  for  life,  with  remainder  to  his 

6  Brov/n  Par].  '  o  ' 

^'a.  Gil.  fh-fl  and  other  fons,  reverfion  in  fee  to  himfclf,  with  a 

power  of  appointing  a  jointure  to  any  after-taken  v/ifc, 
married  Ann  Dacrc^,  and,  pucfuant  to  hi.  power,  li- 
mited the  lands  in  queftion  to  the  faid  Anjt  Dacrcs  for 
her  life  as  a  jointure.  Sir  Robert  Atkyns  fenior,  made 
his  will  duly  attefted,  and  devifed  his  reverfion  in  fee, 
expectant  on  the  efcate  tail,  limited  to  his  firll  and 
other  fons,  to  Mr.  Atkyns  the  leffor  of  the  plaintiff. 
Sir  Robert  Atkyns  fenior  died,  leaving  a  fon.  Sir  Robert 
Atkyns  junior,  who  entered  on  all  the  eftate,  except 
that  part  which  was  limited  to  Lady  Atkyns  for  her 
jointure,  on  which  Ilie  entered.  Lady  Atkyns  being 
in  poffefiion  of  thefe  lands,  an  ejectment  was  brought 
againft  her  in  the  Common  Pleas  by  Jcbn  Philips,  on 
tlie  feveral  demifes  of  Sir  Robert  Atkyns  junior,  and 
Jofeph  Walker,  for  the  recovery  of  the  premifes  in 
queftion,  on  the  ground,  that  Sir  Robert  Atkyns  fenior 
had  no  power  of  appointing  her  a  jointure  ;  and  the 
fame  was  tried  at  the  bar  of  tlie  Court  of  Common 
Picas,  when  a  verdid  was  found  for  the  plaintiff,  on. 

which. 
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which  judgment  was  entered,  and  a  writ  of  habere 
facias  polfeffto7iem  was  fued  out  and  executed  ;  and  Sir 
Robert  Atk-jiu  junior  entered  into,  and  was  in  poflef- 
fion  of  the  preinifes.  Sir  Robert  Aikyiis  junior  being 
thus  in  poffeffion  during  the  Hfetime  of  Lady  Atkynsj 
made  a  feolFment  of  the  premifcs,  with  Hvery  of  fdfm 
to  James  Earle^  in  order  to  make  him  tenant  to  the 
praecipe,  for  the  purpofe  of  fufFering  a  common  reco- 
very, which  it  was  thereby  declared,  fhould  enure  to 
the  ufe  of  Sir  Robert  Atkyns  junior,  his  heirs  and  affigns 
for  ever.  A  common  recovery  was  accordingly  fuf- 
fered,  in  which  the  WTit  of  entry  v/as  brought  a;.;ainfl 
James  Earle^  the  feoffee,  who  vouched  Sir  Robert 
Atkyns  junior  and  his  wife,  and  they  vouched  over  the 
common  vouchee.  Sir  Robert  Atkyns  ]\\moY  continued 
in  poffeffion,  from  the  time  of  the  recovery  until  No- 
'vember  1711,  when  he  died  without  iffuc.  Lady 
Atkyns^  the  jointrefs,  brought  an  ejeclment  againll 
Robert  Atkyns  the  heir  at  law  of  Sir  Robert  Atkyns  ju- 
nior, for  the  recovery  of  her  jointure  ;  the  caufe  hav- 
ing been  tried  at  the  bar  of  the  Court  of  Common 
Pleas,  and  it  appealing  evidently  to  the  court,  that 
Sir  Robert  Atkyns  fenior  had  a  power  of  appointing  a 
jointure  to  Lady  Atkyns,  which  he  had  duly  executed, 
and  that  the  former  verdi<5t  was  clearly  wrong,  a  ge- 
neral verdid  was  given  for  the  plaintiff,  on  which  judg- 
ment was  entered,  and  Lady  . '//(-y/zj- was  reflored  to  the 
poffeffion  of  the  premifes,  and  continued  fcifed  of  them 
until  the  time  of  her  death.  The  principal  queftion 
in  this  cafe  was,  whether  ihe  recovery  was  well  fuffer- 
ed?  which    entirely  depended  upon,  whether  James 

X  3  Earh 
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EarJe  the  feoffee  of  Sir  Rcbcrt  Aikyus,  was  a  good  te- 
nant to  the  p:':^cipc» 

It  was  contended,  on  the  part  of  the  plaintiff,  that 
the  recovery  was  not  v.ell  fufftred  ;  and,  to  fnew  that 
James  Earle  took  no  eflate  by  the   feoffment,  which 
conld  make  him  a  fufficient  tenant  to  the  freehold,  to 
anfwer  the  writ   in  a  common  recovery,  it  would   be 
•    material  to  conHder,  firfl,  whether   Sir  Robert  Atkyns 
junior  was  tenant  in  tail  in   poffcffion  ;  and,  fccondlv, 
fuppofmg  him  to  be  only  tenant  in  tail  in  remainder, 
whether  his  feofi'ment  conveyed  the  freehold  to  James 
Earle  by  diffeifm  ?     As  to  the  firft   of  thefe  queftions, 
if  Sir  Robert  Atkyns  had  been  tenant  in  tail   in   poffef- 
fion,  his  bargain  and  fale,  his  leafe  and  releafe,   his 
fine,  or  his  feoffment,  would   have  conveyed  a  bafe 
fee  ;  and  operating  by  way  of  difcontinuance,  voidable 
either  by  the  cntrv  or  adion  of  the  iffuc  in  tail,  or  re- 
mainder-man, would  have   made,    by   difcontinuance, 
a  fufScient  tenant  of  the  freehold  ;  but  Lady  Atkyns, 
the  jointrefs,  was  feifcd  of  the  freehold  for  Hfe,  at  the 
time  of  making  the  feoffment,  and  never  joined  in  con- 
veying an  eflate  to  the  feoffee  ;  the  feoffment,  there- 
fore, being  only  the  ad  of  the  tenant  in  tail  in  remain- 
der, mufl  either  pafs  an  eftate  by  difftiHn,  or  was  ab- 
folutely  void.     Then,  whether  the  feoffment  conveyed 
the  freehold  to  John  Earlc.,  fo  as  to  make  him  a  good 
tcncim  to  the  fViXc'ipe  by  diifeilin,  depended,  firft,  on 
his  tniry  \  fecondly,  on  bis  feoflmenr.     By  his  entry, 
he  ga'ned  no  freehold  ;  by  his  fe<.iTment,  he  conveyed 
J50  tflatc ;  lor^  as  to  his   entry,  it  was   made  under  a 

mifluken 


T/V/6' XXXVI.     Recovery.     CZ*.  iii.  §  41.  ^ix 

miflaken  judgment  In  ejedlnient,  for  Lady  Atky?is^  the 
jointrefs,  recovered  poflefTion  again  in  ejcdment ;  by 
which  fecond  judgment,  his  title  was  difaffirmed  ;  and 
as  the  firft  judgment  was  plainly  wrong,  his  entry  niuft 
be  confidercd  as  the  mere  ad  of  tenant   in  tuii   in  re- 
mainder.    By   the  judgment  in  ejeclment,  he   could 
recover  nothing  but  the  term  ;  the  point  of  that  atlion 
is,  that   the   plaintiff  may    gain    polltllion   under   his 
term.     The  poffeffion  of  the  IciTee  being  that  of  the 
leiTor,  the   w:iy  in   which   it   always    operates    to    the 
leflbr's  benefit,  is,  that  by  obtaining  judgment  for  the 
poflefTion  of  his    fuppofed    tenant,   he   is    enabled    to 
enter  ;  and,  having  entered,  the  poflcflion  unites  with 
any  prcfent  freehold  in  himfelf,  whether  it  be  a  parti- 
cular eflate,  or  an  eftate  in  fee  according  to  his  right. 
But,  in  this  cafe,  Sir  Robert  Atkyns   had   no   prefcnt 
eftate  of  freehold  in  himfelf,  he  gained  only  a  bare 
poflefTion,  and  the  freehold  fliil  remained  in  judgment 
of  law,  in  the  jointrefs  who  had  the   right   to  it:  the 
cnix J  oi  Sir  Robert  Atkyiis  under  the  judgment,  muft 
be  a  lawful  entry  ;  whether  the  flieriff  executes  the 
writ  and  gives  pofTeflion,  or  whether   the   party  i;^   his 
own  olBcer,  and  executes  it  for  himfelf  by  taking  pof- 
fefllon  :  It  has  been  held,  that  the  entry  is  equally  law- 
ful In  either  method,  if  it  purfues  the  judgment.     But 
his  poflTeflTion  being  recovered  without  title,  no  hold- 
ing over  could  gain  the  freehold  j  and  his  entry  being 
lawful,  no  holding  over,  though  wrongful,  could  cre- 
ate a  dlflTeifin,  or  change  the   caufe   of  his   pofleflion  ; 
fo  that  his  conveyances  were   abfolutely  void,  he   hav« 
ing  no  eftate  on  which  a  releafe  would  operate  by  way 
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pf  enlargement,  and  there  being  no  privity  between 
him  and  the  owner  of  the  freehold.  As  to  the  feoff- 
ment of  Sir  Rcbert  Aikyns,  it  might  be  confidered  in 
two  lighis.  Fiiil,  as  a  conveyance,  operating  either 
by  right  or  by  wrong.  Secondly,  as  a  conveyancCj^ 
executed  with  a  particular  intent  of  making  a  tenant 
to  the.  precipe  in  a  common  recovery,  ift.  As  a  con- 
veyance, generally,  it  was  not  pretended  that  it  could 
operate  by  right  5  it  could  only  then  be  conftrued  to 
convey  a  freehold  by  wrong.  But  it  was  a  necefiary 
confequence  of  tlie  reafoning  upon  Sir  Robert  Atkyn'^ 
entry,  that  his  feoffment  was  abfolutely  void  j  for, 
v^here  the  true  owner  of  the  freehold  is  actually  ex- 
pelled by  the  tortious  entry  of  the  diffeifor  taking  vio- 
lent poflelTion  of  the  land,  that  dllTeifor  has  gained  an 
eftate  of  freehold  and  fee,  which  will  pafs  by  a  bare 
livery  on  his  feoffment,  his  force  gained  him  an  eftate 
by  wrong,  and  his  feoffment  will  convey  ir.  But,  in 
this  cafe,  the  entry  and  the  poffeffion  being  lawful  fo  long 
as  the  judgment  was  in  force,  the  only  wrongful  ad: 
from  which  a  diffeifin  could  be  inferred,  was  the  feoff- 
ment. The  giving  livery  upon  that  feoffment,  not 
followed  by  any  poffeffion  of  the  feoffee,  could  never 
make  a  diffeifm  in  the  ffri>fl,  original,  and  legal  fenfe  ^ 
it  would  be  a  diffeifm  nicrcly  at  the  eledion  of  the 
rightful  owner  of  the  freehold,  and  for  the  fake  of  his 
remedy.  It  was  the  ad  of  his  tenant  for  years,  and 
the  wrongful  feoffee  was  put  into  poffeffion  ;  the  true 
owner  might  either  accept  his  rent,  and  treat  him  as 
an  under-tenant  and  affignee  of  the  term,  or  he  might 
maintain  an  affize  and  recover  the  freehold.     If  the 

wrongful 


T/V/c- XXXYL    Recovery.     C^.  HI.  ^41.  \i\ 

wrongful  feoffor  continued  in  pofTeflion  by  coUufion 
with  his  feoffee,  as  in  the  prefent  cafe,  the  true  owner 
was  under  no  necefTity  to  take  notice  of  the  feoffment ; 
he  was  not  bound  to  conilder  his  own  tenant  as  a  dif- 
feifor,  and  himfeif  as  out  of  poffeffion,  but  ftill  had  it 
in  his  eledlion,  cither  to  accept  his  rent,  diftrain  and 
bring  an  adion  for  it,  or  to  proceed  in  a  real  aftion 
for  recovery  of  the  freehold,  as  in  cafe  of  a  forfeiture. 
Thus,  the  feoffment  of  tenant  for  years,  or  tenant  by 
fufferance,  would  make  a  diffeifm  for  the  benefit  of 
his  leffor,  in  refpc£l  of  that  remedy  which  the  leffor 
might  eleft  to  take  ;  but  eftates  in  remainder  could  not 
be  difplaced  without  a  tortious  entry ;  and,  as  to  fuch 
remainders,  the  feoffment  was  abfolutely  void  in  law. 
2d,  As  ^a  conveyance,  executed  with  the  particular 
intent  to  make  a  tenant  to  the  pr<2cip€  in  a  common, 
recovery,  it  had  never  yet  been  determinjed,  that  the 
feoffment  of  a  tenant  for  years,  being  alfo  tenant  in 
tail  in  remainder,  perfedled  by  livery  upon  the  land, 
under  colour  of  lawful  poffeffion  eo  mumo^  to  make  a 
tenant  of  the  freehold  in  a  common  recovery,  would 
be  fufficient  to  fupport  the  judgment  in  that  recovery, 
and  enable  him  to  bar  his  own  and  the  fub^equent 
eftates  ;  if  fo,  then  a  tenant  in  tail  in  remainder  might 
fuffer  a  recovery  in  every  inftance,  as  freely  as  a  te- 
nant in  tail  in  poffeffion,  not  only  without  the  concur- 
rence of  the  immediate  owner  of  the  freehold,  by  his 
joining  in  it  as  an  effential  party,  or  furrendering  his 
eftates,  but  even  without  afking  his  conlent,  or  giving 
him  any  notice.  By  collufjon  with  the  tenant  for 
years,  by  fecret  practices,  to  take  advantages  of  a  vacant 

9  poffeflion,; 
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pofTefTion,  when  the  tenant  of  the  freehold  was  abfent 
from  his  hoiife  or  land,  he  might  execute  a  feoffment, 
■  and  then  fuffer  a  common  recovery,  to  anticipate  that 
right  which  the  law  has  wifely  and  juftly  poflponed, 
till  he  fliould  chance  to  fucceed  in  the  order  of  the 
intail.  If  this  method  of  fuffering  recoveries  were 
once  eflablifhed  as  legal,  the  eldefl:  fons  of  the  fir/l 
families  in  England,  who  are  tenants  in  tail  in  remain- 
der, expectant  on  the  eflate  for  life  of  the  father, 
might  difpofe  of  the  inheritance  of  their  eRates  at  the 
age  of  twenty-one,  againfl  the  confcnt,  and  in  fpite  of 
the  authority  or  the  freehold  of  their  parents.  Con- 
veyances to  make  a  tenant  to  the  praecipe  in  a  common 
recovery,  are  confidered  as  mere  inflruments  to  make 
parties  in  a  fictitious  a£lion,  to  ferve  the  purpofe  of 
him  who  means  to  fuffer  the  recovery.  Such  a  feoffee, 
as  in  the  prefent  cafe,  v/as  often  called  a  mere  ador 
Jabida,  If  he  was  tenant  for  years  of  the  lands  con- 
veyed by  the  feoffment  before  the  making  of  it,  his 
term  would  not  merge  in  the  fee-fimple  ;  no  dower 
could  arife  out  of  it ;  his  judgments  or  flatutes  would 
not  bind  it.  This  being  the  uniform  tenor  of  deter- 
minations in  courts  of  law,  in  which  the  intent  of  the 
conveyance  has  been  confidered,  and  not  the  mere 
legal  operation  of  it,  it  followed,  that  the  valiiiity  of 
the  eflate  mufl  depend  on  the  right  and  power  of  him 
who  made  it  to  fuffer  a  recovery.  If  the  feoffor  had 
no  fuch  right  or  power,  his  feof^'nient  was  void  ;  and 
the  eflate  conveyed,  being  founded  in  fraud,  was  as 
no  eflate,  in  judgment  of  law.  The  common  law 
avowed  thefe  principles,  and  the  Lcgifiature  had  adopt- 
ed 
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cd  them  ;  for  the  flatute  14  Geo.  2.  c.  20.  which  was 
made  to  fupport  common  recoveries  againft  nice  ex- 
ceptions, and  to  raife  prefumptions  in  favour  of  them 
after  a  limited  time,  moft  anxioufly  provides,  that  the 
perfons  joining  in  fuch  recoveries  fhould  have  fuihcient 
eflate  and  power  to  fuffer  the  fame  ;  as  if  the  Legifla- 
ture  had  forefeen  the  prefent  cafe,  and  were  aware  and 
afraid  that  tenants  in  tail  in  remainder  might,  by  co- 
lour of  that  law,  in  future  times  fuffer  common  reco- 
veries, without  the  concurrence  of  the  true  immediate 
owner  of  the  freehold. 

On  the  other  fide,  it  was  argued,  that  this  recoveiy 
was  valid,  and  that  Ja??ies  Earle  was  adlually  tenant  of 
the  freehold  when  judgment  was  given.     FirO,  becaufe 
when  Sir  Robert  Atkym  entered,  in  confequence  of  the 
judgment  which  he  obtained  againft  Lady  Atkyns,  the 
jointrefs,  he  became  tenant  in  tail  in  poflefiion.     Se- 
condly, becaufe  even  if  he  were  only  tenant  for  years, 
his  feoffment  would  convey  an  eftate  of  freehold.     In 
fupport  of  the  firft  of  thefe  pofitions,  it  was  argued, 
that  a  judgment  is  an  acl  of  law,  and,  whilft  it  con- 
tinues in  force,  deftroys  the  title  of  the  adverfe  party. 
A  judgment  in  ejectment,  by  which  only  the  poffelhon 
is  recovered,  not  only  deftroys  the  right  of  polfefTion 
which  was  in  the  adverfe  party,  but  gives  a  right  of 
poffcHion  to  the  recoveror.     If  the  judgment  in  eject- 
ment did  not  produce  this  effeft,  the  leffor  of  the  plain- 
tiff could  not  enter,  or  be  entitled  to  the  writ  of  habere 
facias  pojfcjfioncm  ;  but  his  having  a  right  to  enter  and 
fue   out  that  writ,  infers  his  right   to  the   poflefTion. 
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Whilfl  the  judgment  Hands  in  force,  it  removes  an  in- 
tervening eflate  out  of  the  way,  and,  during  that  time, 
it  is  the  fame  thing  as  if  it  had  never  exifted,  and  the 
recovcror's  right  to  the  poffeflion  will   continue   until 
judgment  is  reverfed  by  error,  or  falfified  in  another 
action.     In  confequence  of  thefe  principles,  it  followed, 
that  the  right  to  the  poffeflion  and  the  remainder  in  tail 
meeting  in  the  fame  perfon,  and  that  perfon  being  Sir 
Robert  Atkynsy  the  poffeflion  and  the  remainder  in  tail 
united,  and  Sir  Robert  Atkyns  became   feifed   of  au 
eflate  tail  executed,  or,  in  other  words,  of  an  eflate 
tail  in  poflefTion.     If  the  nature  of  an  action  of  eject- 
ment, and  the  confequence  refulting  from  a  recovery 
in  it,  were  confidered,  it  would  appear  in  a  clearer 
light.     An  ejectment  is  a  poffeffory  a£lion,  in  which 
almofl  all  titles  to  land  are  tried ;  whether  the  party's 
title  is  to  an  eflate  in  fee,  tail,  for  life,  or  for  years, 
the   remedy  is   by  one  and  the  fame  action.     In  an 
action  of  ejedment,  the  plaintiff  recovers  only  the  pof- 
feifion  of  the  land,  and  the  execution  is  of  the  poffcf- 
fion  only  j  but  if  the  leffor  of  the  plaintiff  recovers 
only  the  poffeflion  of  the  land,  it  may  be  afked,  how 
he  becomes  feifed  according  to  his  title  ?     To  which, 
it  may  be  anfwered,  that  when  a  perfon  is  in  pofi"eflion 
by  title,  as  every  perfon  is  who  enters  in  execution  of 
a  judgment  in  ejectment,  becaufe   the   law  does  no 
wrong,  the  poffeffion  and  title  unite  ;  for  it  is  a  rule 
of  law,  that  when  a  man,  having  a  title  to  an  eflate, 
comes  to  the  poffeflion  of  it  by  lawful  means,  he  fliall 
be  in  poffeflion  according  to  his  title.     As  where  the 
title  is  to  have  a  fee,  he  becomes  feifed  in  fee  5  where 
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the  title  is  to  have  an  eftate  tail,  he  becomes  feifed  of 
an  eftate  tail,  and  fo  on,  the  law  calling  the  eflate 
upon  him  according  to  his  title  :  and,  were  it  not  fo, 
an  ejedment  would  be  the  mofl  inefFedaal  remedy  for 
the  trial  of  titles  to  eftates,  and  would  never  anfwer 
the  purpofe  for  which  it  was  brought  into  ufe,  if  the 
leflbr  of  the  plaintiff  acquired  no  more  than  a  bare  pof- 
feflion  after  an  execution  or  entry  on  a  judgment  in 
ejedmcnt.  In  fupport  of  the  fecond  pofition,  it  was 
faid,  that  a  feoffment  operated  on  the  poiTefTion,  with- 
out any  regard  to  the  eftate  or  interefl  of  the  feoffor. 
A  grant  operated  on  the  eflate  or  interefl  which  the 
grantor  had  in  the  thing  granted.  To  make  a  feofF-  ^--t.  C  Cn. 
ment  good  and  valid,  nothing  was  requlfite  but  pof-  11011.366^ 
fefhon;  and,  where  the  feoffor  had  the  poffeffion,  al- 
though it  was  but  a  bare  and  naked  one,  yet  a  freehold 
or  fee-fimple  paffed  by  reafon  of  the  livery.  It  was 
no  plea  in  avoidance  of  a  feoffment,  that  the  feoffor  ^ '■'''' :}''''\; 
had  nothing  in  the  land  at  the  time  of  the  xeoffment, 
becaufe  the  land  paffed  by  the  livery  ;  if  the  operation 
©f  the  feoffment  was  queflioned,  the  only  plea  v/as, 
lie  enfeoffa  pas,  which  put  in  iffue  only  the  livery. 
Lord  Chief  Juflice  Holt  laid  it  down  as  clear  lav/,  in 
the  cafe  of  Hw^t  v.  Burney  that  if  a  leffec  for  years 
makes  a  feoffment  with  livery,  thoup^h  the  leffor  be  on 
the  land  protefling  againfl  it,  yet  the  land  paffes,  be- 
caufe the  leffee  was  entitled  to  the  poffeffion.  And 
this  opinion  was  fupported  by  the  determination  in  the 
cafe  oi  Read  and  Morpeth  x.  Errington,  where  the  Cio.  El.  321. 
queflion  was,  if  a  feoffment  by  a  leffee  for  years,  the 
leftor  being  upon  the  land,  was  a  good  feoffment  ?  for 
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It  was  pretended,  that  his  being  upon  the  land  guarded 
it  fo  that  no  feoffment  could  be  made  ;  but  the  court 
was  of  opinion,  that  the  feoffment  was  good,  becaufe 
the  Icffee  had  the  fole  right  to  the  poffeffion,  and  livery- 
ought  always  to  be  given  of  the  poffeffion.  Before  the 
flatute  of  ufes,  a  ccjiiii  que  nfe  conveyed  the  ufe  by 
bargain  and  fale,  and  afterwards  levied  a  fine  to  a 
ftranger.  And  the  queftion  was,  whether  the  fine  was 
not  void,  as  neither  of  the  parties  had  any  thing  in  the 
land  ?  for,  by  the  bargain  and  fale,  the  ufe  was  in  the 
bargainee,  and  nothing  was  in  the  bargainor  or  in  the 
ftranger.  It  was  argued,  that  if  this  fine  was  not 
good,  great  inconveniencies  would  follow,  for  that 
many  recoveries  had  been  fuffered  againft  the  bargainor 
after  he  had  conveyed  the  ufe  :  to  which,  Fitzherbert 
Year-Dook,  replied,  "  It  is  the  folly  of  purchafers  that  they  do  not 
"  take  a  feoffment  from  the  cejiui  que  ufe  before  the 
"  fine  is  levied  ;  for  if  they  do,  the  fine  will  be  good. 
"  I,  for  my  part,  (fays  he)  will  never  purchafe  any 
"  land  without  taking  a  feoffment,  fo  that  I  may  be 
'^'-  in  poffeffion  when  the  fine  is  levied  j  for  then  the  fine 
"  will  undoubtedly  be  good.'*  The  poffeffion  here 
fpoken  of  muff  be  a  freehold  at  leaft,  becaufe  nothing 
lefs  than  a  freehold  will  fupport  a  fine  ;  for  if  neither 
the  cognizor  nor  cognizee  had  an  cftate  of  freehold  in 
poffeffion,  remainder  or  reverfion,  at  the  time  of  levy- 
ing the  fine,  it  would  be  void.  The  feoffment  here 
fpoken  of  is  the  feoffment  of  a  ceJlui  que  ufe  after  hci 
had  parted  with  the  ufe,  and  whilft  the  freehold  and 
mheritance  of  the  cftate  was  in  the  feoffees,  fo  that  it 
was  the  feoffment  of  a  perfon  who  had  only  a  bare  and 

naked 


r///^  XXXVI.     Rcco'-ccry.     C/j.  m.  §  41.  3^9 

Raked  pofleflion  (unaccompanied  with  right)  to  a  ftran- 
ger.     This  was  the  opinion,  and  this  was  the  practice, 
of  one  of  the  greatcft  lawyers  of  the  age.     The  obfer- 
vations  upon  the  opinion  of  Fitzberbert  are,  that  if  a 
feoffment  from  the  cejiui  que  w/^  to  a  ftranger,  after  he 
had  conveyed  the  ufe,  would  have  made  the  fine  un- 
doubtedly good,  the  Hke  feoffment  would  have  made 
a  good  tenant  to  the  pracipe  ;  and  for  this  plain  reafon, 
becaufe  the  feoffment  paffed  a  freehold.     There  is  a 
cafe  in  Dyer  340,  where  the  feoffment  of  a  pcrfon  in 
remainder,  in  the  abfence  of  the  tenant  for  life,  was 
determined  to  be  a  good  feoffment.     The  cafe  was,  a 
remainder-man  in  fee  enfeoffed  a  ftranger,  in  the  ab- 
fence of  a  tenant  for  life,  who  neither  attorned  nor 
affented  to  the  feoffment,  but  occupied  the  eftate  dur- 
ing his  life  ;  and  it  was  held  to  be  a  good  feoffment 
for  the  fee-fimple.     And  in  the  cafe  before  the  court, 
the  feoffment  was  made  by  Sir  Robert  Atkyns  the  re- 
mainder-man, in  the  abfence  of  the  tenant  for  life, 
vvho  neither  attorned  nor  affented,  and  who  occupied 
the  effate  during  her  life.     A  diftindion  was  made  be- 
tween  rightful    and  wrongful  conveyances.     A  fine, 
releafc,  or  bargain  and  fale,  are  called  rightful  con- 
veyances, and  a  feoffment  a  wrongful  one ;    but  no 
fuch  diffinQion  exifts,  for  all  conveyances  are  in  them- 
fclves  equally  rightful,  and  are  to  be  made  ufe  of  ac- 
cording to  the  nature   of  the  cafe   to   which  they  are 
applicable  ;  that  a  freehold  Vvould  not  pafs  by  a  fine, 
releafe,  or  bargain  and  fale,  from  a  perfon  who  had 
only  a  bare  and  naked  poffeffion,  did  not  proceed  from 
iliefe  conveyances  being  lawful  ones,  but  from  the  na- 
ture of  them,  whofe  property  it  v.'as  to  convey  nothing 
3  t)ut 
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but  what  the  maker  of  them  iviight   lawfully  convev, 
becaufe  they  operate!  as  a  grant ;  therefore,  to  infer 
from  thence,  that  a  freehold  would  not  pafs  by  a  feoff. 
ment  which  was  a  conveyance  of  a  different  operation, 
and  whole  property  was  ro  pafs  a  freehold  and  fee  by 
force  of  the  hvery,  was  an  inconclufive  argument; 
every  one  who  can  get  into  poffeiiion  has,  and  ever 
had,  a  power  to  make  a  feoffment,  for  the  law  makes 
no  diflinclion  of  perfons  ;  and,  whenever   a  tenant  in 
tail  in  remaindei-  had  obtained  the  poffeiHon,  whether 
by  right  or  by  wrong,  and  had  done  an  ad  whilfl:  m 
poffefiion  to  make  a  tenant  to  the  pracipe^  in  order  to 
fuffer  a  common  recovery,  no  inftance  could  be  pro- 
duced where  fuch  an  a6l  had  been   adjudged  fraudu- 
lent, unfair,  or   irregular.      The  principal   argument, 
oppofed  to  the  dodrine  here  laid  down,  might  be  re- 
duced to  the  head  of  inconvenience.     But  the  queftion 
was  not,  what  inconvenience  would  attend  the  deter- 
mination eitlier  way,  but  what  was  the  law.     The  in- 
convenience, if  there  were  one,  arofe  from  the  nature 
and  operation  of  a  feoffment,  and  could  not  be  avoided 
but  by  taking  away  that  conveycmce,  or  depriving  it 
of  an  operation  which  it  had  been  allowed  to  have  by 
all  the  fages  of  the  law.     But,  to  do  that,  was  not  in 
the  power  of  a  court  of  juftice,  fince  no  maxim  of  the 
common  law  could  be  abrogated  or  aboliflied,  but  by 
a  legiflative  authority.     It  was  once  thought  to  be  a 
great  inconvenience,  that  a  defcent,  immediately  after 
a  difftifm,  iliould  take  away  the  entry  of  the  perfon 
diffeifed  ;  at  another  time,  it  was  thought  to  be  no 
fmall  one,  that  the  fon  fhould  lofe  his  patrimony  be- 
caufe he  happened  to  be  born  out  of  time  j  and,  until 
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lately,  an  heir  might  have  been  deprived  of  his  family 
eftatc  by  the  Avarranty  of  an  ancedor,  who  was  never 
in  pofleffion  of  it.  Thefe  inconveniencies  were  as  great 
as  that  which  was  pretended  to  arife  from  the  feoff- 
ment of  a  tenant  in  tail  in  remainder,  expedant  on  an 
eltate  for  Hfe,  and  yet  they  continued  through  ages, 
till  the  Legiflature  took  them  away  ;  when  the  law  was 
doubtful,  it  might  be  allowable  to  draw  an  argument 
from  inconvenience  ;  but,  where  the  law  was  clear 
and  precife,  as  it  was,  that  the  feoffment  of  a  perfon 
in  pofleffion,  let  him  come  to  the  polTefTion  how  he 
would,  pafTed  a  fee,  an  argument  from  inconvenience 
was  not  admiffible,  becaufe  it  tended  to  undermine  and 
overthrow  the  law. 

Lord  Mansfield  deHvered  the  refolutlon  of  the  court, 
of  which,  I  fhall  prefent  the  reader  with  an  abilrad, 
as  far  as  it  relates  to  the  validity  of  the  recovery.  "  As 
"  Lady  Atkyns  had  an  eflate  for  life  in  the  premifes, 
**  and  did  not  join  by  furrender  or  othervvife,  in  any 
"  conveyance  of  the  freehold  to  James  Earkt  the  te- 
"  nant  to  the  pracipe,  the  great  queftion  is,  whether 
"  James  Earlc  had  acquired  the  freehold  by  difTeifin  ?'* 
The  better  to  judge  of  this  queftion,  it  will  be  proper 
to  attempt  finding  out  what  the  old  law  meant  by  a  dif- 
feifm,  which  conftituted  the  tenant  of  the  freehold,  in 
refpeft  of  every  demandant  fuing  out  a  pracipe,  al- 
though the  owner's  entry  was  not  taken  away;  for, 
where  the  right  of  pofTeffion  was  acquired,  and  the 
owner  put  to  his  real  a6lion,  there,  without  doubt, 
the  poffeffor  had  got  the  freehold,  though  by  wrong. 

Vol.  V.  Y  Seifia 
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Seifiti  is  a  techiiical  term,  tg  denote  the  completion  of 
that  invediture  by  which  the  tenant  was  admitted  into- 
the  tenure,  and  without  which  no  freehold  could  be 
Jcud.  i:b.  I.  conftitated,  or  pafs.  Sciendum  ejl  feudum  fine  invcjii- 
tura  nullo  modo  conjlitui  pGffc'  DifTeifm  niuft,  therefore, 
mean,  fome  way  or  other  of  turning  the  tenant  out  of 
his  tenure,  and  ufurping  his  place  and  feudal  relation. 
Formerly,  no  tenant  could  alien  widiout  licence  from 
the  lord  ;  when  the  lord  confented,  the  only  form  of 
conveyance  was  by  feoffment,  publicly  made  ycovam 
paribus,  with  the  lord's  concurrence.  Homage  or 
fealty  was  folemnly  fworn,  and  fait  of  court  and  fer- 
vices  were  frequently  done.  The  freeholder  repre- 
fentcd  the  whole  fi?e,  did  the  duty  to  the  lord,  and  de- 
fended the  whole  fee  a;:;ainll  lliun  vcr>.  The  freehold 
never  could  be  in  abevance,  becaufe  the  lord  mud 
never  be  at  a  lofs  to  luiovv  upon  whom  to  call  as  his 
tenant ;  nor  a  ftranger  at  a  lofs  to  know  againfl  whom 
to  bring  his  pnuipe.  From  the  neceliity  of  there  be- 
ing always  a  vifible  tenant  of  the  freehold,  and  the 
notoriety  v.ho  ailed  and  did  fuit  and  fervice  as  fucli, 
many  privileges  were  allowed  to  innocent  perfons  de- 
riving title  from  the  freeholder  dc  faclo.  The  flatute 
of  quia  emptorcs  tcrraruiu,  and  other  flatutes  which 
extended  the  power  of  alienation  to  the  king's  tenants 
in  capitc,  the  frequent  relcafes  of  feudal  fervices,  the 
llatutes  of  ufes  and  wills,  and,  at  lafl,  the  iotal  aboli- 
tion of  all  military  tenures,  have  left  little  more  than 
the  names  of  feolfmcnt,  feifm,  tenure,  and  freeholder, 
v/ithout  any  prccife  knowledge  of  the  things  originally 
fignified  by  thefe  founds.     'l\\z  idea  which   modern 
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limes  annex  to  freehold  or  freeholder,  is  taken  merely 
from  the  duration  of  the  eflatc.  Copyholds,  and  the 
ciiftomary  freeholds  in  the  Norrh,  retain  fome  faint 
traces  of  the  old  fyiteni  of  feudal  tenures.  It  is  obvi- 
ous how  a  man  may  vifibly  be  the  copyholder  ot  cuf^ 
tomary  freeholder  de  fcitlo,  in  prejudice  of  the  rightful 
tenant.  It  is  obvious  too,  that,  ufurping  fuch  copy- 
hold or  cuftomary  tenure,  is  a  different  fa'fl  from  a 
naked  poffeflion  or  occupation  of  the  land  ;  but  who- 
ever will  look  into  the  pradice  of  other  countries, 
where  tenures  fubfifl  wlrh  all  i\\c  folemnities  of  feoff- 
ments and  feifms,  upon  every  change  of  a  tenant  by 
defcent  or  alienation,  and  upon  every  ufurpation  cf  the 
real  right,  will  eafily  comprehend,  that,  formerly,  ic 
was  as  notorious  who  was  the  feudal  tenant  de  fciffjy 
as  who  is  nov/  de  facto  incumbent  of  a  living,  or  mayor 
of  a  corporation.  Diffeifin  is  a  complicated  fa£t,  and 
diners  from  difpofieihng.  The  freeholder  by  diffeifiri 
differs  from  a  poffeffor  by  wrong.  Bra'5lm  puts  many 
cafes  of  poffeffion  wrongfully  taken.,  Vvhich  he  calls  in- 
trufion,  becaufe  there  was  no  diffeifm,  pC'jfeJJio  qux 
niida  eji  Q.mnino^  et  fine  aliquo  veflimento  qua  dicitur  in- 
trufio.  A  particular  tenant,  according  to  the  feudal 
notions  was  in  as  of  the  feifin  of  the  fee,  of  which  his 
eflate  was  a  part  ;  if  he  aliened  the  fe?,  v/hich  he  could 
only  do  by  folemn  feoffment,  with  the  concurrence  cf 
the  lord  of  whom  the  fee  was  held,  he  forf^ted  his 
particular  eilate,  for  having  betrayed  his  feifm  wi'.h 
which  he  was  intrufted.  But,  on  account  of  the  pri- 
vity and  confidence  between  him  and  the  reverficner, 
and  the  notorious  folemnity  of  the  act  of  invefliture, 
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his  feoffment  diflelfed  the  reverfioner.     Braclon  men- 
tions the  diffeifin  in  this   cafe,  as   a  neceffary  confe- 
quence,  and  as  a  thing  which  could  not  poffibly  be 
other  wife; — item  facit  quis  dijjeifinam  cum  quis  infeifina 
fuerit  tti  de  I'thero  ienemenio  et  advitam,  vel  ad term'mum 
annoru?n,  vel  }iominc  cujiodia^  vel  aliquo  alio  modo,  aliiim 
feoffaverit  in  prrjudicium  vert  domini  etfecerit  alteri  /i- 
berum  tenementum  ;  cum  duojimul  et  femel  de  eodem  tene- 
mento  et  infolidum  ejfe  non  pojfunt  in  feifina.     He   confi- 
dered  it  as  impoflible  for  the  true  tenant  not  to  be  put 
out,  when  the  other  adually  came  into  his  place.     So 
.    late  as  the   32  Eliz.  in  the  cafe  of  Mathefon  v.  Trot^ 
1  Leon.  209,  the  diftinclion  upon  which  the  judgment 
turned,  was,  "  that  Henry  Denny  gained  a  wrongful 
"  pofTeflion  in  fee,  but  did  not  gain  any  feifm,  fo   no 
"  diffeifor,  therefore  the  defcent  to  his  heir  was  not 
*'  privileged."     The  precife  definition  of  what  con- 
flituted  a  dilfeifm,  which  made  the  diffeifor  tenant  to 
the  demandant's  prcccipe^  though   the  right   owner's 
entry  was  not  taken  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.     The  more  we  read,  unlefs 
we  are  very  careful  to  diflinguifh,  the  more  we  fhall 
be  confounded ;  for,  after  the  aflize  of  novel  diffeifin 
was  introduced,  the  Legiflature,  by  many  afts  of  par- 
liament, and  the  courts  of  law,  by  liberal  conftrudtions 
in  furtherance  of  juftice,  extended  this  remedy,  for  the 
fake  of  the  owner,  to  every  trefpafs  or  injury  done  to 
his  real  property,  if,  by  bringing  his  affize,  he  thought 
fit  to  admit  himfclf  diffcifed.     The  law  books  treat  of 
diffeifin  with  a  view  to  the  aflize,  which  was  the  com- 
mon method  of  trying  titles  till  ejeftment  came  into 
4  ufc. 
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ufe.  Littleton,  who  wrote  long  after  the  remedy  by 
aflize  was  enlarged  by  ftatutes,  and,  by  an  equitable 
latitude  of  conftruftion,  fpeaks  of  diffeifins  principally 
as  between  the  owner  and  trefpalTer  or  pofleflbr,  with 
an  eye  to  the  remedy  by  aflize.  Thefe  are  the  com- 
mon places  from  whence  many  defcriptions  have  been 
cited  of  a  difl'eifm  ;  but  fuch  authorities  can  give  little 
light  to  the  prefent  queftion,  which  depends  upon  the 
nature  of  fuch  a  diffeifin  as  made  the  difleifor  tenant 
to  every  demandant  and  freeholder  defado  in  fpite  of 
the  true  owner.  Though  the  term  dijfeifin  happens  to 
be  the  fame,  the  thing  fignified  by  that  word,  as  ap- 
plied to  the  two  cafes  of  adual  difleifm,  or  difTeifin  by 
election,  is  very  different.  This  diftindion  of  difleifin 
at  eledion  is  made  in  the  cafe  of  Blundel  v.  Baugh, 
Cro.  Car.  302.  In  a  manufcript  report  of  this  cafe, 
much  fuller  than  the  printed  one,  the  three  judges, 
with  whom  agreed  the  four  Judges  of  the  Common 
Pleas,  argued  and  held,  "  that  the  leflee  for  years  of 
"  the  tenant  at  will  was  a  diiTeifor,  at  the  eleftion  of 
"  the  original  leffor,  for  the  fake  of  his  remedy,  but 
"  never  could  be  looked  upon  as  the  freeholder,  or  a 
"  diiTeifor  in  fpite  of  the  owner,  or  with  regard  to 
"  third  perfons."  And  the  manufcript  note  fays,  if 
2ipracipe  was  brought  againft  him,  he  might  fay,  "  I 
"  am  not  tenant  to  the  freehold."  If  a  lefTee  for  life, 
or  years,  makes  a  feoffment,  the  lelTor  may  flill  diftrain 
for  the  rent,  or  charge  the  perfon  to  whom  it  is  paid 
as  a  receiver,  or  bring  an  eje£tment,  and  choofe  whe- 
ther he  will  confider  himfelf  as  diffeifcd,  or  not.  Met- 
calfe ex  dem.  Parry,  and  others,  which  was  a  cafe  re- 

Y  3  ferved 
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fcrvcd  at  Sjl:p  affizes,  25th  March  1743,  for  the  opi- 
nion of  the  Court  oi  l^xchequer,  \\ho  gave  judgment 
on  the  24th  oi  November  174^,  v.-as  thus :  Tenant  in 
tail  of  lands  leafed  by  his  father  to  a  fecond  fon  for 
lives,  (under  a  power),  upon  his  father's  death  re- 
ceived the  rent  from  the  occupier,  as  owner  ;  and,  as 
if  no  fuch  leafe  had  been  made,  he  fullered  a  common 
recovery  :  it  was  held,  that  this  was  only  a  difleifm  of 
the  freehold  at  eledion,  and  that,  therefore,  he  could 
not  make  a  good  tenant  to  the  prcscipc^  and  the  reco- 
very was  adjudged  bad.  I  will  now  confider,  whether- 
James  Earle  can  be  deemed  a  good  tenant  of  the  free- 
hold by  difleifm.  DilTeifm  is  a  fact,  it  is  not  found  ; 
all  the  jury  fay  is,  that  focn  after  -the  judgment  in 
ejeclment,  S'w  Robert  Atkyns  cnitrtd.,  and  was  in  pof- 
feUion.  This  muft  be  taken  to  be  an  entry  in  confe- 
quence  of  the  judgment ;  it  was  fo  confidered  on  fet- 
tling the  fpecial  verdid,  otherwife  the  defendants  have 
no  cafe  ;  for  it  is  not  found  that  I.ady  Alkyns  was  ever 
oufled,  or  quitted  the  pofrcfiion,  or  that  Sir  Robert 
was  ever  feifcd.  Taking  poflelnon  under  a  judgment 
in  ejectment,  never  could  be  a  diifeifin  of  the  freehold. 
Suppofe  it  a  real  proceeding,  the  termor  of  a  difleifee 
might,  by  the  old  huv,  recover  againfl  the  difTcifor, 
he  might  recover  againft  the  feoffee  of  his  leffor,  but 
he  could  never  thereby  become  a  diffeifor  of  the  free- 
hold ;  he  never  could  be  other  than  a  termor,  enjoys 
ing  in  the  nature  of  a  bailiff,  by  virtue  of  a  real  cove- 
nant. In  refpcct  of  the  freehold,  his  pofftffion  enured 
always  by  right,  and  never  by  wrong.  If  the  leffor 
hsd  Ciifeoffed,  it  enured  to  the  alienee  :  if  the  leffor 

was 
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was  difleifed  and  might  enter,  it  enured  to  the  diffcifec ; 
if  his  entry  v/as  taken  away,  it  enured  to  the  heir  or 
feoffee  of  the  dilieifor,  who,  in  tiicit  cife,  had  the 
right  oi"  poffeilicn.  Suppafe  the  proceeding  (as  it  is  j  a 
fictitious  remedy,  then  in  truth  and  fubflance  a  judg- 
ment in  ejeclment  is  a  recovery  of  the  poffeflion,  not 
of  the  fclfm  or  ■  freehold,  without  prejudice  to  the 
ri^hi,  as  it  may  afterwards  appear,  even  between  the 
parties.  He  who  enters  under  it,  in  truth  and  fub- 
flance can  only  be  poilclTed,  according  to  right,  prout 
kx  pojiulat.  If  he  has  a  freehold,  he  is  in  as  a  free- 
Jiolder ;  if  he  has  a  -chattel  intereft,  he  is  in  as  a 
termor ;  and  in  refpect  of  the  freehold,  his  pofifeffion 
enures  according  to  right.  It  is  found  that  the  eje£l- 
ment  was  brought  by  Sir  Robert  Atkyns  to  recover  the 
poifcflion,  but  it  is  not  found  that  he  claimed  the  free- 
hold. The  title  muif  now  be  taken  as  in  the  fpecial 
verdift,  therefore  it  appears  that  he  had  no  right  to 
the  poffefiion.  His  feoffee  could  be  in  no  other 
condition  than  himfelf;  he  had  a  poffcffion  with- 
out prejudice  to  the  right,  and  could  convey  no  other. 
He  was  not  in  as  a  particular  tenant ;  iliere  was  no 
privity  of  any  fc'hn,  he  had  only  a  naked  poffeffioR^ 
But  the  caCe  is  ffill  itronger  ;  the  true  owner  cannot 
even  elect  to  make  a  perfon  in  poffeifion,  under  a 
judgment  in  ejedment,  a  diffeilbr.  He  could  not 
bring  an  affize  of  novel  dijfcifin  ;  the  entry  is  not  in- 
jujle  ct  fine  j  ltd ich^  but  under  the  authority  of  a  court 
of  juftice,  and  therefore  lawful.  There  is  ffill  behind, 
though  it  happens  not  to  be  n^ceffary,  a  larger  ground 
upon  which  to  determine  this  queflion,  and  more  fa- 

Y  4  tisfactory^ 
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tisfadory,  becaufe  more  intelligible,  from  the  nature 
of  a  common  recovery  now,  and  a  feoffment  to  make 
a  tenant  to  the  prcscipe  with  that  view  only.  The 
fenfe  of  wife  men,  and  the  general  bent  of  the  people 
in  this  country,  have  ever  been  againft  making  land 
perpetually  unalienable.  The  utility  of  the  end  was 
thought  to  juflify  any  means  to  attain  it.  Nothing 
could  be  more  agreeable  to  the  law  of  tenures  than  a 
male  fee  unalienable ;  but  this  bent  to  fet  property 
free  allowed  the  donee,  after  a  ion  was  born,  to  de- 
flroy  the  limitation,  and  break  the  condition  of  his 
inveftiture.  No  fooner  had  the  ftatute  de  donis  re- 
peated what  the  law  of  tenures  faid  before,  that  the 
tenor  of  the  grant  fhould  be  obferved,  than  the  fame 
bent  permitted  a  tenant  in  tail  of  the  freehold  and  in- 
heritance to  make  an  alienation  voidable  only  under 
the  name  of  a  difcontinuance  ;  but  this  was  a  fmall 
relief.  At  laft,  the  people  having  groaned  for  two 
hundred  years  under  the  inconveniences  of  fo  much 
property  being  unalienable,  and  the  great  men,  to 
raife  the  pride  of  their  families,  and,  in  thofe  turbulent 
times,  to  preferve  their  eflates  from  forfeiture,  pre- 
venting any  alteration  by  the  legiilature,  the  fame  bent 
threw  out  a  fidion  in  TaltaruniH  cafe,  by  which 
tenant  in  tail  of  the  freehold  and  inheritance,  or  with 
the  confent  of  the  freeholder,  might  alien  abfolutely. 
Public  utility  adopted  and  gave  a  fandion  to  the  doc- 
trine, for  the  real  poliiical  reafon,  to  break  intails ; 
but  the  oflenfible  reafon  from  the  ficlitious  recom- 
pence  hampered  fuccecding  times  how  to  diftinguifh 

cafes 
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cafes  which  were  within  the  falfe  reafoning  given,  but 
not  within  the  real  policy  of  the  invention,  till  at  laft 
the  legiflature  applauded  common  recoveries  by  a  va- 
riety  of   ftatutes.     As   the    legiflature    has   for   ages 
avowed  the  propofition,  we  may  now  fay,  that  com- 
mon recoveries   are  a  mere  form  of  conveyance,  all 
neceflary  circumftances   of   form    and  ceremony  are 
taken  from  its  fiftitious  original.     The  policy  of  this 
fpecies  of  alienation  meant  to  take  a  middle  way  as  to 
entails  between  perpetuities    and   abfolute   property ; 
alienations  were  allowed,  yet  in  fuch  a  fhape  as  necef- 
farily  required  deliberation  and  delay ;  and  they  were 
only  allowed  to  be  made  by  tenant  in  tail  in  pofleffion, 
or  by  tenant  in  tail  in  remainder,  with  the  confent  of 
the  owner  of  the  firft  eftate  for  life,  the  eldeft  fon  was 
reftrained  in  the  lifetime  of  his  father   or  mother,  or 
any  other  anceftor  or  relation  feifed  for   life   under  a 
family  fettlement.     The   aft  of    14  Geo.  1.  proceeds 
upon  the   parties  to  a  recovery  having  power  to  fuffer 
it  :  Sir  Robert  Atkyns,  the  fon,  had  no  right  to  fuffer 
a  common  recovery,  without   the  concurrence  of  the 
jointrefs  ;  any  contrivance  therefore  to  do  it,  without 
her  joining,  is   artifice  and  evafion.     If  tenant  in  tail 
in  polTefiion  is  diffeifed,  though  the  praecipe  be  brought 
againfh  the  diffeifor,  yet,  if  he  is  vouched,  the  recovery 
fhall  bar,  becaufe  he  had  power  to  bar.     In  'Jennings* % 
cafe,   10  Co.  44.  the  recovery   is   fupported,    becaufe 
the  parties  had  power  to  bar ;  by  parity  of  reafon  this 
recovery  ought  not  to  be  fupported,  becaufe  the  parties 
fiad  no  power  j  if  it  was,  the  law  mufl  be  overturned. 

Every, 
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Lveiy  remainder- man  in  tail  might  eafily  get  a  naked 
poirelllon,  and  make  a  fecret  feoffment.     The  plan  of 
marriage,  and  other  family  fettlements,  is   to  limit^a 
remaiader  to  the  firfl  and  every  other  fon   in  tail ;  the 
negative' which  the  father   now  has    upon  the  eldelt 
fon's  fuffering  a  common  recovery,  is  the  very  means 
and  confideration  of  getting  the  eflate  re-fcttled  upon 
the  marriage  of  the  eldcil  fon.     By  this,  method,  the 
moment  he  attains  to  the  age  of  twenty-one  years,  he 
may  fet  his  father  at  defiance,  fuffer  a  common  reco- 
very, and  bar  all  the  reil  of  the  family.     This  confe- 
quence  alone,  in  a  cafe  unprecedented,  is   a  fufficient 
objeclion.     It    before    the   introduction   of   common 
recoveries,  as  a   conveyance,  this   queflion  had  been 
agitated  in  an  adverfary  real  action,  upon  a  plea,  that 
£cjrlc  v/as  not  tenant  tg   the  freehold,  it  would  have 
been  adjudged  from  the  law,  and  artificial  learning  of 
tenures,  that  he  could  not  be  fo  confidered.     If  the 
queflion  had  been,  whether  tenant  in  tail  in  remainder 
fliould,  by  fuch  an  injurious  entry  and  feollinent,  acquire 
a  benefit  to  himfelf,  to    the   prejudice  of  his   rever- 
fioner,  it  Vv'ould   have  been    adjudged,    from  eternal 
principles  of  jullicc,  tliat  an   acl    founded  in   wrong, 
fhould  not,  by  virtue  of  the  crime  itfelf,  become  legal 
for   the  author's  advantage ;  as   it   is   now   agitated, 
when  common  recoveries  arc  eftablifhed  as  a  fpecies  of 
ahenation,  the  only  queflion   is,  whether  the  rule  of 
jaw,  which  requires  the  concurrence  of  the  owner  of 
the  firfl  eflate  for  life,  fhall   be  overturned  ?  It  is  bet- 
ter to  fubvert  the  rwlc  dircclly,  than  fuffer  it   to  be 

done 
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done  by  a  fecret  injurious  entry  and  fcofFment,  which 
cannot  be  prevented,  and  which  the  owner  may  never 
hear  of.  There  h  no  injury  or  wrong,  for  which  the 
law  does  not  provide  a  remedy.  But  if  this  flratagem 
ihould  prevail,  redrefs  mufl:  follow  too  late,  unlefs 
the  entry  of  the  tenant  for  life  fliall  avoid  the  re- 
covery ;  if  it  would,  there  is  an  end  of  the  prefent 
queftion,  for  the  jointrefs  entered,  and  was  intltled 
to  the  profits  from  Sir  Robert  Atkyns  as  a  trefpaffer  ab 
initio. 

In  every  light,  and  upon  every  ground  of  law,  this 
recovery  is  bad. 

Notwithitanding   thefe    arguments,   judgment    was 

unanimoufly  c:iven  for  the  defendant,  on  the  ground   Vide  Tit.  31. 

.  .  c.  2.  f.  20. 
that  the  plaintiff  w^as  barred  by  the  ftatute  of  limita- 
tions, the  ejeclment  not  having  been  brought  within 
twenty  years  after  the  leflbr's  title  accrued.  A  writ  of 
error  was  brought  in  the  Houfe  of  Lords,  where  it 
was  alfo  determined  that  the  plaintiff  was  barred  by  the 
flatute  of  limitations, 

John  Atkyns,  the  plaintiff  in  this  caufe,' having  died 
without  iffue,  the  perfon  who  was  next  in  remainder 
under  the  will  of  Sir  Robert  Atky^ts,  brought  an  ejeft- 
ment  for  the  recovery  of  the  fame  premifes  :  and  the 
validity  of  this  recovery  having  been  again  difcuffed  in 
the  Court  of  King's  Bench  in  Mich.  18  Geo.  3.  Mr. 
Juftice  Ajfon  delivered  the  opinion  of  himfelf,   Mr. 

Juftice 
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Jufllce  Willes,  and  Mr.  Juflice  ^yy?>/jttr/?,  (Lord  Manf- 

feld  being  abfent)  that  the  recovery  was  void,  becaufe 

James  Earle    was   not    a  good    tenant   to    the  pra- 

cipe,    and    judgment    was    therefore   given    for   the 

Cewper^s         plaintiff.     The  arguments  which  were  made  on  that 

^'  occafion  are  very  accurately  reported  by  Mr.  Cowper ; 

but    as    they   are    the   very  fame   which  had   been 

ufed  on  the  former  hearing,  it  is  unneceffary  to  flate 

them. 


Bargain  and  §  42.  A  good  tenant  to  the  precipe  may  be  made 

Hynde'sCafe,   by  bargain  and  fale  inroUed  ;  and  the  bargainee  may 
4  Rep.  71.        appear  and  vouch  before  entry,  or  before  the  bargain 

Forrefter,  ^*^  \  ^  " 

167.  and  fale  is  inrolled,  provided  it   be  inrolled  within  fix 

months,  as  prefcribed  by  the  ftatute :    for  although 

the  freehold  does  not  pafs  from  the  bargainor  until  the 

inrolment,  yet  as  foon  as  that  is  done,  the  freehold  is 

confidered    as   having    paffed    from    the  bargainor, 

at  the  time    when   the    bargain  and  fale    was  exe- 

Vide Lloyd  V.   cuted,  by  relation.     And  as   common   recoveries  are 

and  S  1*^         much   favoured  by   the    courts   of   law,    a    bargain 

Tit. 32.  c. 23.   and   fale   to  make  a  tenant  to  the  pracipe  will  not  be 

deemed  voi^  on  account   of  any  trifling   miftake   or 

inaccuracy. 


Lcafe  and  g  ^^^  ^  tenant  to  the  pracipe  may  alfo  be  made  by 

leafc  and  releafe ;  and  the  refcrvation  of  a  pepper- 
Barker  V.  corn  in  the  bargain  and  fale  for  a  year,  is  a  fufficient 
i;"^*'  confideration  to  raife  a  ufe  in  the  bargainee,  fo  as  to 

Tjt.  32,  c.  13.  o  ■> 

f.  13.  make 
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make  the  releafe  valid,  for  the   purpofe  of  fupporting 
a  common  recovery. 

§  46.  We  have  fecn,   that,  in  general,  a  common   A  Recovery 
recovery  cannot  be  valid  without  a  tenant  to  the^r^-   Ca?cs'be^°rro^ 
cipe*     Yet,  in  fome  cafes,  a  common   recovery  may    without  a  Tc- 
operate    by   efloppel,    although   there  be  no   tenant    Pradpe^ 
to  the  pracipe ;    but   this   is  only  where   the  perfon    q  J?°^'  ^^' 
who  fuffers  the  common   recovery  is  tenant  in  fee, 
for  the  iffue  in  tail  cannot  be  bound  by  elloppel, 
as    they   do    not    claim  from    their    immediate  an- 
ceftors,  but  from  the  firil  purchafers,  fecundum  for- 
mam  doni, 

§  47.  Common  recoveries  having  been  long  con-  Statute 
fidered  by  the  Judges,  and  alfo  by  the  legillature,  as  ^^  ^* 
common  affuranccs,  every  fort  of  favour  has  been 
fiiewn  them;  and  as  the  validity  of  recoveries  has 
frequently  been  called  in  queflion,  on  account  of  ir- 
regularities in  making  a  tenant  to  the  pracipe,  the 
following  (latute  was  made  to  obviate  that  inconve- 
nience. 

Se&.  5.  "  Whereas  It  has  frequently  happened,  that  14  Geo.  2. 
*'  the  deeds  for  making  the  tenant  to  the  writs  of  cn- 
*'  try,  or  other  writs  for  common  recoveries,  have 
*'  been  loft,  or  that  the  fines  or  deeds,  making  the 
"  tenants  to  the  faid  writs,  have  not  been  levied  or 
"  executed  till  after  the  judgment  given  in  fuch  reco- 
**  veries,  and  the  writ  of  feifm  awarded  ;  by  reafon 

"  whereof 


c.  20. 
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"  whereof  great  doubts  have  arifen  whether  fuch 
"  recoveries,  for  want  of  proper  tenants  to  the  writa, 
"  are  good  and  effectual  in  law  :  to  prevent  fuch 
"  doubts  fof  the  future,  and  in  order  to  render  com- 
"  mon  recoveries  more  certain  and  effeftual,  be  it 
"  enacted,  that  every  common  recovery  already  fuf- 
"  fered,  or  hereafter  to  be  fuffered,  (hall,  after  the 
"  expiration  of  twenty  years  from  the  time  of  the  fuffer- 
"  ing  thereof,  be  deemed  good  and  valid  to  all  intents 
*'  and  purpofes,  if  it  appears  upon  the  face  of  fuch 
*'  recovery  that  there  was  a  tenant  to  the  writ ; 
"  and  if  the  perfons  joining  in  fuch  recovery  had  a 
*'  fufficient  eftatc  and  power  to  fuller  the  fame, 
"  notwithftandincr   the    deed    or  deeds    for    makinc: 

o  o 

"  the  tenant  to  fuch  writ  fnould  be  loll,  or  not 
"  appear." 

Se6i.  6.  "  And  be  it  further  enabled  by  the  autho- 
"  rity  aforefaid,  that,  from  and  after  the  commence- 
"  ment  of  this  a6t,  every  recovery  already  fuffered, 
"  or  hereafter  to  be  fuffered,  fhall  be  deemed  good 
"  and  valid  to  all  intents  and  purpofes,  notwithfland- 
"  ing  the  fine,  or  deed  or  deeds,  maldng  the  tenant 
"to  fuch  writ,  fhould  be  levied  or  executed  after  the 
"  time  of  the  judgment  given  in  fuch  recovery,  and 
"  the  award  of  the  writ  of  feifm  as  aforefaid,  pro- 
"  vided  the  fame  appear  to  be  levied  or  executed 
*'  before  the  end  ot  tac  term,  great  fellJ.^n,  fellion,  or 
"  affizes,  in  which  fuch  rccov::ry  was  fuffered,  and 
"  the  pcrions  joining  in  fucii  recovery  had   a  fuf- 

*'  ficient 
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*'  ficicnt  ellatc    aud    power   to   fuller   the   f.unc    as 
'^  aforefald."    . 

§  48.  In  ejcolmcnt,  the  jury  found  a  fpecial  verdia    Goodri;;l,t 
that  Sarah  Willi jms,  being  tenant  in  tail  of  the  pre-    ton'^v"Rf'b  ■ 
raifes  in  qiieftion,  conveyed  the  fame  by  leafe  and  re-    ^^•^'>^^^^' 
leafe,  dated  the  19th  and  20th  oi  November  1778,  to    46.  *''"■*' 
a  perfon  to  make  him  tenant  to  the  pracipe,  in  order 
that  a  common  recovery  might  be  fuffered,  which  was 
accordingly   fuffered,    and   a  writ   of  feifm  a\varded, 
tefted  the  6th  of  the  fame  month  of  November^  return- 
able in  1 5  days  of  St.  Martin  ;  to  which  the  flieriff  re- 
turned, that  he,  by  virtue  of  the  faid  writ,  on  the  i  oth 
of  November  in  the  fame  term,  did  caufe  full  feifm  of 
the  premifes  therein  mentioned  to  be  delivered  to  the 
demandant.     It  was  contended,  that  this  recover}^  was 
void,  for  it  appeared  upon  the  record,  that  feifm  was 
delivered  by  the  fherilf  ten  days  before  the  date  of  the 
conveyance  to  the  tenant  of  the  freehold,  when  in  fad, 
Sarah  JViliia/us  was   in   poffefTion  of  the  lands  ;  and 
that  this  cafe  was  not  within  the  flatute  14  Gso.  2.  c.  "^c. 
f.  5.  which  arofe  from  the  ficlitious  relation  to  the  firft 
day  of  the  term,  and  was  made  for  a  different  purpofe, 
viz.  to  prevent  recoveries  being  fet  afide  where  the  te- 
nant to  the  precipe  was  created  by.  deed  executed  after    pj,.^.  _g 
the  award  of  the  writ  of  feifm.     The  words  of  the    Wilfon  on 
6th  fection  of  the  aft  v/ere,  "  executed  after  the  time 
"  of  the  judgment  giv<?n  and  the  award  of  the  writ  of 
"  feifm."     But  there  was  a  material  difference  between 
the  award  and  tbe  e^eci^ion  of  the  writ  j  and  the  7th 
2  and 
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and  8th  fedions  exprefsly  provide,  that  the  ad  fliould 
not  be  extended  beyond  its  ftrid  limits.  The  counfel 
on  the  other  fide  were  flopped  by  the  court,  who  faid, 
that  though  there  might  have  been  fome  doubt,  if  it 
had  been  found  a  fa6t,  that  feifm  was  actually  given  on 
the  loth  of  November^  yet  the  day  named  in  the  return 
was  immaterial ;  for  it  was  not  neceflary  to  name  any 
particular  day,  and  the  return  would  have  been  good 
without  it.  All  that  was  neceffary  was,  that  feifm 
fhould  be  delivered  after  the  judgment,  and  before  the 
return  of  the  writ,  and  that  the  proceedings  fliould  all 
be  in  the  fame  term.  That  thofe  requifites  were  com- 
plied with  in  the  prefent  cafe,  which  was  directly 
within  the  flatute  14  Geo.  2.  f  5.  and  6.  As, 
therefore,  the  day  mentioned  in  the  flieriff*s  return 
was  repugnant  to  the  reft  of  the  proceedings,  it  was 
to  be  rejected,  and  there  muft  be  judgment  for  the 
defendant. 


Durnford  and  A  writ  of  error  was  brought  upon  this  judgment  in 
▼01,5.  p.  177.  the  Court  of  King's  Bench,  hordi  Kenyan  obferved, 
that  the  fenfe  of  the  claufe  in  the  ftatute  14.  Geo.  2. 
was,  that  the  recovery  fhould  be  valid,  provided  the 
deed  making  a  tenant  to  the  pracipe  was  executed  be- 
fore the  end  of  the  term  in  v.hich  the  recovery  was 
fuffered :  and  it  appeared  upon  this  verdid,  that  the 
deeds  making  the  tenant  to  the  pracipe  were  executed 
within  the  term.  And  though  the  ftatute,  in  enume- 
rating fome  of  the  defefts  for  which  remedy  was  to  be 
applied,  does  not  mention  this  particular  defcd,  it  has 

always 
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always  been  iiiiderflood,  that  the  a6t  was  intended  to 
remedy  every  defed  of  this  kind,  provided  that,  which 
is  there  made  a  condition,  be  complied  with,  namely, 
the  making  of  the  tenant  to  the  pracipc  before  the  end 
of  the  term  in  which  the  recovery  is  fuffered  ;  nor 
could  the  words  of  the  ftatute  be  fatisfied  by  any  other 
conftru6tion.  The  other  Judges  concurred  in  opinion 
with  the  Lord  Chief  Juftice,  and  the  judgment  was 
affirmed. 
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Nature  of. 


CHAP.  IV. 


Of  Voucher. 


^   I.  Nature  cf. 

4.  Of  vouching  in  Perjon   ^r  hy 
Attorney. 


12.  Ruhs  of  Court  rcf peeling 
War  raits  cf  jittorney. 

15.  Of  the  Writ  of  Summoneas 
ad  WarieniLizaudum. 


Sedion  i. 


TN  defcribing  the  manner  of  fufFering  a  common 
recovery,  it  has  been  fakl,  that  when  the  tenant 
to  the  pracipe  appears  in  court  to  anfwer  the  demand- 
ant's writ,  he,  initead  of  defending  the  title  to  the 
land,  calls  on  another  perfon,  who  is  fuppofed  to 
have  warranted  the  title  to  him  at  the  time  of  the 
original  purchafe,  and  prays,  that  the  faid  perfon  may 
be  called  in  to  defend  the  title  which  he  warranted, 
or  otherwife  to  give  lands  of  equal  value  to  thofe 
which  he  Ihall  lofe  by  the  defedt  of  his  warranty. 

§  2.  Where  the  pracipe  is  brought  againfl  the 
tenant  in  tail  who  vouches  over  the  common  vouchee, 
the  recovery  is  faid  to  be  with  fingle  voucher.  Where 
the  pracipe  is  brought  either  againfl  a  prior  tenant  for 
life,  or  the  alienee  of  the  tenant  in  tail  who  vouches 
the  tenant  in  tail,  who  comes  upon  the  voucher  and 

vouches 
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vouches  over  the  common  vouchee,  the  recovery  is 
then  faid  to  be  with  double  voucher. 

§  3.  In  all  real  actions  the  demandant  has  a  right  to  pigot  15. 
counterplead  the  voucher,  (that  is)  to  fliew  in  his 
replication,  that  the  tenant  ought  not  to  be  allowed 
fuch  a  voucher  ;  and  the  vouchee  might  alfo  counter- 
plead the  warranty,  by  ihewing,  that  he  was  not 
obliged  to  warrant  the  lands  to  the  tenant.  But  when 
a  pcrfon  is  vouched  to  warranty,  and  enters  of  his  idem.; 
own  accord  into  the  warranty,  the  law  prefumcs,  that 
he  parted  with  his  firil  poffeilion  with  warranty  ;  and 
comes  in  now  to  warrant  the  fame  poffefTion,  other- 
wife  he  would  not  enter  into  the  warranty,  but  would 
counterplead  it,  for  he  might  demand  the  lien  :  and 
even  if  the  tenant  faevved  a  lien,  he  might  counter- 
plead it.  But  if  he  enters  into  the  warranty  without 
demanding  a  lien,  no  perfon  can  afterwards  aver,  that 
there  was  no  warranty  ;  for  when  the  vouchee,  by  en- 
tering into  the  warranty,  binds  himfelf  to  render  in 
value,  in  cafe  the  demandant  recovers,  the  caufe  of 
the  warranty  is  not  examinable,  either  by  a  privy  or  a 
ftranger;  becaufe  the  law  will  prefume,  that  the 
vouchee  was  compellable  to  enter  into  the  warraifty, 
othervvife  he  would  never  run  fucb  a  rifque. 

§  4.  If  the  vouchee  is  prefent  in  court,  he  imme-    Of  vouching 

,  ,   ,  f.        -         in  P«u-fon,  or 

diately  enters  into  the  v/arranty,  in  which  caie   the    by  Attorney. 
entry  in  the  record  is  thus :  "  And  the  faid  William, 
"  in  his   proper  perfon,  cometh  and    defendeth   his 
"  right ;  when,  i^c.  and  thereupon  voucheth  to  war- 
"  ranty  Roger  Blagrave,  Efquire,  who  is  prefent  here 

Z  2  *'  in 
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*'  in  court,  in  his  proper  perfon,  and  freely  warranteth 
"  to  him  the  tenements  aforefaid." 

§  5.  It  frequently  happens,  that  neither  the  tenant 
nor  the  perfon  vouched  can  conveniently  appear 
perfonally  in  court,  in  which  cafe  they  make  a  warrant 
of  attorney  to  fome  other  perfon  to  appear  in  their 
ftead.  The  warrant  of  attorney  is  thus : — "  A.  B. 
"  puts  in  his  place  C.  D.  and  E.  F.  his  attornies, 
**  jointly  and  feverally  againfl  /.  B.  to  gain  or  lofe  in 
"  a  plea  of  land,  tffc,'*  If  the  perfon  who  comes  in 
as  vouchee  makes  a  warrant  of  attorney,  it  is  thus : — 
"  /.  K.  whom  A.  B.  voucheth  to  warranty,  putteth 
"  in  his  place  L.  M.  and  N.  0.  his  attornies,  jointly 
"  and  feverally  againfl  /.  B.  to  gain  or  lofe  in  a  plea 
"  of  lands,  ^^." 

§  6.  The  warrant  of  attorney  mufl  be  acknowledged 
cither  before  a  judge,  who  mufl  fign  it,  or  the  juflices 
of  aflize  where  the  lands  lie,  or  elfe  before  commif- 
fioners  appointed  by  writ  of  dedimus  potejiatem  de  at- 
tomato  faciendoy  who  mufl  certify  the  names  of  the 
perfons  whom  the  tenant  or  vouchee  appoints  for  his 
attornies,  under  their  hands  and  feals. 

§  7.  By  the  flatute  23  Eliz.  c.  3.  f.  5.  it  is  enaded, 
that  every  perfon  who  fhall  take  the  knowledge  of  any 
warrant  of  attorney  of  any  tenant  or  vouchee  for  fuf- 
fering  of  any  common  recovery,  fliall,  with  the  certi- 
ficate of  the  warrant  of  attorney,  certify  alfo  the  day 
and  year  whereon  the  fame  was  acknowledged.  And 
that  no  .perfon  who  takes  any  fuch  knowledge  of  any 

warrant 


Title  XXXYl.     Recovery.     Ch.'xw  §  7—9.  341 

warrant  for  any  recovery,  fliall  be  bound  to  certify 
fuch  warrant,  except  it  be  within  one  year  next  after 
the  faid  knowledge  taken ;  and  that  no  clerk  or 
officer  ftiall  receive  any  writ  of  entry,  whereupon  any 
common  recovery  is  hereafter  to  pafs,  unlefs  the  day 
of  the  knowledge  of  the  warrant  fiiall  appear,  in  or 
by  fuch  certificate. 

§  8.  This  writ  of  dedimm  potejiatem  is  not  founded  Fitz.  N.B.  17. 
on  the  flatute  of  Carlijle^  which  only  extends  to  per- 
fons  who  acknowledge  fines,  but  is  a  writ  which 
was  provided  by  the  common  law,  enabling  perfons, 
who  could  not  appear  in  court,  to  appoint  attornies  in 
their  Head. 

§  9.  Where  a  common  recovery  is  fufFered  in  this 
manner,  the  warrant  of  attorney  is  the  foundation  of 
the  recovery,  all  the  fubfeque»t  proceedings  being  in 
facl  mere  matters  of  form ;  but  ftill  the  acknowledg- 
ment of  a  warrant  of  attorney  may  be  void,  and  of 
confequence  the  recovery  fuffercd  purfuant  to  fuch  a 
warrant  of  attorney,  on  account  of  any  legal  difability 
in  the  perfon  who  acknowledges  it,  and  fuch  difability 
may  be  averred,  in  \vhich  it  differs  from  the  acknow- 
ledgment of  a  fine  before  commiffioners  appointed  by 
a  writ  of  dedimm  potejiatem^  for  the  acknowledgment 
of  a  fine  is  the  aflent  of  the  party  to  the  accommoda- 
tion of  the  fuit,  by  which  it  is  abfolutely  compleated, 
and  the  entry  of  the  concord  is  the  fame  as  entering 
up  judgment ;  but  the  acknowledgment  of  a  warrant 
of  attorney  to  fufFer  a  common  recovery  is  nothing 
more  than  a  judicial  mode  of  appointing  another  per, 

Z  3  foil 
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fon  to  appear  in  court  for  the  tenant  or  vouchee,  and 
is  no  part  of  the  record ;  hence  thefe  two  acts  are 
attended  with  very  different  confequences. 

Videirifra  §  10.    It  follovvs    froni   thefe   principles,  that  if  a 

Wynne  v.  tenant  or  vouchee,  who  has  appointed  an  attorney, 
for  the  purpofe  of  fuffering  a  common  recovery,  dies 
before  fuch  attorney  has  actually  appeared  for  him, 
the  recovery  will  be  void  ;  becaufe  the  death  of  fuch 
tenant  or  vouchee  is  a  determination  of  the  vv^arrant  of 
attorney,  and  this  circumftance  may  be  averred,  it  not 
being  contrary  to  the  record. 

§  II.  If  the  warrant  of  attornev  appears  to  hr^ve 
been  given  after  judgment,  the  recovery  will  be  void.; 
Vide  infra  for  the  writ  of  dedimus  potejlatsm  de  attornato  faciendo 
con's  Cafe.  recites,  that  the  writ  of  entry  is  pending,  which  is 
not  the  cafe  after  judgment :  and  the  appearance  of 
the  attorney  before  the  warrant  was  made,  is  without 
authority,  and  therefore  void. 

Rules  of  §  12,.  By  a  rule   of  court,  made  in  Wd.  14  Geo.  3. 

Court refpea-    £q^  ^j^^  more  effedluul   and    certain   proof  of  the  due 

i»g  Warrants  ' 

pi' Attorney,  acknov/ledgmcnt  of  warrants  of  attorney,  taken  from 
the  tenants  or  vouchees  in  common  recoveries,  by 
virtue  of  any  writ  of  dedimus  potejlatem,  it  is  ordered 
by  the  court,  ^'  that  no  common  recovery,  wherein 
"  the  tenant  or  tenants,  vouchee  or  vouchees,  or  any 
"  of  them,  fliail  appear  and  defend  by  attorney,  fliall 
"  be  arraigned  at  the  bar,  unlefs  an  aflidavit  or  afii- 
"  davits,  in  writing,  on  parchment,  (hall  be  macJe 
"  and  annexed  to  a  copy  of  the  pnxcipc^  and  warrant 

"  or 
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'*  or  warrants  of   attorney,    acknowledged   by  fuch 
"  tenant  or  tenants,  vouchee  or  vouchees,  by  virtue 
"  of  any  writ  or  writs  of  dcdimus  potejiatem^  in  which 
"  affidavit  or  affidavits,  the  perfon  or  p^rfons  making 
"  the  fame,  fhall  fv/ear  that  he  or  they  knew  the  party 
"  or  parties  acknowledging  fuch  warrant  or  warrants 
"  of  attorney ;  that  the  fame  was  or  were  duly  figned 
"  and  acknowledged,  upon  the  day  and  year,  or  fe- 
"  veral  days  and  years  mentioned  in  the  caption,  or 
"  feveral  captions  thereof,  that   the  party  or  parties 
"  acknowledging,  and   alfo  the  commiiTioners  taking 
"  the  fam^,  Vvere  all  of  full  age  and  competent   un- 
"  derflanding.     That  the  femes  covert  (if  any)  were 
"  folely  and  feparately  examined  apart  from  their  huf- 
"  bands,  and  freely  and  voluntarily  confented  to  ac- 
*^  knowledge   the   fame.     That   all   the   faid   parties 
"  knew  the  fame  warrant  or  warrants  of  attorney  was 
"  or  were  intended  for  fuffering  a  common  recovery 
"  to  pafs  his,  her,  or   their  eflate  or  eflates.     And 
"  further,  that  the  razure  or   razures,  interlineation 
"  or  interlineations,  (if  any)  in    the  body  or  capiion 
"  of  fuch   original   warrant   or  warrants  of  attorney, 
"  was  or  were  made  before  the  faid  parties,  or  any  of 
"  them  fif^ned  the  faid  warrant  or  warrants,  and  before 

O 

"  the  commiiTioners  figned  the  faid  caption  or  cap- 
"  tions  ;  which  affidavit  or  affidavits  (together  with  the 
"  faid  copy  of  the  pmcipc,  and  warrant  or  warrants 
"  of  attorney,  whereunto  the  fame  fhall  be  annexed) 
"  fiiali  be  filed  in  the  office  of  enrollment  of  writs  for 
"  fines  and  recoveries.  And  it  is  ordered,  that  all  and 
"  every  fuch  affidavit  or  affidavits,  as  aforefaid,  ffiall  be 
<*  made  by  feme  attorney  or  attornies  of  the  courts  of 
Z  4  ''  lVej?mhi/?er. 
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"  Wcjimi.i/ler'hnU,  or  of  the   fefiions  in  Wales,  or  of 

"  the  counties  palatine  of  Chcjlcr,  LancaJIcr^  or  Dur- 

"  bam ;    and  fhall  be   fworn   before  a   perfon   duly 

''  authorized  to  take  affidavits   in  this  court,  except 

**  where  the  party  or  parties  rcfpeftively,  at  the  time 

'*  of  their  ackno\\ledging  fuch  warrant  or  warrants  of 

"  attorney,    fhall   be   in  that   part  of  Great  Britain 

"  called   Scotland,  or  in  Ireland,    or   in    fome  other 

"  parts  beyond  the  feas.     And  in  cafe  the  faid  party 

"  or  parties  fliall  be  in  Scotland,  then  the  faid  affidavit 

"  or  affidavits  fhall  be  made  by  one  of  the  clerks  of 

"  his  Majefly's  fignet,  and   fworn  before  one  of  the 

"  Judges,  or  other   perfon   duly  authorized  to   take 

"  affidavits  or  depofitions,  in  the  Court  of  Seffion,  or 

*'  Court  of  Exchequer,  in   that  part  of  the   united 

•*  kingdom.     But  if  the  faid  party  or  parties  fiiall  be 

"  in  Ireland,  or  in  any  other  parts  beyond   the  feas, 

"  then  the  faid  affidavit  or  affidavits  fhall  be  made  by 

'*  one  of  the  commiffioners  who  hath    taken  the   ac- 

"  knowledgment   of    fuch   warrant   or    warrants   of 

^'  attorney,  and  laall  be  fworn   either   before   fome 

*'  perfon    duly  authorized   to  take   affidavits  in  this 

"  court,  or  before  fome  magifirate  of  the  place  whefe 

"  fuch  acknowledgment  fhall  be  taken,  having  autho- 

*'  rity  to  adminifler  an  oath,  and  in  the  prcfence  of  a 

"  public   notary,  which    notary   fhall  alfo    certify  rn 

"  writing,  under  his   hand  and  feal,  as  well   the  due 

"  adminiflering  of  the  faid   oath,  as  alfo  the   name, 

"  fignature,  and  office  of  the  magiftrate  adminiflering 

"  the  fame." 

S  13-  By 
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§  13.  By  a  rule  of  court   Mich,  29  Geo.  3.    it   is 
ordered,  th^t  no  common  recovery  be  fufFered  to  pufs, 
unlefs  tlie  taking  of  the  warrants  of  attorney  be  before 
one  of  the  Juftices  or  Barons  of  his  Majjfly's  courts  of 
record  at  Wejlm'mjier,  or  one  of  the  Serjeants  at  Law, 
unlefs  an  affidavit  be  made  and  filed,  flating  that  the 
commiffioners  taking  the  fame  are  either  barrifters  of 
five  years  (landing,  or  follcitors  or  attornies   of  fome    Ex  parte 
of  the   courts  in  Wejlminjler-hall^  the  Judges  of  the    ^  h  Black. 
Court    of    Seflion    or    Exchequer,    or    advocates    or    ^-  ^75- 
clerks  of  the  fignet  of  five  years  (landing  in  Scotland. 

§  14.  By  a  rule  of  the  Court  of  Common  Pleas  iH.  Black.  R. 
made  Trin.  30  Geo.  3.  it  is  ordered  that,  from  and  afrer  P'  5^ '  • 
the  firfl  day  of  Mich,  term  then  next  enfuing,  in 
every  common  recovery  wherein  the  tenant  or  tenants, 
or  the  vouchee  or  vouchees,  warrant  or  warrants  of 
attorney  Ihall  be  taken  under  a  dcdimus  potejtatem^ 
there  fhall  be  written  on  every  copy  of  the  prcRclpe^ 
and  of  fuch  warrant  of  attorney  having  fuch  affidavit 
or  affidavits  as  is  or  are  required  by  the  rule  of  this 
court  made  in  Hil.  \^Gco.  '^.  thereto  annexed  the 
allocatur  of  the  Lord  Chief  Juftice,  or  fome  one  other 
of  the  judices  of  this  court,  in  the  fame  or  like  man- 
ner as  allocatiirs  are  now  written  on  fines  taken  by 
dcdimus  poiejlatem  ;  and  the  copy  of  the  praecipe  and 
warrant  or  warrants  of  attorney  with  the  allocatur 
thereon,  fhall  be  filed  as  directed  by  the  faid  rule ; 
and  that  at  the  time  of  figning  fuch  allocatur ,  th-c  writ 
of  entry  for  fuch  common  recovery  fhail  be  produced 
before  the  judge  figning  fuch  allocatur^  who  may  mark 
fuch  writ  with  his  tiile,  name,  or  initials  thereon  ;  and 

fuch 
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fuch  writ  fliall  alfo  be  produced  at  the  time  of  the  ar- 
raignment of  fuch  recovery. 

Of  the  Writ         §  15.  If  the  perfon  whom  the  tenant  vouches  is  not 

0  .ummoneas     .    ^^^^j..    ^j^gj^  ^  ^^.-jj.   called   a  Writ  of  fummoneas  ad 

tanaum,  warrantizandum  ifiues   to    compel   the"  perfon  called 

1  Leon.  %(>.  .  1,1 

upon  to  appear  m  court,  and  warrant  the  lands. 

1001)143.  §  16.  In  adverfar)"-  fuits,  if   upon  2^  fummoneas  ad 

Jigot  148.  zi-arraniizandum^  the  fheriff  returned  the  vouchee 
fummoned,  and  the  vouchee  made  default,  a  capias 
ad  'ualentiam  ijfued  for  the  tenant ;  but  if  the  flieriff 
returned  nihil  upon  the  fummons,  an  alias  and  a 
pluries  iffued,  and  then  a  fequatur  fuh  fuo  pcrlculo. 
And  if  the  vouchee  flill  made  default,  judgment  was 
given  for  the  demandant,  but  no  judgment  was  given 
for  the  tenant,  becaufe  it  appeared  that  the  vouchee  had 
not  alTeis. 

§  17.  Where  the  vouchee  appears  by  attorney,  the 
■warrant  by  which  he  conftitutes  an  attorney  ought  to 
bear  date  after  the  telle  of  the  writ  of  fummons  j  but 
however  the  omiffion  of  this  circumftance  will  not 
invalidate  a  recovery. 

W-nncT.  §  iS.  Thus  in  a  writ  of  error  to  reverfe  a  common 

T  ^  '  recovery,  the  error   infilled  on  was,  that  the  warrant 

1  Lev.  130.^'  ' 

SirT.  Ray.      of  attorney  of  the  vouchee  bore  date  before  the  writ 

J  Sid.  21^.       oi  fummoneas  ad  ivarraniizandum  iffued,    but  it  was 

I  Keb.  459.     anfwered   that  the  vouchee    might  appear   in  perfon 

without  any  fummons,  and  therefore  the  recovery  was 

good,  and  the  procefs  void.     And  the  court  faid,  that 

a  common 
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a  common  recovery  being  a  common  aflurance,  they 
would  intend  another  warrant  of  attorney  made  in 
due  time. 

^  19.  When  the  vouchee  has  entered  into  the  war-  1  luft.  265  i. 
ranty,  he  comes  in  Icco  tenentis  ;  and,  in  juugrv.*-nt  of 
law,  is  tenant  to  the  demandant.  And  then  the  de- 
mandant counts  againft  him  as  he  did  before  againfl: 
the  tenant,  and  the  vouchee  may  plead  all  thofe  pleas 
which  the  tenant  might  have  pleaded,  and  alfo  any 
pleas  which  may  arife  after  he  has  entered  into  war- 
ranty. 

§  20.  Thus  if  a  pracipe^  quod  rcddrJ,  is  broijght  Jenk.  Cent, 
againfl  A.  who  vouches  B.  who  enters  into  warranty, 
and  afterwards  the  demandant  releafes  all  his  right  to 
A.  although  A.  himfelf  cannot  plead  this  releafe,  be- 
caufe  from  the  time  when  B.  entered  into  the  warranty 
A.  is  not  before  the  court,  yet  B.  may  plead  this  re- 
leafe, or  may  plead  a  releafe  to  himfelf  from  the 
demandant. 

§  21.  The  demandant  may  releafe  to  the  vouchee,  3  Rep.  39.  , 
although  the  vouchee  has  nothing  in  the  land  ;  for 
when  the  vouchee  enters  into  th^;  warranty,  he  be- 
comes tenant  to  the  demandant,  and  may  render  the 
land  to  him,  on  account  of  the  privity  vv'hich  is  be- 
tween th«m. 

§  22.  If  a  fine  be   levied  by  a  vouchee   to  tl^  der    Idem. 
mandant,  or  by  the  demandant  to   a  vouchee,  it  will 

be 
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be  good,  bccaufe  the  vouchee  is  fuppofed  to  have  the 
fieehold. 

§  ■23.  By  the  common  law,  a  writ  oi  fummoneas  ad 
ivarranfizandum  had  nine  returns.  By  the  ftatute 
16  Car,  2.  c.  16.  f.  10.  the  returns  were  abridged  to 
five;  and  now,  by  the  ftatute  24  Geo.  2.  c. 48.  f.  8. 
they  are  reduced  to  four  inclufive ;  as  if  the  writ  of 
entry  is  returnable  on  the  morrow  of  All  Souls,  then 
the  writ  oi  fummoneas  mufl  be  returnable  from  the 
day  of  5/.  Martin  in  fifteen  days,  being  the  fourth 
and  laft  return  of  Michaelmas  term.  And  if  there  arc 
three  vouchers,  the  writ  of  fummons  for  the  fecond 
vouchee  is  to  be  returnable  four  returns  (both  in- 
clufive) from  the  return  of  the  fummons  of  the  firft 
vouchee  ;  and  writs  of  fummons  are  tefted  four  days 
inclufive,  from  the  writ  of  entry. 

§  24.  The  Court  of  Common  Pleas  will  not  en- 
large the  return  of  a  writ  of  fummons,  fo  as  to  make 
a  term  intervene  between  the  tefte  and  the  return. 

Barnard  v.  S  ^S'  Thus,  where  a  motion  was  made   in  Eajler 

Woodcock,      (ej.j^  I  g  Q^Q^  -^  ^2X  the  writ  of  fummons  in  five  reco- 

2  Black.  R.  -^  , 

I2CI.  vcries  might  be  tef^cd  in  the  Michaelmas  term  preced- 

ing, and  be  made  returnable  in  that  Eajier  term,  in- 
ftead  of  the  ufual  courfe,  authorized  by  the  ftatute 
24  Ceo.  2.  c.  4B.  which  is,  that  it  fhould  be  tefted  the 
fourth  day  inclufive,  from  the  return  of  the  writ  of 
entry,  and  be  returnable  the  fourth  return  after  the 
return  of  the  writ  of  entry ;  in  confequence  of  which, 

writs 
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"writs  of  fummons  mud  be  returnable  either  in  the 
fame  term  in  which  they  were  tefted,  or,  at  fartheft, 
in  the  very  next  term, — The  occafion  of  this  apphca- 
tion  was,  that  Earl  Coivper,  the  vouchee,  had  acknow- 
ledged the  warrants  of  attorney  to  appear  to  the  fum- 
mons, before  commiflioners  appointed  by  ded'uruis 
(which  recited  the  fummons  as  returnable  in  the  pre- 
ceding Hilary  term)  at  Florence,  on  the  1  3th  December^ 
1777,  but  tiiey  did  not  arrive  in  England  till  after  the 
end  of  Hilary  term ;  and  as  the  return  is  ufually  of 
the  fame  term  wherein  the  recovery  is  in  facl  arraigned 
at  bar,  and  the  tcjle  mull  precede  the  adual  acknow- 
ledgment of  the  warrant  of  attorney  by  the  vouchee, 
this  proceeding  could  not  be  made  regular,  without 
fuing  out  a  writ  of  fummons  v/ith  a  much  longer  re- 
turn than  the  courfe  of  pradice  will  at  prefent  allow. 
The  like  inconvenience  mud  occur  whenever  the 
vouchee  dwells  in  any  diftant  country,  as  the  Eajl  or 
Weji  Indies ;  but  that  objedion  had  been  uled  to  be 
cured  in  a  very  unwarrantable  manner,  by  altering  the 
date  of  the  caption  after  it  arrived  in  Engla?id,  fo  as 
to  fuit  the  term  in  which  the  recovery  was  arraigned, 
till  the  late  rule  of  the  court  in  Hilary  term  14  Geo.  3. 
(which  diretls  inter  alia  an  affidavit  to  be  made  of  the 
true  time  of  taking  the  caption)  put  a  flop  to  this, 
among  other  grofs  irregularities  in  the  pradlice  of  fuf- 
ferins;  recoveries. 

The  court  conceived  that  they  had  not   power  to 
make  fuch  a  rule,  or  at  leaft,  that  as  they  could   not 
forefee  all  its  confequences,  it  would  be  highly  impru- 
dent  to   authorize   fuch  a  proceeding,  by  a  previous 
6  diredion 
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direfliori  fnin  the  bench ;  but  intimated,  that  no 
bljmc  fiiould  fall  on  the  officer,  who  (hould  make  out 
the  procefs  as  prayed  for,  but  the  fame  to  be  at  the 
hazard  of  the  parties,  and  without  prejudice  to  any 
future  quellion  that  might  arife,  on  the  validity  of 
fuch  recoveries. 

Gibbons  V.  §  26.  A  motion,  fiinilar  to  this  one,  was   made  in 

a  Blac'""^.        ^J^i(fj'  19  Geo.  3.   and  received  the  fame  denial  from 
^■223.  the    court.     The   fa6ls    were,    that   the   dedimus   was 

teded  the  26th  February.,  ^111  ■>  ^"*i  recited  a  writ  of 
fummons,  returnable  the  firft  day  of  Eajier  term, 
1777;  fo  that,  properly,  the  fummons  iliould  have 
been  returnable,  and  the  recovery  had,  in  Hilary, 
1778,  which  the  diflaiice  rendered  impolTible.— 
Therefore,  on  application  to  the  Mafter  of  the  Rolls, 
he  ordered  the  curfitor  to  make  out  a  writ  of  entry, 
returnable  in  Michaelmas  term,  1777;  upon  which 
the  officer  made  oat  a  writ  of  fummons,  returnable  in 
the  next  Hilary  term,  of  which  term  the  tenant's  ap- 
pearance was  entered.  And  then  they  imparled  from 
Hilary  to  Eajier,  from  Eajier  to  Trinity^  and  from 
Trinity  to  Michaelmas,  when  the  recovery  vras  ar- 
raigned. And  if  the  vouchee  was  then  living,  it  was 
apprehended  that  the  recovery  would  be  valid  j  but, 
if  he  was  dead,  it  would  be  erroneous. 
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CHAP.  V. 

Of  yudgment. 


^  I.  Nature  of. 
5.    Relation  of  yiuigments  to  the 
Fuji  or    other  Day    of 
Term. 


§  15.  Judgment  cannot  be  given  on 
a  StiKtlay, 


Sedlion  i. 
N  Confeqiience  of  the  default  made  by  the  perfon  Natmc  of. 
who  is  lall  vouched  in  a  common  recovery,  and 
his  departure  in  defpite  of  the  court,  judgment  is  given 
that  the  demandant  fhall  recover  feifm  of  the  lands  in 
queflion,  and  that  the  tenant  ihall  recover  againfl  the 
vouchee,  lands  of  equal  value  to  thofe  warranted  by 
him,  and  now  loft  by  his  default.  And  as  foon  as 
judgment  is  given,  the  recovery  becomes  binding  on  all 
the  parties  to  it,  and  their  heirs. 

§  2.  The  entry  of  the  judgment  upon  the  record  is 
thus  :  "  therefore  it  is  confidered,  that  the  aforefaid 
"  W.  G.  do  recover  his  feifm  againft  the  faid  W.  L.  of 
"  the  tenements  aforefaid,  with  the  appurtenances, 
"  and  that  the  faid  fF.  L.  have  of  the  lands  of  the 
"  aforefaid  V/.  G.  to  the  value,'*  'isfc. 


§3.  If 
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§  3.  If  judgment  be  given  in  a  common  recovery, 
before  the  return  of  the  writ  of  entry,  or  the  return  of 
the  vrit  of  fummoneas  ad  ivarranUzandum^  it  is  void, 
becaufe  the  court  has  no  power  to  proceed  until  the 
return  of  the  writ  of  entry,  and  the  appearance  of  the 
vouchee  ;  for  the  parties  are  not  fuppofed  to  appear 
until  the  return  of  that  procefs,  which  illues  for  the 
fole  purpofe  of  bringing  them  into  court. 

§  4 .  In  ever)'  fpecies  of  a£lion,  the  death  of  either 
of  the  contending  parties  puts  an  end  to  the  fuit ;  and, 
therefore,  in  a  common  recovery,  if  either  the  de- 
mandant, the  tenant,  or  any  of  the  vouchees  dies  be- 
fore judgment  is  given,  the  recovery  is  void. 

Rckt'"on  of  §  5t  Judgments,  however,  are  not  always  confidcr- 

the  'Fir(i'('r  ^  ^^  ^^  having  been  given  on  the  day  on  which  they  are 
°h^*^T^^^  "^     pronounoc'd,  but  hafe  frequently  a  relation  to  the  firft 

or  fome  other  day  of  the  term  in  which  they  are  <^w'tVi  : 
4  Rep.  7 1  a.  and  if  all  the  parties  are  living  on  the  day  to  which  the 
^2^'  '  ^"^  ■  judgment  relates,  the  recovery  will  be  good,  for  the 
pi^o?  ^^        judges  take  no  notice  of  the  day  on  which  the  recovery 

was  pafleJ  in  court. 


Cro  Car.  §  ^*  '^^^  ^.QXVix  in  law  is  confidered   to   many  pur- 

»o2.  pofes  as  but  one  day  ;  and,  therefore,  if  judgment  be 

1  Bulft.  32.      \  .        /   .  .       ,  ,      ^  ^ 

35.  given  at  any  time  aunng  a  term,  it  relates  to  the  nrit 

3  Durniord       ^,,.,.  ^^i^  ^^.^  term,  and  is   confidered  in  law  as   having 

and  L-jlt's  •'  '  p 

Kep.  \l^|^.  been  given  on  that  day  ;  and  the  firft  day  of  term  is 
the  eiToin-day,  for  the  quarto  die  poji  is  only  a  day  of 
grace. 


§  7.  However, 
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§  7.  However,  if  a  writ  of  entry  is  returnable  on 
the  fecond,  or  any  other  return-day  of  the  term,  judg- 
ment will  then  relate  to  that  return-day,  and  not  to 
the  firll  day  of  the  term  ;  for  the  courts  will  not  confi-  Selwln  v. 
der  the  judgment  in  a  recovery  to  have  been  given  prior  2  Bur,  \nu 
to  the  return  of  the  writ  of  entry.  And  where  the  term, 
by  the  proceedings  In  it,  fuffers  a  dlvifion,  as,  where  any 
procefs  iifues,  during  the  continuance  of  the  term,  then 
the  judgment  relates  to  the  eiloin'-day  of  the  return  of 
that  procefs,  and  not  to  the  firfl:  day  of  the  term. 

§  8.  It  follows,  from  thefe  pofitions,  that  wheri 
the  vouchee  in  a  common  recovery,  appears  in  perfort 
at  the  return  of  the  writ  of  entry,  then  the  judgment 
relates  to  the  return-day  of  the  writ  of  entry,  and  is 
confidered,  in  law,  as  having  been  given  on  that  day  ; 
but  if  the  vouchee  appears  upon  a  writ  of  fiunmoneas 
ad  ivarantl'zandum^  then  the  judgment  relates  to  the 
day  of  the  return  of  that  writ. 

§  9.  Thus,  where  Edward  Shelley  fuffered  a  com-   siielley's 
mon  recovery,  in  which  he  was  vouched  by  attorney    ^^^^'  ^  ^^P* 
on  the  9th  day  of  October  (which  was  then  the  firft  day    Jenk.  Cent 
of  Michaelmas  term),  and  died  before  fix  in  the  morn-   ^^^' 
ing  of  that  day  ;  the  recovery  w^as  pafled  that  day  about 
ten  o'clock,  and  it  was  adjudged  that  the  death  of  Ed- 
ward Shelley  did  not  invalidate  the  recovery,  for  the 
writ  of  entry  was  returnable  on  the  o6lave  of  St.  Mi- 
chad,  and  the  judgment  had  relation  to  that  day,  which 
was  the  faid  9th  day  of  October,  on  which  day  the 
vouchee  was  alive,  and  the  law  makes  no  /rations  of 
a  day. 

Vol.  V.  A  a  S  10.  If 


j34  T///<f  XXXVI.     Recovery.     Ch.  v.  ^  lo — 12. 

§  10.  If  ii  warrant  of  attorney  bears  date  after  the 
return-day  of  the  writ  of  entry  on  which  a  recovery  i* 
fuiTcred,  tlie  recovery  will  be  void  ;  becaufe  the  judg- 
ment relates  back  to  the  return-day  of  the  "writ  of 
entry. 


•    VJch.  §  II'  II1US,  where  the  writ  of  entry  was  returnable 

'    on  the  oflave  of  St.  Michael j  which  was  the   9th   day 


.r  220. 


ot  Oclohcr^  the  urit  of  dcdimiis  potejlatcm  de  aiioniaia 
faciendo  bore  date  the  11  th  of  Ocfober,  and  the  mittimus 
thereof  bore  date  the  30th  of  Odaber ;  the  recovery 
was  adjudged  to  be  en-oneou.s,  becaufe  the  judgment, 
on  whatever  day  of  the  term  it  was  given,  related  back 
£0  the  return-day  of  the  writ  of  entry,  which  was  the 
nrfi:  day  of  the  term,  fo  that  the  warrant  of  attorney 
was  made  after  the  time  when  the  judgment  was  fup- 
pofed  to  be  given. 

§  12.  If  a  vouchee  in  a  common  recovery,  who 
comes  in  upon  a  v/rit  o'l  fummoneas  ad  isjarranti-zandian, 
and  appears  by  attorney,  dies  before  the  return  of  the 
writ  o{fii?n?nomas,  the  recovery  is  void ;  becaufe  the 
judgment  could  not  pofllbly  have  been  given  in  fuch 
recovery  until  the  vouchee  had  appeared  in  court  and 
made  default ;  and  as  the  vouchee  could  not  appear 
until  the  return  of  that  procefs,  which  ifliied  for  the 
fole  purpofe  of  bringing  him  into  court,  it  follows,  that 
judgment  mult  have  been  given  after  the  death  of  the 
vouchee,  which  was  a  determination  of  the  warrant  of 
attorney ;  and  thefe  fads  being  collateral  to  the  record, 
may  bs  afligned  for  error. 

§  33,  Thu5. 
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^  1-3.  Thus,  In  a  writ  of  error  to  reverfe  a  common   Wynne  v. 

J      -J  "  ^  Wynne, 

recovery,  it  appeared  by  the  record,   that  a  writ  of    i  wilf.  R. 
entry /«r  dipifin  C7i  le  poft  v/as  brought  by  Sir  Wat  kin    35' 
/PilUams  E^ymie,  returnable  quinden.  Pafch.  i^^Geo.2. 
againfl  Wiiliam  Thomas,  who  appeared  in   pcrfon  and 
vouched  James  Apperley  and  Alithea  his  wife  ;  where- 
upon a  writ   of  fummoncas  ad  warrantizandiun   was 
awarded,  returnable  in  crajlino  afcenjionis  domini  (which 
was  on  the  16th  of  May),  on  which  day  the  faid  James 
Apperley  and  Alithea  his  wife  appeared  by  Jofiah  Hod/on 
their  attorney,  and  entered  into  warranty,  and  vouched 
over  the  common  vouchee,  who  made  default,  where- 
upon judgment  was  given,  and  a  writ  of  feifm  award- 
ed ;  and   the  flieriff  returned  that  he  had  delivered 
feifm.     The  error  affigned  was,  that  Alithea  died  be- 
fore judgment  was  given  in  the  faid  recovery,  and  for 
this   the   plaintiff  in  error  prayed,  that  the  recovery 
might  be  reverfed.     Iffue  was  joined,  that  Alithea  did 
not  die  before  judgment.     A  fpecial  verdict  was  found, 
that  Alithea  died  on  the  10th  day  of  May,  fix  days  be- 
fore the  return  of  the  writ  oi fummoncas  ad  zoarranti^' 
andum,  but  whether  fhe  died  before  judgment  or  not, 
the  jurors  left  to  the  opinion  of  the  court.     This  cafe    MSS,  note, 
was  argued  on  behalf  of  the  plaintiff  in  error,  by  Mr. 
Clive,  who  made  two  points ;  firil,  That  the  death  of 
Alithea  Apperley,  vouchee  and  tenant  in  tail,  as  found 
by  the  fpecial  verdid,  made  the  judgment  in  the  com- 
mon recovery  erroneous.     Secondly,  That  upon  the 
whole   record,  and  the  continuances  as  entered,  the 
judgment  appeared  to  be  given,  and  the  recovery  paffed, 
after  the  death  of  the  vouchee,  and  could  not  be  made 
good  by  relation,  as  a  judgment  of  recovery  in  her 

A  a  2  lifetime. 
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lifetime.  In  fupport  of  thefe  pofitions,  he  argued, 
that  recoveries  were  erroneous,  where  the  vouchee  or 
other  necelfiiry  party  did  not  appear,  either  in  perfon 
or  by  attorney  ;  for,  without  an  appearance,  there 
could  be  no  warranty,  no  vouching  over  the  common 
vouchee,  and,  confequently,  no  judgment.  In  this 
cafe,  Alithca,  the  vouchee,  did  not  appear  in  perfon  ; 
the  firft  confideration,  therefore,  was,  whether  the  ap- 
pearance of  Joftab  Hodgson^  her  attorney,  was  a  proper 
appearance  or  not.  And,  with  regard  to  that  matter, 
taking  the  fads  fimply  as  they  appear  on  the  record, 
the  vouchee  neither  appeared  in  perfon  nor  by  attorney, 
for  the  death  of  the  vouchee,  before  the  time  when  the 
attorney  actually  appeared,  was  a  determination  of  the 
Ar.ie  ch.  4.  warrant  of  attorney.  In  the  cafe  of  Wynne  v.  Lloyd^ 
the  error  alligned  was,  that  there  was  no  warrant  of 
attorney  at  the  time  of  appearance,  for  it  appeared  the 
iejle  of  the  warrant  of  attorney  was  after  appearance  ; 
the  court  in  effedt  agreed,  that  an  appearance,  without 
a  warrant  of  attorney,  was  error,  even  in  the  cafe  of  a 
perfon  of  full  age,  but  they  made  the  recovery  good  by 
an  intendment,  that  the  vouchee  came  in  gratis  before 
the  writ  of  fummons,  and  made  a  new  warrant  of  at- 
torney in  due  time  ;  which  fhewed  there  mull:  be  a  war- 
rant of  attorney  whenever  the  vouchee  appeared  by 
Darcy,  attorney.     If  a  tenant  in  tail  within  age  is  vouched  in 

Pa?mer"224.      ^  common  rccovcry,  and  appears  by  attorney,  it  may 
Holland  v.       \^q_  affigncd  for  error,  for  fuch  an  appearance  is  void. 

Daiitzey, 

Cr.  Lliz.  735.  If  warrants  of  attorney  were  not  duly  filed,  it  was  error 
fufficient  to  reverfe  or  arreft  a  judgment  after  verdi6l, 
before  the  flatutcs  32  Hen,  8.  c.  30.  and  18  Eliz.  c.  14. 
and,  fince  thefc  llatutes>  it  is  flill  error,  except  after 

verdid  j 
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verdi(5t ;  for  the  (tatute  4  and  5  Ann,  c.  16.  which 
extends  thefe  ftatutes  of  jeofaiU  to  judgments  by  de- 
fault, 'zs'c.  (which  is  the  prefent  cafe)  has  a  faving,  fo 
as  there  be  an  original  writ  or  bill,  and  warrants  of  at- 
torney duly  filed,  according  to  the  law,  as  is  now  ufcd. 
If  the  want  of  form  in  filing  them  was  error,  want  of 
authority  in  the  attorney,  by  reafon  of  the  determina- 
tion of  his  warrant,  was  much  more  erroneous.  There- 
fore, if  a  vouchee  muft  appear  in  perfon,  or  by  attor- 
ney, before  judgment  can  be  given,  and,  where  the 
appearance  is  by  attorney,  if  fuch  attorney  muft  have 
a  proper  warrant  or  authority  to  appear,  and  the  want 
of  fuch  warrant  is  error,  it  is  equally  certain  that  the 
death  of  the  vouchee  before  appearance,  is  a  counter- 
mand or  determination  of  the  warrant  of  attorney ;  for 
a  warrant  of  attorney  to  appear  or  confefs  judgment, 
is  a  naked  authority,  not  coupled  with  any  intereft,  and 
no  more  than  an  inftrument,  enabling  the  attorney  to 
do  an  ad  which  the  principal  himfelf  might  have  done 
in  perfon  ;  and  as  it  is  abfurd  to  fay  that  a  man  can 
acknowledge  a  judgment  or  appear  in  a  court  of  juftice 
after  he  is  dead,  fo  it  is  as  unreafonable  to  admit,  that 
another  perfon  fhould  be  capable  of  reprefenting  him 
on  fuch  occafions.  The  perfonal  capacity  of  the  prin- 
cipal, and  the  derivative  authority  of  the  attorney,  arc 
founded  on  the  fame  principle,  namely,  the  life  of  the 
party,  and,  therefore,  they  muft  both  end  at  his  death,  j  i^^^  -2^, 
If  a  man  gives  a  warrant  of  attorney  to  confefs  judg-  ,  Vcnt.  310. 
ment,  and  dies  before  the  judgment  is  confefled,  the  ^^^^*  *"" 
death  is  a  countermand.  If  a  tenant  or  vouchee  died 
before  judgment,  and  judgment  had  afterwards  been 
entered,  it  would  be  erroneous.     Thus,  where  a  writ 

A  a  3  of 
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Jourden  V.       of  error  was  brought  to  reverfe  a  judgment   in  C.  B. 

2  Bulft.  241.  ^^^  ^^^^^  afTigned  was,  that  judgment  was  given  againfi; 
a  dead  perfon,  the  defendant  dying  after  the  dav  of 
Nifi  Prius,  and  before  the  day  in  bank  :  and  the  court 
were  all  of  opinion,  that  the  judgment  being  given 
againll  a  defendant  who  was  dead,  it  was  erroneous, 
and  mufl  be  reverfed.  That  cafe  was  before  the  flatute 
J  7  Car.  2.  c.  8.  which  provides  a  remedy  where  either 
party  dies  after  a  verdict,  and  before  judgment,  and 
gives  a  power  to  enter  up  judgment  within  two  terms 
after  the  verdid.  The  cafe  was  the  fame  at  common 
law  before  the  flatute  17  Car.  2.  c.  8.  But  by  the 
flatute  8  and  9  Wil.  3.  c.  1 1.  f.  6.  it  is  provided,  that 
if  a  plaintiff  or  defendant  dies  after  an  interlocutory, 
and  before  a  final  judgment,  the  a6lion  fliall  not  abate, 
but  the  plaintiff  may,  notwithftanding,  proceed  to  a 
final  judgment.  Thefe  (latutes  fhew  what  the  common 
law  was,  and  how  a  judgment  againfl  a  dead  perfon 

?  Roll.  Ab.  was  to  be  confidered.  If  a  tenant  in  a  real  action  dies 
pending  the  writ,  and  judgment  is  afterwards  given, 
it  is  error,  becaufe  given  againfl  a  dead  perfon.  Thus 
the  commpn  law  flands  with  regard  to  plaintiffs  or  de- 
fendants dying  before  judgment,  in  real  and  perfonal 
a£lions ;  and  there  is  no  aft  of  parliament  which  alters 
the  common  law  in  this  cafe.  The  prefent  adion  is  a 
real  adion  ;  it  is  a  writ  of  entry  upon  a  diffeifm,  and 
AUthea  Apperley  the  vouchee,  after  appearance,  and 
entering  into  the  warranty  (admitting  that  to  be  the 
cafe)  was  the  tenant  in  law,  and  her  death  before  judg- 
ment, was  tiie  fame  as  if  any  other  tenant  had  died,  in 
cafe  an  a6lIon  had  been  only  between  demandant  and 
tenantp  without  any  vouchee,      Every  vouchee  may 

take 
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take  advantage  of  any  error  between  the  other  parties : 
the  fccond  vouchee  may  aliigu  error  between  the  te- 
nant and  the  firfl  vouchee.     The  reafon  is,  becaufe 
the  judgments   are  feveral   and  diflind,  for  in  every 
common  recovery  there  are  feveral  judgments,  and  fe- 
veral recoveries  are  included,  and  it  ought  to  appear, 
that  all  of  them  are  regular  and  againll  proper  parties, 
and  that  all  the  parties  are  before  the  court.     Littleton    S.  491. 
fays,  if  in  a  precipe  quod  reddat  the  tenant  vouches, 
and  the  vouchee  enters  into  a  warranty,  if,  afterw^ards, 
the  demandant  releafes  to  the  vouchee,  it  is  good ;  for 
the  vouchee,  after  he  hath  entered  into  the  warranty, 
is  tenant  in  law  to    the    demandant.      So,  In  i  hiji. 
265  b.  it  is  faid,  that  when  the  vouchee  enters  into  the 
warranty,  he  becomes  tenant   to  the   demandant,  and 
may  render  the  land  to  him  in  refpedt  of  the  privity  be- 
tw^cen  them.     Thefe  authorities  fhew,  that   the  fame 
regularity,  even  in  procefs,  is  required  to  bring  in  the 
vouchee  upon  a  voucher,  as  is  requifite  to  bring  in  the 
tenant  at  firfl ;  and  that  the  vouchee,  after  he  hath 
agreed  and  entered  into  the  warranty,  is  confidered  in 
this  aftion  as  adual  tenant  of  the  freehold  :  and  it  has 
been  fliewn,  that  if  the  tenant  dies  before  judgment, 
it  is  error,  and  the  law  is  the  fame  if  the  vouchee  dies 
before  judgment.     It  follows,  that  as  the  verdict  finds    Pigot  196. 
the  vouchee  died  upon  the  loth  of  May,  which  by  the 
record  appears  to  be  prior  in  time  to  any  appearance 
of  the  vouchee,  (for  that  was  not  until  the  i6th   of 
oi'May'),  and  no  judgment  w^as  or  could  be  given  till 
after  appearance,   that,  therefore,  it  is  an   erroneous 
judgment,  being  given  after  the  death  of  the  vouchee. 

A  a  4  With 
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With  rcfpe£l  to  the  fecond  point,  two  objections 
were  made  by  the  counfel  for  the  defendant  ;  firft,  that 
the  aflignment  of  error,  and  finding  the  fpecial  verdict, 
was  againft  the  record;  and,  fecondly,  that  the  judg- 
ment had  relation  back  to  the  firft  day  of  the  term,  on 
which  day  the  vouchee  was  alive.  The  argument  rer 
fpecting  the  firlt  of  thefe  objections,  will  be  ftated  ii; 
the  lad  chapter  of  this  work. 

As  to  the  feqond  objection,  it  was  true,  that  the 
term  to  many  purpofes  was  confidered  as  but  one  day, 
and  that  a  judgment  given  the  lafl  day  of  the  term, 
related  back  to  the  firfl  day :  but  this  rule  was  only 
appHcable  to  cafes  between  plaintiffs  and  defendants, 
where  there  was  no  continuance  entered  from  one  day 
to  another  in  the  farne  term,  no  fradion  of  the  terrn 
by  any  thing  appearing  on  the  record,  nor  no  injury 
to  any  third  perfon  ;  as  it  is  one  entire  tranfatftion  on 
the  record  of  that  term,  it  is  all  confidered  as  done  on 
the  firfl  day  of  the  term.  But  this  judgment  differs 
materially  from  the  ordinary  courfe  of  judgments,  to 
which  the  rule  of  relation  is  generally  applied  :  the  re^ 
cord  fhcws,  that  the  term  cannot,  on  this  occafion,  be 
confidered  as  one  day,  for  the  continuance  from  one 
day  to  another  fhews,  that  different  fad|:s  were  done  on 
different  days,  in  the  fame  term.  On  thcfe  days  of 
continuance  the  parties  might  have  fhewn  any  matter  to 
the  court ;  they  might  have  fhewn  on  the  morrow  of 
the  Afcenfion,  that  Alithca  was  dead,  that  ^\q.  died  on 
tjie  loth  of  May-i  and  then  the  recovery  would  not 
hfive  paffed.  Thefe  continuances,  therefore,  take  away 
-  all  prefumption  and  poffibility,  that  the  judgment  was 

given 
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given  on  the  firfl  day  of  the  term,  for  fuch  a  prefump- 
cion  would  be  diredly  contrary  to  the  record  ;  and  it 
would  be  an  extraordinary  doctrine  to  fay,  that  no 
averment  fhall  be  admited  againil  a  record,  and  yet  that 
the  court  (liall  be  at  liberty  to  prcfume  a  matter  againil 
a  record,  viz.  when  the  record  fays  a  placiturn  was 
pending  on  the  1 6th  day  of  May,  that  the  court  fliould 
prefume  the  judgment  was  given  long  before  that  pe- 
riod. The  relation  or  fidion  of  law,  in  the  ordinary 
courfe  of  judgments,  is  not  againfl;  the  record  ;  and 
that  is  the  reafon  why  the  court  fliould  not  confider 
this  judgment  as  given  the  firfl  day  of  term,  Jlahitur 
prafumptio  do?iec  probetur  i?i  conirarium  ;  and  here  is 
the  higheft  evidence  to  the  contrary,  the  record  itfelf. 
In  ^belief's,  cafe,  the  recovery  was  held  to  be  good, 
becaufc  he  was  alive  on  the  day  on  which  judgment 
was  given,  though  he  died  before  the  court  fat,  be- 
eaufe  the  court  would  not  allow  a  fraction  of  a  day  ; 
but  if  he  had  died  the  day  after  judgment  was  given, 
it  would  have  been  void  ;  for,  although  the  court  would 
not  allow  a  fraction  of  a  day,  yet  it  would  allow  a 
fra<5lion  of  a  term.  All  the  court  did  in  Shelley' %  cafe, 
was  extending  the  relation  to  the  firfl  inflant  of  the 
day,  in  fupport  of  a  judgment  given  on  that  day.  A 
judgment  fhall  have  relation  to  the  firfl  day  of  the 
term,  as  if  it  was  given  on  that  very  day,  unlefs  there 
is  a  memorandum  to  the  contrary  on  the  record,  as 
where  there  is  a  continuance  of  the  caufe  until  another 
day  in  the  fame  term,  and  the  prefcnt  caufe  was  con- 
tinued until  another  day  in  the  fame  term.  In  all  cafes  Bulf.  35. 
of  judgments  by  default,  they  do  not  relate  back  to 
tj)e  cffpin  day,  which  is  the  firfl  day  of  term,  but  to 

the 
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the  quartd  die  pojl ;  for  the  court  takes  notice  judici- 
ally, that  the  party  was  not  demandable  before  that 
day,  and  confequently,  could  not  till  then  be  guilty  of 
a  default ;  he  might  have  appeared  the  firft:  day  of 
term,  if  he  pleafed,  and  then  the  judgment  would 
have  been  given  on  the  firft  day  of  term.  So  here  the 
vouchee  might  have  come  in  gratis  before  the  morrow 
of  the  Afcenfion,  but  fhe  did  not ;  there  was  no  ap- 
pearance until  that  time,  and,  as  the  judgment  could 
not  have  been  given  until  that  day,  it  cannot  relate 
back  to  a  prior  day,  fo  as  to  prejudice  a  third .  perfon. 
Thefe  reafons  and  cafes  fhew,  that  judgments  do  not 
univerfally,  and  in  all  cafes,  relate  to  the  firft  day  of 
term,  and,  particularly,  that  the  judgment  in  the  pre- 
fent  cafe  cannot  have  fuch  a  relation,  becaufe  the 
record  fhews  it  is  impofTible  that  it  fhould. 

This  cafe  was  feveral  times  folemnly  argued  at  the 
bar  of  the  King's  Bench,  and  Lord  Chief  Juftice  Lee 
for  himfelf  and  the  other  Judges  gave  judgment.  And 
in  fumming  up  the  arguments,  he  reduced  them  to 
thefe  three  principal  points,  ift,  That  it  was  infifted 
on  for  the  defendant  in  error,  that  a  recovery  was  a 
commor.  alTurance,  and  as  the  vouchee  had  done  all 
he  could  (if  he  had  lived)  to  perfefl  it,  the  court  would 
give  it  an  equitable  conftrudlion,  and  not  fufler  it  to  be 
reverfed  for  fo  fmall  a  fault,  if  it  fhould  be  deemed 
one.  2dly,  That  the  recovery  fhould  be  deemed  per- 
fect from  the  firft  day  of  the  term  wherein  it  was  palled, 
and  then  the  vouchee  was  alive.  And  though  the  judg- 
ment was  aftually  given  after  his  death,  yet  that  fhould 
have  relation  to  the  firft  day  of  term,  as  in  the  cafe  of 

many 
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many  other  judgments.  3^1y?  That  as  the  vouchee 
appeared  by  attorney  at  the  return  of  the  fummons, 
and  that  appearance  was  entered  on  record,  this  wa^ 
an  error  in  hO.  againfl  the  record,  which  would  not 
be  allowed. 

To  thefe  three  objedions  to  the  writ  of  error,  the 
court  gave  thefe  anfwers ;  that  as  to  the  firft,  the  re- 
cover)' being  a  common  alTurance,  ought  and  fliould 
be  fupported  as  far  as  the  law  would  allow  of  j  but 
that  they  could  give,  it  no  equitable  conftruftions, 
which  create  abfurdities,  as  it  would  apparently  be,  ii 
they  fhould  fuffer  judgment  to  be  entered  againfl  a 
dead  perfon.  ' 

To  the  fecond,  that  it  was  very  true  in  many  cafes, 
where  judgments  were  entered  in  the  vacation,  they 
fliould  have  relation  to  the  firft  day  of  the  preceding 
term,  but  that  was  never  the  cafe  where  continuances 
were  entered  on  record  :  for,  whenever  there  are  con- 
tinuances entered  from  time  to  time,  (as  in  the  cafe  of 
a  recovery),  and  judgment  is  afterwards  given,  that 
judgment  can  have  relation  no  farther  backwards  than 
to  the  time  of  the  laft  continuance  or  reft  j  and,  here, 
the  time  of  the  laft  continuance  or  reft  was  the  return 
of  the  writ  of  fummons ;  for  then  the  demandant  im- 
parles,  and  judgment  was  not,  nor  could  not  be  given, 
till  he  came  again. 

To  the  third,  that  the  death  of  the  vouchee  was  a 
collateral  matter,  not  contrary  to  the  record,  and, 

therefore, 
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therefore,  the  plaintiff  was  not  cflopped  from  affigning 
it  for  error.         The  recovery  was  therefore  reverfed. 


Sheepfhanks         S  ^4'  ^^  another  cafe,  where  a  writ  of  error  was 
V.  Lucas,  brought  from  the  Court  of  Common  Pleas,  to  reverfe 

I  Burr.  410.  rr         1 

a  common  recovery,  and  the  error  alTigned  was,  the 
death  of  the  vouchee  before  judgment.  The  defend- 
ants pleaded  in  nullo  eji  erratum^  which  confcfles  the 
error  ailigned  to  be  true.  Lord  Mansfield  faid  it  was 
plain,  that  judgment  could  not  be  given  againft  a  man 
after  he  was  dead.  That  there  could  have  been  no 
judgment  againfl:  the  tenant  to  thcpracipe  in  a  common 
recover)',  without  a  judgment  over  in  value  againfl  the 
vouchee  ;  they  were  all  entered  at  the  fame  time,  and 
were  part  of  the  fame  proceeding.  The  recovery  was 
unanimoully  reverfed  ;  and  it  was  faid,  that  the  cafe  of 
Wyn7ie  and  Wynne  was  an  authority  in  point. 

'ludpnient  §  '5'  ^^^'^^'i^'^^of/wumoncasadwarrafitizandumhc 

cannot  be         returnable  on  a  Sunday,  and  the  vouchee  dies  on   that 

given  on  a 

Sunday.  day,  the  recovery  is  void,  becaufe  Sunday  being  a  dies 

nonjiiridicus,  judgment  could  not  poflibly  have  been 
given  until  the  Moiday  following,  confequently,  the 
judgment  muft  have  been  given  after  the  death  of 
vouchee. 

Sv\annv.  S  ^^'  Thus,  where  a  Writ  of  error  was  brought  in 

Broome,  the  Court  of  King's  Bench  from  the  Court  of  Common 

3  Uiirr.  1595. 

I  Dkick.  Kep.    Pleas,  to  reverfe  a  common  recovery,  and  the  error 

^^  ■  ^     "         afligned  by  confent  was,  "  that  the  day  of  the  return 

"  oi  ilie  writ  of  fumnxpns  was  on  Sunday  the  13th  o£ 

''  May  1750,  on  which  faid  13th  of  M^v,  Edward 

]G  **  Sivann 
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*'  Siuanfi  the  vouchee  in  the  common  recovery  died.'* 
Two  queftions  arofe  on  this  cafe,  ill,  Whether  the 
judgment  could  relate  to  the  clToin-day  of  the  term,  or 
to  any  day  prior  to  the  1 3th  of  May^  the  effoin-day  of 
the  return,  sdly,  Whether,  by  law,  a  valid  judgment 
could  poflibly  be  given  on  the  day  of  the  return,  being 
Sunday  ? 

Lord  Mansfield  delivered  the  refolution  of  the  court, 
chat  the  recovery  was  bad,  becaufe  no  judgment  could, 
in  this  cafe,  be  fuppofed  to  be  given  before  the  death 
of  the  vouchee.  That  this  judgment  could  not  relate 
to  the  firft  day  of  the  term,  becaufe  it  could  not  be 
given  before  the  return  of  the  writ  of  fummons,  which 
appears,  by  the  record,  to  be  in  the  term.  That  it 
could  relate  only  to  the  eflbin-day  of  the  writ  of  fum- 
mons, which  was  upon  Sunday  ;  and  as  the  courts  do 
not  fit  on  a  Sunday,  judgment  could  not  poflibly  have 
been  given  until  the  Monday,  when  the  vouchee  wa.^ 
dead. 

To  reverfe  this  judgment,  a  writ  of  error  was  brought  c  Browu, 
in  the  Houfe  of  Lords,  and,  on  behalf  of  the  plaintiff,  ^' " 
it  was  infilled,  that  EdzL'ard  Swann  the  younger,  being 
alive  on  the  day  he  was  called  to  appear,  and  having 
appeared  by  his  attorney,  on  the  return-day  of  the  writ 
of  fummons  to  warranty,  to  which  day  the  judgment 
in  the  Common  Pleas  mull  necelTarily  relate  ;  mull  be 
alive  when  the  judgment  was  given  againll  him,  and 
therefore  the  recovery  was  good.  That  this  pofition 
follows  from  the  reafons  and  authorities  of  legal  rela- 
tions of  judgment,  vIt;,  that  the  term  be  confidered'  in 

law 
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law  as  one  day,  judgments  in  general  relate  to,  or,  m 
law,  are  fuppofed  to  be  given,  and  receive  a  conftruc- 
tion,  as  if  they  had  been  given  on  the  firft  day  of  the 
term,  and  that  is  the  effoin-day.     But,  in  particular 
cafes,  where  the  term,  by  the  proceedings  in  it,  fuffers 
a  divifion,  as  in  the  prefent  cafe  by  the  fummons  to 
warranty,  the  judgment  relates  to  the  eifoin-day  of  that 
return ;  on  which  day,  it  was  admitted  by  the  record, 
that  Edward  S-ivaim  the  younger,  was  alive.     It  is, 
hoM'cver,  objected,  ill.  That  the  effoin-day  was  Simday, 
on  which  day  the  court  never  fits,  and  fo  cannot  be 
fuppofed  to  have  given  judgment  on  that  day.     2d, 
That  the  court  never  did  fit  on  a  Sunday,  nor  could  it 
fit  on  that  day,  becaufe  forbid  by  feveral  canons  which 
were  adopted  by  the  common  law.     To  the  firft  ob- 
jeftlon,  it  was   anfwered,  that  courts   formerly  com- 
menced all  law  bufmefs  oh  the  effoin-days,  which  were 
Sundays  or  feflivals,  and  fo  might  pronounce  judgment 
on  thofe  days.     The  authorities  in  the  books  are  many 
and  uniform,  that  the  judgments  given  in  term-time  all 
bear  relation  to  that  day,  whether  a  feflival  or  not ; 
and  the  reafon  is  the  fame  where  the  procefs  is  return- 
able in  the  middle  of  the  term,  before  the  relation  to 
the  effoin-day  of  that  return.     That  the  entry,  in  the 
prcfeiit  cafe,  v/hich  fays,  at  ivhich  day  comeK  here  as 
ivell  the  /aid  Thomas  in  his  proper  perjon,  as  the  /aid 
George  by  John  Glaffe  his  attorney  ;  arid  the  f aid  Ed- 
ward being  fumtnoned,  &c.  Hkeivife  conies,  &c.  and  after' 
-wards    departs  in   contempt  of  the  court,  was  alfo  an 
eftoppel  to  fay,  that  the  judgment  was  not  given  on 
that  day,  or  that  it  was  given  on  any  day  before,  or 
leven  after  that  day.    As  to  the  other  obje^ion,  it  was 

faid, 
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faid,  that  the  very  canons  prohibiting,  were  evidence 
of  the  fact  of  fitting  on  a  Sunday  ;  and  it  was  further 
proved   by  the   returns  of  the  writs,   ail   which  were 
formerly  on  feftivals  ;  and  in  the  year  1763,  nine  re- 
turns out  of  feventeen  were  on  a  Sunday,  as  appears 
by  the  ahnanack  of  that  year.     That  it  would  be  ftrange 
for  the  king,  by  his  writ,  to  order  the  parties  to  appear 
on  a  day  on  which  no  court  was  or  could  be  held,  if  they 
were  not  to  fit  on  that  day.     Befides,  the  many  cafes 
of  telling  and  returns  of  writ,  adjourning  terms,  call- 
ing or  warranting  elToins,  iffc.  all  which  were  equally 
objects  of  the  canon  law,    prove  the  fad  of  courts 
actually  fitting  on  Sundays.     As  to  the  canons,  they 
could  only  have  the  fame  force  as  in  other  cafes,  v/hen 
adopted,  viz.  to  fubjed  to  fpiritual  cenfures,  but  not  to 
invalidate  the  ad ;  like  to  the  canons  againft  holding 
fairs  on  a  Sunday,  which  was  alfo  prohibited  by  jflatute, 
under  temporal  penalties ;  but  the  contrad  was  bind- 
ing, till  at  lad,  by  another  flatute,  the  contrad  was 
made  invalid.     But  as  no  ad  extended  in  words  to  the 
prefent  fubjed,  therefore,  it  was  not  againfl  the  com- 
mon law  for  the  court  to  fit  and  pronounce  judgment 
on  that  day  ;  or  by  conflrudion  or  intendment  of  law, 
the  judgment,  as  given  in  this  cafe,  as  the  entry  im- 
ported, the  court  mufl  intend  that  it  w^as  given  on  that 
day.     If  the  canon  law  had  been  adopted,  ;.  e,  incor- 
porated into  our  law,  and  if,  in  after  times,  the  Legi- 
flature  had  thought  it  necelTary  to  forbid  judgments 
having  relation  to  the  effoin-days,  they  would  then  have 
changed  the  return  of  the  writs  ;  for  it  is  now  necef- 
fary  to  take  out  the  writs  returnable  on  the  general 
return-days,  and  the  greateft  part  of  thefe  are  Sundays  ; 
t-i  and 
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and  as  they  mud  be  confidered  as  common  days  of  re- 
turn, and  as  the  judgments  necelVarily  relate  to  thei'i 
days  and  no  other,  if  Sundays  are  to  be  for  this  purpofc 
taken  as  dies  nonjuridiciy  then  moft  of  the  judgments 
given  in  term  mufl  neceflarily  be  bad,  as  bearing  rela- 
tion to  that  illegal  day  ;  and  thus  the  return-days  would 
remain  as  fo  many  fnares  for  error.  But  it  may  be 
prefumed,  the  Legiflature  did  not  thus  confider  it  ; 
and  thought  the  returns  and  relations  of  law  might  ftill 
remain,  though  they  knew  that  the  courts,  in  decency, 
only  fat  on  Mondays,  and  that  the  legal  relation  to 
Sunday  of  the  judgment  given  on  Monday,  could  be  no 
violation  of  the  Sabbath,  and  would  ftill  prefcrve  pri- 
vate rights.  For  the  profanation  of  the  Sabbath  was 
the  only  objedt  of  the  Legiflature  j  but  it  never  intend- 
ed to  interfere  with  private  rights. 

On  the  other  fide,  it  was  faid,  that  a  common  re- 
covery, though  now  become  a  ufual  mode  of  convey- 
ance, mufh  neceffarily  be  attended  with  all  the  cere- 
monies and  folemnities  of  an  aftual  fuit  at  law  ;  and  if 
thofe  are  wanting,  the  conveyance  by  recovery  is  as 
defective,  as  a  will  devlfmg  lands,  to  which  there  are 
only  two  fubfcribing  witneifts.  That  as  the  recovery 
purfues  the  forms  of  a  real  a6lion,  it  is  of  abfolute  ne- 
ceffity  that  the  vouchee,  agalnft  whom  the  judgment  h 
obtained,  fliould  be  living  on  the  day  when  fuch  judg- 
ment is  given  by  the  court,  for,  otherwife,  fuch  jud  g- 
ment  is  erroneous.  That  though,  in  all  cafes,  the 
judgment  (hall  relate  as  far  back  as  can  be  permitted 
by  the  facts  appearing  on  the  record,  yet  no  fictitious 
relation  fliall  prefumc  what  is  in  itfelf  impoffible.     In 

the 


the  prefcnt  cijfe,  the  writ  of  fuinmons  being  returnable 
.^n  Sunday  tiie  i  3th  of  May^  the  judgment  in  the  re- 
covery was  not,  nor  could   be  given   till    Monday  the 
i4thofM.7}';  for  though   many  nominal  return-days 
of  writs  were  very  anciently   fixed   upon  Sundays j  yet 
botli  by  law  and  practice,  courts  of  juflice  cannot  now 
fit  upon  a  Sunday,  but  the  bufinefs  appointed  for  that 
day  is,  and  always  muft  be,  difpatched  upon  the  Mon* 
day  immediately  following.     As,  therefore,  the  vouchee 
died   upon    Sunday  the    13th,  the  day  preceding  the 
judf-ment,  the  iudo;ment  was  viven  ao-aind  a  perfon  not 
in  t'/f:,  and,  confequently,  was  tolally  erroneous.     That 
it  wao  not  fuilicient  to  fay  the  vouchee  had  done  every 
acl:  necciTary  to  be  done  by  hira,  that  he  had.  executed 
the  dr*ed  to  make  a  tenant  to  the  p?'a:cipe,  h''.d  acknow^ 
ledged  the  v/arrant  of  attorney,  and  had  thereby  com- 
pleted, in  fubllance,  every  thing  requifite  to  this  par- 
ticuldi  mode   of  conveyance ;   for  no   warrant  would 
cmpov.'er  an  attorney  to  appear  in  the  name  of  another, 
after  the  death  of  his  principal.     The  vouchee,  it  was 
acknowledged,  intended    to    perfcdt  this   conveyance, 
but  di>-d  before  he  could   accomphih  it ;  and  whether 
he  died  a  day  or  a  month  too  early,  v;as  quire  imma- 
terial.    Every  act  done  by  hirn,  might  have  been  done 
in  the  month  of  September,  previous  to  a  recovery  in- 
tended to  be  fuffered  in  Michaelmas  term  5  and  yet  it 
would  iiot  be  contended,  that  if  luch  a  vouchee  had 
died  in  Oc1:.bsr,  the  recovery  could  have  been  perfected 
in  the  fiibfequent  term.     It  was  therefore  hoped,  that 
the  judgment  of  the  Court  of  King's  Bench,  reverfing 
the  judgment  in  the  recovery,  would  be  affirmed. 

Vol,  W  B  b  After 
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After  hearing  counfcl  on  this  writ  of  error,  the 
Judges  were  direcled  to  deh'ver  their  opinions  upon  the 
following  queftion,  viz.  "  Whether  the  recovery  is 
"  good,  or  erroneous,  the  return-day  of  the  writ  of 
"  fummons  being  on  Sunday  the  13th  of  M^j,  on 
*•  which  day  Edward  Swann  the  younger  died  ?'* 
And  the  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer having  conferred  with  the  reft  of  tlie  Judges  pre- 
fent,  acquainted  the  Houfe,  "  that  they  all  agreed  in 
"  their  opinion,  that  the  recovery  was  erroneous.** 
Whereupon,  it  was  ordered  and  adjudged,  that  the 
judgment  of  the  Court  of  King's  Bench  fliould  be 
affirmed. 
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6.  May  be  lited again!}  the  IL'ir,  '■^rrics  may  he  inrollcih 


Section  I. 


AFTER  the  demandant  has  obtained  iud']:mcnt  in  a    ^^^^nre  o^ 
•'       ^  1  lull.  361^. 

common  recovery  againfl;  the  tenant,    and  the 

tenant  againft   the  vouchee,  l^c.  the  court  awards  a 

writ  of  habere  facias  feiftnam^  in  the  fame  manner  as 

upon  a  judgment  in  an  advcrfary  adion,  to  the  fherilf 

of  the  county  in  which  the  huids  He,  direding  him  to 

put  the  rccoveror  in  pofTeflion   of  the  lands  which  he 

has  recovered ;  and   when  this  wril:  i*  returned,  the 

recovery  is  complete  and  executed. 

%  2.  The  VvTit  of  feifm  fhould  bear  telle  the  fourth    S<I\\{.y^  319. 
day  inchifive  after  the  return  of  the  writ  of  entry,  or 
lail  Vv'rit  of  fumm.ons,  when  the  vouchee  comes'in  by 
fummonsj  and  there  fliould  be  fifteen  days  between 
the  telle  and  the  retwn  of  the  writ  of  feifm. 

§  3.  A  judgment  in  a  common  recovery,  which  is    sir  W.Jones 
not   regularly   executed   by  the   return  of  the  writ  of   ^^vvnifRcc 

Bb2  feifm,    2Stra.  11^5- 
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feifin,  has  no  luaniicv  of  operation  ;  nor  does  it  alter 
the  nature  of  the  eftatc.  And  as  alrnoR:  all  recoveries 
are  now  fuifercd  to  ufcs,  no  Icifm  is  in  the  recoverors, 
and  of  confequeiicc  no  ufe  is  laiied  imtil  the  execu- 
tion of  the  recovery  ;  for  until  ihtu  the  idiid  does  not 
pafs. 

I  Roll.  Ab.  §  4.  If  a  recovery  be  faffej-ed  of  a  rent,  common, 

1  ll-n.  c  -^  b.     ^^'  it  's  fufficient  that  the  (lierifF  dehver    feifin   upon 


y  / 


the  land,  of  the  rent,  coinmon,  efr.  by  parol,  for 
the  demandant  will  thereby  acquire  the  adtual  pof- 
feflion. 

I  Rep.  94^.         §  5.  If  a   couimon   recovery  be    fuiTercd    of  lands 
^o  .  ■.      ^y|-^}(,}^  2.r2  let  on  leafes  for  years,  the  recoverors   have 
not  the    reversion    prefently  by  the  judgment,  but  it 
mufl  be  executed  by  writ,   entry,  or  claim. 

Maybe  fued  §  6.  If  a  perfon  fuH'crs  a   common  recovery,  and 

^^"i'r!      '  ^i^s  before  it  is  executed,  the  rccovcror  may  fue    exe- 

cution againfl  his  heirs. 

§  7.  Thus  In  ShcUeyh  cafe  it  was  unanimoufly  re- 
^  Rep-  93-  folved,  th;it  alihcuoh  Edicard  ShcIIcy  died  on  the  very 
day  on  which  tlic  recovery  paffed,  and  confequently 
before  the  vv-iit  cA  habere  facias  feifinmn  could  be 
awarded,  yet  that  execution  might  be  fued  againfl;  his 
heirs. 

\  lull.  ic4^.         S  8.  By  the  flatute  7  Hen.  8.  c.  4.  all  recoverorc  in 
common   recoveries    are  allowed  the   fame  remedies 
againfl  lelTees  for  lives  and  years,  by  dillrefs,  avowry, 
and  adtion  of  debt,  for  rents  and  fervices   which  be- 
come 


TV/A' XXXVI.     Recovery.     CZ'.  vl.  §  8— lo.  2>7'\ 

cDiiie  due  after  the  recovery,  as  the  perfons  againft 
wliom  the  recovery  was  had  were  intitled  to. 

§  9.  The  awardliifT  of  a  v/rit  of  feilin,  its  execution    ^^'^'-'^  appear 

J  11/1        -n-  n  iiptjii  Kfcnni. 

:mCi  7-eturii  by  tnc  Ihej-iil  nuilt  appear  upon  record  ; 
and  if  a  vviit  of  execution  be  not  found  in  a  fpedal 
verdict,  it  cannot  be  prefumed  by  the  court. 

§  10.  Thus  in  ejcclnicnt   the  jury  found  a  fpeclal    V/itham  v. 
verdict,    that  Henry  the    7th    granted  the  manor   of   ^  wiin  Rep. 
Wliherjlack  to  Thomas  Earl   of  Derby,  to  hold  to  him    4-        ^    , 

6  Brown  rarL 
;d  the    heirs  male  ot  his  body  ;   that  Thames  Earl  oi   Ca.  327. 

Derby^  grandfon  to  the  faid  Th:n:as,  futfcrcd  a  reco- 
very of  the  fald  manor,  and  afterwards  entered  into 
the  faid  manor,  and  was  feifed  thereof;  but  no  Vv'rit 
of  execution  or  entry  of  the  recoverors  appeared  upon 
tlie  fpecial  verdiv^  in  which  this  recovery  was  found  ; 
and  the  Court  of  King's  Bench  Vv^as  of  opinion,  that 
as  execution  was  not  foimd,  it  could  not  be  prefumed,  ' 

and  therefore  that  the  recovery  was  not  good.  A 
writ  of  error  was  brought  in  the  Houfe  of  Lords  ; 
and  it  was  argued,  that  this  judgment  was  erroneous, 
and  that  a  writ  of  execution,  thoii;;h  not  exprefsly 
found,  ought  to  have  been  prefumed,  for  the  follow- 
ing reafons  :  Firft,  from  the  exemplification  of  the 
recovery  itfelf,  as  found  ;  its  antiquity  of  above  230 
years ;  its  being  entered  upon  the  rolls ;  the  dignity 
and  quality  of  the  parlies  to  it ;  and  a  frcfli  entry  of 
'Earl  Thomas.,  exprefsly  found  to  have  been  made  after 
fuch  recovery.  Secondly,  from  the  impoliibility  of 
any  other  proof  of  actual  execution,  as  it  was  well 
known,  that  amongil  the  rolls  of  the  recoveries  of  that 
a»d  the  preceding  reigns,  the  award  of  the  writ  of 
B  b  3  execution 
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execution  is  not  entered  or  indorfed  upon  one  in 
twenty  of  them,  as  has  been  ufual  of  kite  years  ;  and 
upon  fearch  in  the  proper  oflices  where  the  writs  of 
execution  of  recoveries  fuffcred  in  thofe  early  times 
ought  to  be  filed,  not  one  of  fuch  ancient  writs  is  to 
be  met  with.  Thirdly,  becaufe,  had  any  objeclion 
been  made  at  the  time  of  the  trial  of  the  recovery,  on 
this  account,  the  court  v/ould,  and  ought  to  have  di- 
rected the  jury  to  find  the  execution  of  it,  from  the 
exemplification  itfelf,  and  the  poifcfTion  of  the  de- 
fendant and  his  anceflors,  agreeable  to  it. — And  if  fo, 
it  is  diflicult  to  give  a  reafon  why  the  courts  of  law 
ihould  not  draw  the  fame  legal  conclufions,  and  make 
the  like  legal  implication  from  facts  themfelves,  which 
they  would  diretl  a  jury  upon  their  oalhs  to  do. 
Fourthly,  from  the  fatal  confequences  which  might 
attend  this  judgment ;  for  if  this  doctrine  fhould  be 
eftabhflied,  that  the  judges  ought  not  to  prefume  exe- 
cution at  this  diftance  of  time,  it  might  fliake  the 
titles  of  great  part  of  the  property  of  this  kingdom, 
which  probably  may  depend  on  the  validity  of  ancient 
recoveries,  fuffered  before  the  flatute  34  Hen.  8.  for 
if  a  jury  fhould  think  proper  to  infift  upon  evidence  to 
fupport  fuch  ancient  recoveries,  which,  for  the  reafons 
above,  appears  ImpofTible  to  be  laid  before  them,  as 
no  attaint  or  other  remedy  againft  them  would  lie  in 
fuch  cafe,  ah  property  might  be  fubjefted  to  an  arbi- 
trary and  perhaps  corrupt  determination  of  a  jury, 
without  any  redref:;  whatever.  On  the  other  fide  it 
was  contended,  that  the  judgment  of  the  King's 
Bench  fhould  be  affirmed,  becaufe  It  did  not  appear 
that  any  writ  of  feifin  was  ever  awarded  upon  the  com- 
mon recovery  fufLrcd  by  Earl  Thomas,  or  that  the 
2  fame 


;o. 
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fame  was  ever  carried  into  execution  by  writ  of  feifin, 
or  otherwife ;  for,  until  a  writ  of  feifm  is  awarded, 
executed  and  returned,  (all  which  mud  appear  upon 
record,  and  cannot  be  prcfumed)  it  is  not  a  perfed 
recovery,  and  operates  nothing  ;  and  no  new  eftate  is 
gained  to  the  recoveror,  nor  any  ufe  raifed  thereby, 
nor  is  the  foi-mer  eflate  altered  or  changed  And  it 
was  fo  determined  upon  a  queflicn  on  this  very  reco- 
very, fo  long  ago  as  in  the  reign  of  King  Ja?nes  I. —  ^^^  W.  Joncj 
And,  as  in  the  prefent  cafe,  no  new  eftate  was  gained 
to  the  recoveror,  no  new  ufe  raifed,  nor  the  old  eftate 
changed  or  altered  by  this  recovery,  Earl  Thomas  ftill 
continued  tenant  in  tail.  After  hearing  counfel  in 
this  caufc,  the  following  queftions  were  propofed  by 
the  Houfe  to  the  Judges : 

Firft,  Whether  fufficient  matter  was  found  in  the 
fpeciai  verdicl,  whereupon  the  common  recovery  of 
5  Hen.  8.  can  be  adjudged  or  taken  to  be  a  complete 
vaUd  recovery  ? — And,  fecondly,  if  not,  whether,  by 
law,  a  venire  facias  de  novo  ought  to  be  awarded  in 
this  cafe  ?  The  Lord  Chief  Juflice  of  the  Common 
Pleas  delivered  the  unanimous  opinion  of  the  Judges, 
that  there  was  not  fufficient  matter  found  in  the  faid 
fpeciai  verdift,  and  that  a  venire  facias  de  novo  ought 
to  be  awarded.  Whereupon  the  judgment  of  the 
King's  Bench  was  affirmed.* 

*  In  a  modern  cafe  Lord  Kenyan  fays  of  this  determination  :  — 
"  Lord  Derby's  cafe  has  always  been  confidered  as  a  ftrange  cafe  ; 
*•  ^nd  the  Judges  of  fuccee<iing  times  have  been  a(loni(hed  that  no 
*•  application  was  made  fo  the  Court  of  Common  Pleas  to  redify 
♦*  the  defecl  in  that  recovery  according  to  the  ufual  praftlce  of 
*«  the  court."    5  Term,  Rep.  179. 

B  b  4  5  u.  By 
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All  tlie  Pro-  S  J  ^*  ^y  ^^^  ftatute  23  E!iz.  c.  3.  f.  1 .  it  is  enadeJ, 

ccedintrsm  that  every  ovitrinal  writ  of  entry  in  the  po/i,  or  oiher 
may  be  Ii.rol-  viTit  whereupon  any  common  recovery  fiiall  be  fuf. 
fered,  the  writs  o^  fummoneas  ad  ivarrantiz.andum,  the 
returns  of  the  faid  originals  and  v/rics  oi  funimoyieas 
ad  "ujarrantiz.andwn^  and  every  warrant  of  attorney, 
as  well  of  every  demandant  and  tenant,  as  vouchee, 
extant  and  in  being,  may,  upon  the  reqaefl  or  eledion 
of  any  perfon,  be  inrolled  in  rolls  of  parchment ;  and 
that  the  inroliments  cf  tlie  fam.e,  or  of  any  part 
thereof,  fliall  be  of  as  good  force  and  validity  in  law, 
to  all  intents  and  purpofes,  for  fo  much  of  any  of 
them  fo  inrolled,  as  the  fame  beinq-  extant  and  remain- 
ing,  were  or  ought  by  law  to  be. 

§  12.  And  by  the  fecond  fecllon  of  this  ftatute  it  is 
further  enadled,  that  no  common  recovery  (hall  be 
reverfed  or  reverfable  for  falfe  or  incongruous  Latin, 
rafiire,  interlining,  mif-entering  of  any  warrant  of  at- 
torney, mif-returning,  or  not  returning  of  the  fheriff, 
or  other  want  of  form  in  words,  and  not  in  matter  or 
fubftance. 

but.  14  Geo.        c  j^^  There  are  many  exemplifications  of  recoveries 

2.   C.  2C.  1.  4. 

fuffered  between  the  co.nmencement  of  the  reign  ol 
Queen  Anne,  and  that  of  Geo.  2.  whereof  no  entries- 
upon  the  rolls  in  the  Treafury  of  the  Common  Pleas, 
nor  any  writ  of  .entry,  fummons,  or  fcifin  can  be 
found. 

Mr.  Pigoi  having,  in  the  courfe  of  his  practice,  dif- 
covered  repeated   inflances  of  this  neglefl,  procured 

the 
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the  following  flatute  to  be  pafled,  in  order  to  prevent 
the  inconveniencies  which  might  arife  to  purehafers 
from  an  omilhon  of  this  kind. 

§  14.  14  Geo.  1.  c.  20.  f.  4.  **•  Whereas  by  the  de- 
"  fault  or  neglect  of  perfons  employed  in  fuffering 
"  common  recoveries,  it  has  happened,  and  may  hap 
"  pen,  that  fuch  recoveries  are  not  entered  on  record, 
"  whereby  purchafers  for  a  valuable  confideration 
"  may  be  defeated  of  their  jufl  rights  :  for  remedy 
''  thereof,  be  it  further  enafted  by  the  authority  afore- 
"  faid.  that  where  any  perfon  or  perfons  hath,  or  have 
"  purchafed,  or  fhall  purchafe,  for  a  valuable  con- 
"  fideration,  any  eflate  or  eflates,  in  lands,  tenements, 
"  or  hereditaments,  whereof  a  recovery  or  recoveries 
"  is,  are,  or  were  neceffary  to  be  fuffercd,  in  order 
"  to  complete  the  title,  fuch  perfon  and  perfons,  and 
"  all  claiming  under  him,  her,  or  them,  having  beea 
"  in  pofTefllon  of  the  purchafed  eflate,  or  eftates, 
"  from  the  time  of  fuch  purchafe,  (hall  and  may, 
"  after  the  end  of  tv/enty  years  from  the  time  of  fuch 
"  purchafe,  produce  in  evidence  the  deed  or  deeds, 
"  making  a  tenant  to  the  writ  or  writs  of  entry,  or 
"  other  wiits  for  fuffering  a  common  recovery  or 
"  common  recoveries,  and  declaring  the  ufes  of  a 
*'  recovery  or  recoveries,  and  the  deed  or  deeds  fo 
-'  produced  (the  execution  thereof  being  duly  proved) 
*'  Ihall,  in  all  courts  of  law  and  equity,  be  deemed 
*'  and  taken  as  a  good  and  fiifEcient  evidence  for  fuch 
"  purchafer  and  purchafers,  and  thofe  claiming  under 
^''  him,  her,  or  them,  that  fuch  recovery  or  recoveries 
"  was  or  were  duly  fufFered  and  perfected,  according 

"  to 
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"  to  the  purport  of  fuch  deed  or  deeds,  In  cafe  no 

"  record  can  be  found  of  fuch  recovery  or  recoveries, 

"  or  the  fame  fhall  appear  not  to  be  regularly  entered 

"  on  record  :  Provided  always,    that   the   perfon  or 

"  pcrfons  making  fuch  deed  or  deeds   as   aforefaid, 

"  and  declaring   the  ufcs  of  a  common  recovery,  or 

"  recoveries,    had   a  fufBcient   eflate  and  power  to 

"  make  a  tenant  to  fuch  writ  or  writs  as   aforefaid, 

**  and  to  fuffer  fuch  common  recovery  or  recoveries.'* 
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RECOVERY. 


CHAP.  VH. 


In  what  Courts  and  of  zuhat  Things  a  Rcccvery  may 
he  fiiffered. 


^   t .  Court  of  Common  Pleas. 
2.  Court   of    Great    Scfions    in 

H'alcs. 
^.  Court  of  Chefttr. 

4.  Courts  of  the  Contniet  Pala- 

tine of  LaticaJIer  and  Dur- 
ham . 

5.  Court  of  Ifrj/Iin^s  in  London. 


6.  Of  ivhat  Things  a  Recovery 
may  he  fujfcred. 

8.  Tithes. 

9,  yldvoTufons. 
12.  Rents,   ^c. 

I  3 .  But  not  of  a  Fifjcry,  life. 
i:^.  By  ivhat  Defcripiions. 


A 


Seftion  r. 
Common  recovery  can  in  general  only  be  fufFered   Court  of 

Common 

in  the  Court  of  Common  Pleas  at  Wejiminjler^   pieas. 


becaufe  a  real  adion  cannot  be   commenced  in  any 
other  court. 

§  2.  By  the  ftatute  34  &  'iS  -^^"'  ^'  ^-  3^-  ^-  4*^*  ^^   Courts  of 
is  enacted,  that  common  recoveries  may  be  fufFered  at   ^  '^YV'alc^s 
the  courts  of  great  feflions  in  Wjles,  in   like  manner 
and  form  as  in  the  Court   of  Common  Pleas  in  Eng- 
laiid. 


§  3.  Chejier  having  been  a  county  palatine  fince  the   Courts  of 
Conqueft,  has  always  had   courts  of  it?  own  for  the 

cognizance 
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cognizance  of  picas  in  all  real  aclions,  and  confe- 
quently  recoveries  have  been  fuffered  in  thofe  courts. 
And  by  the  flat.  34  &  35  Hen.  8.  c  26.  f.  6.  the 
Juftice  of  Chejtcr  is  authorized  to  liold  feflions,  twice 
a  year,  in  the  fhires  of  Denbigh.,  -Flint,  and  Montgo- 
mery ;  and  by  f.  42.  of  this  (tatute  it  is  enafted,  that 
every  perfon  fuing  writs  of  entry  in  the  pojl  for  any 
recovery,  fhall  pay  fuch  fines  for  the  fame,  as  is  ufed 
in  the  King's  Chancery.  And  by  the  (fat.  43  Eli-z. 
c.  15.  f.  4&  5-  it  is  recited,  that  the  Mayor  "of  the 
city  of  Cbejier  had  been  time  out  of  mind  accuftomed, 
in  all  common  recoveries  fuffered  b::fore  him,  to  award 
writs  of  dediinus  potejlatem  to  receive  warrants  of  at- 
tornies  from  the  tenants  or  vouchees  in  fuch  re- 
coveries. 


Couns  of  tlie        §  4.  Common    recoveries  may  alfo   be  fuffered   oi 

Counties  Fa-      ,,■,..        ^  •  i-  r    t  n  1 

latineofLan-    lands  lymg  m  tile   counties   palatmc  or  Lancajter  and 

cafter  and         Durham,  \\\  the  refpeftive  courts  of  thofc  counties. 
Durham.  '  ^ 

Court  of  §  ')•  ^^y  the  cuftom  of  London j  common  recoveries 

Hu'.tmgs  in      j^^^,  ^^  fuffered  upon   writs  of  right,  of  lands    lying 
Bohun's  Priv.    within  the  precin6^s  of  the  city  of  London,  in  the  court 

Lond.  241.  r  TT    n  . 

2  Rep.  57^.     of  Huitmgs. 

OF  vvliat  §  6.  A  common  recovery  may  be  fulTered  of  all 

coveiT^'may  be   ^^^"gs  whcrcof  a  Writ  of  covenant  may  be  brought 
fufTcrcd.  fyj.  ^hg   purpofe   of  levying    a   fine,  as   of  an  honor, 

barony,    caflle,    meffuage,  curtilage,  land,    meadow, 
pafture,    underwood,    warren,    furze,    heath,   moor, 
isfc.     And  in  general  a  common  recovery  may  be  fuf- 
fered 
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fered  of  any  thing  whereof  a  writ  of  entry y}^r  dijjlljhu 
or  any  other  writ  of  entry  will  lie. 

§  7.   A   coinmon    recovery  niav  be  fullered    of  an 
undivided  part,  as  well  as  of  the  whole.     And  where 
a  perfon  feifed  of  a  third  part  of  a    manor   fuffered  a    Cro.Car.  tm. 
recovery  of  a  moiety  of  the  manor,  it  was  held  good 
for  a  third  part. 

§  8.  In  confequencc  of  the    flatute  32  Hen.  8.  c.  7.    Tithes  ■Sec. 
f,  7.    a  common  recovery   may   now  be   fuffered    of  £-  '  '  ^^'  *"' 
every  kind  of  ecclefiailical   or  fpiritual   profits,  as   of 
tythcs,  oblations,  portions,  penfions,  if^c. 

§  9.  It  was  determined  in  Dormer'' s,  cafe,  that  a  Advowfons. 
common  recovery  might  be  fuffered  of  an  advowfon  ^  ^  •  49- 
in  grof:5,  upon  a  writ  of  entry.  Mr.  PigrAt  fays,  that 
this  muil  be  undcrftood  of  an  advowfon  appendant  to 
a  manor,  but  could  not  be  of  an  advowfon  in  grofs, 
fmce  the  parfon  has  the  freehold,  and  that  therefore 
it  ought  not  to  be  by  writ  of  entry  en  le  poji,  but  by 
writ  of  right  of  advowfon. 

o 

§  1 0.  A  common  recovery  may,  however,  be  fuf- 
fered of  an  advovvfon  in  grofs,  and  a  fmall  quantity  ot 
land  on  a  writ  of  entry yz/r  di£eifi?u 

^  I F.  Thus,  where  the  validity  of  a  common  recc-    Bi>!ey  v.  Tl.c 
very,    which   had  been   fuffered    of  an    advowfon   in    o'lflrd' '^  "  • 
grofs,  and  one  acre  of  land,  upon  a  writ  of  entry yj/r   2  V/ilf.  m6. 
diffeiftny  was  queftioned  as   to  the    advowfon  :    upon 
fearching  for  prccedentr,  fixteen  were  found,  where 

recoveries 
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recoveiics  of  advowfons  in  grofs,  and  a  little  land, 
had  been  fuliered  upon  ^vrils  of  entry  fur  d'lffc'ifin  , 
and  no  cafe  was  found  where  fuch  a  recovery  was  ever 
held  bad.  The  court  refufed  to  hear  any  argument 
agalnft  the  recovery,  but  faid,  that  if  this  was  rc.< 
Integra f  perhaps  it  might  not  be  riglit,  yet  quod  fcri 
7ion  dcbuit  faclinn  valet ;  and  gave  judgment  that  the 
recovery  was  good. 

Rents,  Sec.  §  12.  A  common  recovery  may  be  fuffered  of  a 

Vd"\^i-         rent-charge   iffuing  out  of  lands  ;  but  not  of  an  an- 
V.  Turner,        nuiuy  which  is  only  charged  on  perfonal  eftate. 

Brown's  Rep. 
316. 

But  not  of  a  §  ^5-  It  is  faid  m  Pigot,  that  a  common  recovery 

Fifherv  8cc.      c^nnot  be   fullered  of  a   fifherv,  common  of  pallure, 
Pigot  96.  > '  r  ? 

eftovers,  fcrvices  to  be  done,  nor  of  a  quarry,  a 
mine,  or  market,  for  they  are  not  in  demefne,  but 
profit  only. 

By  wlwu  §  M-  With  refpecl  to  the   dcfcriptions  which  are 

Defcnpuun?.  nccefTary  to  be  ufed  of  thofc  things  whereof  a  reco- 
very is  fuffered,  they  fhould  be  the  fame  as  in  a  praecipe 
quod  rcJdat  in  an  adverfary  fuit,  but  as  recoveries 
have  long  bc,en  confidered  as  common  aflurances  and 
conveyances  by  confent,  great  indulgence  has  been 
given  them  by  the  Judges. 

Thinner.  §  ^ 5.  Thus,  where  a  perfon  was  feifed  of  a  reputed 

1  Lev '2-.  rnanor  only,  and  fulTered  a  common  recovery  of  it  by 
the  defcrlption  of  the  manor  of  A.  it  was  held  good, 
and  in  this  cafe  it  was  laid  that  where  there  was  an  in- 
denture to  fuflei-  a  recovery  of  a  manor  and  all  lands, 

reputed 
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reputed  parcel  thereof;  and  a  recovery  was  luftercd 
of  the  manor,  the  lands  reputed  parcel  would  pafs, 
becaufe  it  appeared  by  the  vcrdiil  that  it  was  the  intent 
of  the  parties  that  they  fhould  pafs :  and  becaufe  the 
conftant  practice  and  received  opinion  fince  Sir  Moylc 
Finch's  cafe  had  been  that  lands  reputed  parcel  fliould 
pafs. 

§  16.  A  perfon  being  feifed  in  tail,  among  other  Baker  v. 
lands  of  two  marfhes,  called  Kiiightsfwick  and  South-  ii,,t  jo's. 
iiick,  lying  in  an  ifland  called  Ca?iiby,  in  the  parifli  of 
Northflcet,  fuffered  a  recovery,  in  which  South  Bcvjlcct^ 
and  many  other  pariflies  were  named,  and  alfo  Camby^ 
but  the  parifli  of  North  Bcnficct  was  omitted.  And 
the  queftion  was,  whether  the  lands  in  North  Benjleet 
paifed  or  not.  The  court  agreed,  that  the  town  and 
parifh  being  omitted,  though  Camby  was  a  lieu  cojinu, 
yet  being  in  a  town,  the  recovery  did  not  extend  to  it. 
That  a  recovery  in  a  town,  parilh,  or  hamlet,  is  good, 
and  perhaps  in  a  place  known  out  of  a  town,  parifh, 
or  hamlet,  but  to  admit  a  recovery  of  lands  in  a  place 
known  in  a  town,  would  be  abfurd,  for  there  is  no 
town  in  which  there  are  not  twenty  places  known. 

This  cafe  v\^as  denied  to  be  law  by  Lord  Chief  2  Med  49. 
Juftice  North,  who  faid  that  it  had  been  long  difputed 
whether  a  fine  of  lands  in  lieu  connu  was  good,  but 
that  in  the  time  of  King  James  I.  the  law  was  fettled 
in  that  point  that  it  was  good,  and  for  the  fame  reafcn 
a  recovery  would  be  good,  for  they  were  both  ami- 
cable fuits,  and  common  alTurances,  and  as  they  grevv 

mors 
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more  in  pradice,   the   Judges    have    extended    them 
farther. 

I.cverv.  §  ^7-   ^'**  S^^^'^^'^  J'jfies  bchig  tenant  in  tail  of  lands 

.i"'!'  in  Sbrt^wihury  and  Cotton,  which  were  within    the   li- 

2  Mod.  47.  J      J 

S.  C.  by  the      berties  cf  Sbrczcjhury,  fuffered  a  common  recovery  of 

name  of  Jones       ,,  ,  .     ,       ,      ,    •  '•  1  •       i       vi        •  en'  n 

V.  Wait,  all  his  lands  lymg  witnm  mt  liberties  or  bursivjoury ; 

1  Mod.  206.  ^^j  ^^^  qucftion  v>^as,  wlicther  the  lands  in  Cotton^ 
which  was  a  diflincl  vijl,  thongh  within  the  liberties 
(hould  pafs.  It  v.-as  adjudged,  that  as  the  jury  had 
found  Cotton  to  be  a  ^'iH  within  the  liberties  of  Shrcwf'r 
bury,  the  lands  in  Cotton  Ihould  pafi;  by  the  rceovery. 

Adaifon  V.  5  18.  In  cj^dlment  a  fpecial  verdi£l  was  found,  that 

Otway,  there    was  a   inriili   of  Rippon.  and  a   vill  of  R.ippon^ 

1  Mjd.  250.  -  ir     i  ti  ""J 

Vent.  31.  but  the  latter  v.as  not  co-extenfive  vv'ith  the  former: 
that  a  perfon  who  was  tenant  in  tail  of  lands  in  the 
pariih,  but  out  of  the  vill,  bargained  and  fold  all  his 
lands  lying  in  the  parifli  of  Rlpp  n,  with  a  covenant  to 
levy  a  fine  and  fuffer  a  recovery  to  the  ufcs  of  the  deed : 
that  a  common  recovery  was  accordingly  fuffered 
of  one  hundred  acres  of  land  lying  in  R'lppon :  that 
:he  tenant  in  tail  had  no  lands  in  the  vill  of  Rippon, 
and  that  the  intention  of  the  parties  was,  that  all  the 
lands  in  the  parifh  of  Rippon  (liould  pafs.  It  was  ar- 
gued, that  the  connnon  law  knows  no  fuch  divifion  of 
the  kingdom  as  parilhes,  but  only  the  divifion  of  vills, 
and  therefore  where  a  place  is  named  in  a  record,  and 
no  more  fiid,  it  is  always  intended  a  vill  ;  confe- 
quently,  that  the  recovery,  if  it  paflTed  a-;y  lands  at 
ail,  could  only  pafs  th:->fc  in  the  vill.  But  the  Court 
8  were 


Frccm.  241. 
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were  of  opinion,  that  the  recovery  fhould   extend    to 
the  lands  in  the  -^dxi^  o^  Rippon^    ift,  Becaufe  other- 
wile  the  recovery  would  be  void,  it  being  found   that 
the  tenant  in  tail   had   no  lands   in  the  vill  of  Rippon. 
2dly,  Becaufe  it  plainly  appeared  to  be  the  intention 
of  the  parties  that  this  fhould  be  intended  the  pari/h 
oi  Rippon  (not  becaufe  the  jury  had  found  it,  for  the 
Judges  faid,  they  would  pay  no  attention  to  that),  but 
becaufe  it  appeared  by  the  bargain  and  fale  to  be  the 
intention  of  the  parties,  that  the  recovery  fhould   ex- 
tend to  all  the  lands  in  the  parifh  of  Rippon^  and  not 
be   confined   to  the  lands  in  the  vill   of  Rippon  \  for 
the  bargain  and  fale  and  recovery,  were  to  be  confi- 
dered  as  one  aiTurance.     And  although  a  place  fpoken 
of  fimply  is  in  law  intended  a  vill,  and  Jiabitur  pre- 
fwrnpiio  donee  probetur  in  contrarium,  yet  here  was  fuf- 
ficient  proof  of  the  intentiun  of  the  parties. 

§  19.-  In  a  writ  of  error  from  a  judgment  on  fcire    MafTcy  v. 

facias  in  the  Court  ofKine*s  Btnchm  Inland,  brou'^ht    5'^^'  ,,  . 
''  o  '  C3        covvper  340, 

to   reverfe  four  common  recoveries   in  the  Court  of 
Common  Pleas  there,  two  of  lands  in  the  county  of 
Limerick^  and  two    of  lands   in  the  city  of  Limerick, 
Mr.  Bullcr  for  the  plaintiff  in  error  objecied,  that  the 
feveral  defcriplions  in  all  the  four  recoveries  were  bad. 
'J'here  v/ere  fourteen  parcels  in  each  recovery,  and  the 
principal  objeQions  to  them  were,   ifl.  As  to  the  pre-' 
mifes  in  the  county,  becaufe   fome  were  demanded, 
thus,  "  all  thofe  the  caflie,  town,  and   lands  of,  b'^. 
"  containing  by  eftimation   fo  many  acres,"  without 
fetting  out  the  quality  of  the  lands ;  that  a  recovery 
could  not  be  fuffered  of  a   town,  and    ihat  fo    many 
Vol.  V.  C  c  acre? 
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acres  by  eftimation  was  uncertain.  2d,  That  others 
were  defcribeJ  thus,  "  all  that  part  of  the  town  and 
"  lands,  l^c.  now  or  late  in  the  tenure  of  A.  B.*' 
which  was  vague  and  uncertain.  3d,  That  two  parcels 
were  defcribed  as  "  containing  a  plough  land,'*  which 
was  alfo  vague  and  uncertain.  In  refpecl  of  the  pre- 
mifes  in  the  city  he  objected,  that  they  were  all  de- 
manded by  the  defcription  of  "  mefiuage  or  tene- 
"  ment,"  which  was  uncertain,  and  alfo  as  being  faid 
to  be  "  now  or  late  in  the  tenure,  ^c.*'  he  infilled 
that  a  recovery  has  no  efl'jcl  until  execution,  therefore 
the  defcription  of  the  premifes  fhould  be  fo  certain  that 
the  fheriii"  may  know  how  to  execute  it,  and  if  bad  in 
ejednient,  a  forllori  in  a  praicipc,  Mr.  Alleync  for  the 
defendant  in  error,  faid,  he  fhould  confider,  ift,  What 
degree  of  precifion  was  required  by  the  regifter  to  the 
defcription  of  lands  demanded  in  a  precipe  quod  reddat. 
iidly,  What  indulgence  was  to  be  given  to  a  common 
recovery,  as  a  conveyance  and  common  aflurance. 
3dly,  Whether  from  the  locality  of  thefe  particular 
lands  the  defcriptions  were  not  fufficient.  ifl,  It  was 
a  general  rule,  that  the  form  of  the  regifter  muft  be 
followed  ;  but  there  were  cafes  that  admitted  of  a 
deviation  from  it.  The  general  principle  upon  which 
all  forms  were  founded,  and  upheld,  was,  that  the 
defendant  might  know  what  he  was  to  defend  ;  and 
therefore  v;henever  the  term  ufed,  either  in  refpedt  of 
I  Rol.  Rep.  the  quantity  or  the  quality,  was  fufficiently  certain  and 
^'  notorious  to   anfwer  that  purpofe,  it  would  be  good, 

though  not  particularly  named  in  the  regifter.  sdly. 
Great  favour  was  to  be  ftiewn  to  common  recoveries, 
becaufe  they  were  now  a  fpecies  of  conveyance  and 

common 
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common  aflurance  of  Innd.  They  were  not  like  the 
cafes  cited,  moft  of  which  were  cafes  in  ejeftment, 
which  are  adverfary  fuits,  and  where  the  objedlions 
arofe  in  confeqiience  of  fome  efTeatial  defedl  which 
was  fatal.  But  a  common  recovery  was  in  the  nature 
of  an  amicable  fuit,  which  admitted  of  a  greater  lati- 
tude, and  any  defcription  that  would  be  good  in  a  5  R  ep.  40. 
deed)  would  be  good  in  a  common  recovery,  3clly,  °P*-^*" 
With  regard  to  the  local  ficuation  of  lands  in  Irclatid^ 
it  had  always  been  undenlood  that  the  Judges  of 
Ireland  knew  the  defcription  of  lands  in  that  coun- 
try better  than  the  Judges  here,  and  theiefore  credit 
ought  to  be  given  to  rheir  knowledge.  It  was  ex- 
prefsly  held  in  z  Rod.  Rep.  166.  i  Slra.yi.  c:  i  Burr. 
623.  which  lafl  cafe  in  principle  anfwered  all  the  ob- 
jections that  had  been  made.  Another  argument 
arofe  upon  the  flatutes  of  Jeofails,  which  was,  that, 
being  after  verdict,  they  were  now  too  late.  As  to  the 
obje<!?cions  made  to  the  particular  defcriptions  of  thefe 
lands,  I  ft,  The  word  "town"  in  Irela?id  did  not 
mean,  as  it  does  here,  houfes  inhabited,  but  was 
merely  a  technical  defcription  of  a  particular  diflrid, 
ana  is  notorious  there,  idly.  With  refpe(5t  to  the  un- 
certainty of  "  fo  many  acres  by  eftimation,"  it  was 
fufficient  if  the  general  boundary  was  known,  it  was 
jiot  neceffary  that  the  preciie  meafure  fliould  be  accu- 
rately and  exactly  afcertained :  and  as  to  the  term 
"  land  "  in  legal  acceptation,  it  always  meant  arable. 
.3dly,  The  term  mefTuage  or  tenement  does  not  ftand 
alone,  but  is  accompanied  with  other  words  defcriptive 
of  its  fituation,  which  render  it  fufliciently  certain  for 
the  fheritf  to  deliver  poliefiion,  befides  it  was  the  fame 
C  c  2  defcription 
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defcription  that  was  ufed  in  the  deed  of  fettlement,  by 
which  the  eflate  was   intailed ;  therefore,  even  if  the 
defcrlptions   were   more    doubtful,   the   court    would 
2  Mod.  233.     make  fuch  a  conftruclion  as  would  fupport  them. 

Lord  Mansfield. — The  confequences  of  thofe  objec- 
tions are  fo  great ;  they  are  fo  void  of  the  leafl  glim- 
meiing  of  reafon  and  common  fenfe ;  and  it  would  be 
attended  with  fuch  vafl:  incoiiveniencies  to  the  public 
in  many  cafes,  without  a  poflibility  of  doing  good  in 
any,  if  in  common  recoveries,  which  are  a  fpecies  of 
conveyance  and  common  affurance,  fuch  nice  excep- 
tions were  to  prevail ;  that  the  ftriclefl  proof  of  their 
being  founded  in  law  is  neceflarr,  to  induce  the  court 
to   overturn   a   recovery  on   fuch   grounds.     By  the 
fettled  lavv^  of  the  land,  men  by  deeds  may  fetter  their 
eflates ;  but  tenant  in  tail  when  of  age  may  unfetter 
them,  obferving  a  certain  form.     In   this  cafe  there 
can  be  no  doubt  of  the  meaning  of  the  tenant  in  tail, 
or  his  power,  to  unfetter  the  eftate.     The  only  quef- 
tion  is,  whether  he  has  done  it  agreeable  to  the  proper 
form ;  that  is,  whether  he  has  defcribed  the  premifcs 
with  fufficient  certainty.     Now  the  defcription  which 
he  has  ufed,  is  the  identical  defcription  in  the  deed 
which  created  the  fettering ;  and  the  objedion  which 
is  made,  is  not  fo  much  that  that  defcription  is  uncer- 
tain ;  as  that  fix  or  feven  hundred  years  ago,  in  an 
adverfe  action,  there  was   a  doubt  whether   fuch  an 
objeclion  would  not   have  lain  :  and  therefore  the  de- 
fendant would  make  the  fame  objection  and    raife  the 
fame  doubt   now.     But  a  common   recovery  is  not  an 
adverfe  adion*     It  is  fuid  that  "  all  that  meffuage  or 

"  tenement 
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"  tenement  with  the  appurtenances,  fituate  in  the 
"  lane  between  the  two  abbey  gates,  now  or  late  in 
"  occupation  of  J.  C.  his  under-tenants  or  aifigns  in 
"  the  county  of  the  city  of  Limerick,'^  is  too  vague 
and  uncertain.  But  one  muft  look  with  a  microfcopic 
eye  to  difcover,  that  a  melluage  or  tenement,  isfc.  is 
fo  uncertain  a  defcription,  as  that  the  (hcrifF,  or  any 
other  perfon,  could  not  know  how  to  find  the  pre- 
mifes  by  it ;  and  the  objection  can  only  be  made  by  a 
perfon  who  pores  over  the  fyllables  of  the  words. 

The  objections  are  of  two  forts,  and  I  have  no 
doubt  as  to  either,  ift,  That  the  premifes  in  the 
county  are  demanded  thus  :  "  all  thofe  the  cajilesy 
**  toivns,  and  lafid,  containing  by  eflimation,  'isfc.'* 
which  it  is  argued  is  uncertain  both  in  refped  of  qua- 
lity and  quantity.  As  to  that  it  is  admitted,  that, 
"  cq/lle  **  is  a  good  defcription  in  England.  "  Tovjn'' 
was  determined  to  be  a  good  defcription  in  Coti'mgbam 
V.  King,  1  Burr.  623.  and  "  land,''  means  arable 
land.  The  next  objedion  is,  that  the  premifes  in  the 
city  are  defcribed  thus  :  "  all  that  mefTLiagc  or  tene^ 
"  ment,  with  a  garden  or  meadovv^  thereto  bcIongin^T, 
"  fituate,  l^'c.  and  now  or  late  in  the  occupation  of, 
*'  Ciff.'*  which  it  has  been  contended  would  be  a  bad 
defcription  in  ejeftme'nt.-'  There  are  many  cafes  ii-^ 
cjedment  which  have  gone  very  far  indeed  :  And 
therefore  the  doftrine  of  thofe  cafes  ought  not  to  be 
extended.  As  to  the  authority  in  3  Wilf.  23.  v/hich 
would  have  great  weight  on  account  of  its  -being  fo 
recent,  the  judges  in  that  cafe  decided  againft  iheir 
own  private  opinion  and  inclination,  becaufe  they  held 

^^  ^  I  thcmfelvcs 
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themfdves  bound  by  aulhority.     But  there,  the  words 
were  only  rr.cjfuage  or  ienemeniy  wiihout   any  other  de- 
fcription.     Here   there   are  other  words,    "  with  the 
"  appurtenances  and  a  garden,  ^ffr."  which  (hew  that 
mefTuage  or  teaernent"  are  two  words  for  the  fame 
thing  :  and  that  both  mean  a  dwelling   houfe.     But 
this  is  not  any  fundamental  ground   of  determination 
in  the  prefcnt  cafe.     What  I  ground  my  opinion  upon 
is,  the   principles  laid   down    in  Dinners  cafe,  5  Co. 
4.0  b.  reported  alio  in  Popbam  2  ]  ;  and  the  dillinclion 
the   court  there   take,    between  adverfe  actions   and 
common   recoveries ;  which  at  that  time  were  become 
s  common  afiurance,  and   conveyance   of  lands,  Iffca 
and  v.'h:ch  the  co-.^rt  fay,  "  being  a!fo  made  by  ajfent 
"  between  the  parties,  fliall,  and  always  have  had  a 
diiTerejit  expcfition  from  Vvhat  is  given  to  a  recovery 
by  pretence  of  title,  or  to  the   proceeding  in  any 
other  real  action  to  which  they  are  net  to  be  com- 
'  pared ;   therefore    a   common  recovery  may  be  fuf- 
"  fered  of  an  advowfoji,  common   in  grofs,  warrenj 
"  and  the  like,  and  the  intent  of  the  parties  fliall  be 
"  obfervcd."     Now  the  objcftion  in.  this  cafe   is   an 
objedion  to  the  verv  fame  defcription  as  is  ufed  by  the 
anceftor  in  the  deed  which  created  the  entail.     The 
fole  objed  of  the  recovery  is  to  unfetter  the  premiles 
fo  entailed  ;  and  therefore  I  will  not   depart  from  this 
anciently  eftablifi^ied  piinciple  to  do  fuch  cruel  injuflice,^ 
both  againfl  the  intention  of  the  parties,  and   againft 
public    convenience.      Not   one   precedent   has  been 
cited  where  fuch  an  cbjeclion  has  been  held  good  in 
the  cafe  of  a  common  recovery.     But  a  cafe  v>f  a  fine 
has  been  cited  where  it  was  allowed,  and  from  thence 

it 
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it  has  been  argued  by  analogy,  thai  it  is  bad  in  a  com- 
mon recovery  ;  but  that  argument  does  not  hold  :  his 
Lordfliip  then  cited  the  cafe  of  Addifon  v.  Ot-.vay^  and 
faid — this  decifion  is  an  inftance  of  h'beraHty  that  Ante. 
would  not  have  been  adopted  or  followed  in  an  ad- 
\&x[&  praecipe,  iSo  in  many  other  inflanccs  ;  as  an  ad- 
Towfon,  for  which  no  advcrfe  adtion  will  lie,  but  a 
common  recovery  will ;  therefore  as  the  diftindion 
between  amicable  and  adv>:rfe  fuirs  exifts ;  as  the  in- 
conveniencies  of  avoiding  the  recovery  would  be 
great,  as  no  precedent  in  point  is  produced,  and  there  ■>• 
is  no  poiTibihty  of  doubt  about  the  intent  of  the 
parties,  I  am  clearly  of  opinion,  that  the  judgment  of 
the  Court  of  King's  Bench  in  Ireland  ought  to  be 
affirmed.  The  other  Judges  concurred  with  his  Lord- 
(hip,  and  the  judgment  was  affirmed. 


C  c  t  TITLE 
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^  ly  Who  may  fujfcr  a  Recovery. 

2.  Married  t'I'omtn. 
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48.   Hujhanas  feifed  jure     ux- 

oris. 
l^.   Ecelrf.nfiics  feifed  yxxt  ec- 

clelias. 


Section  i. 


^  COMMON  recovery  haying,  from  its  origin, 
^  been  coiifidered  as  a  common  afTurancc,  or  con- 
veyance, by  which  lands  were  transferred  from  one 
perfon  to  another,  and  the  default  and  admifiion  of 
judgment  by  the  tenant  and  vouchee  being  as  much 
their  voluntary  ace  as  if  they  had  conveyed  the  land  by 
feoffment  and  livery,  or  any  other  acl  in  pais  ;  it  was 
determined,  that  all  thofe  whom  the  law  enables,  in 
other  inflanceSj  to  difpofe  of  their  property,  and  who 
are  of  full  age  and  fufficient  underflanding,  fhould  have 
power  to  fuffer  a  common  recovery. 


i?^'"''^'^  ^  2.  A   married  woman  may  join  her  hufband  in 

2Krp.74  78.  fuffering  a  common  recovery,  which  will  bind  her  as 

rf^'P^^-  V                              fully 

Flew.  ^Zi\.  ^                                               iui'7 
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fully  as  a  fine,  and  for  the  fame  reafon.  And  when- 
ever a  hufband  and  wife  appear  in  the  Court  of  Com- 
mon Picas  to  fuffcr  a  common  recovery,  the  wife  is 
always  privately  examined  as  to  her  confent.  And 
where  a  warrant  of  artorney  is  acknowledged  before 
comajiifK^ners  appointed  by  w'l'ii  of  dedimus  potejiatem 
de  attornalo  fac'mido  by  a  hnfband  and  wife,  the  com- 
miffioners  are  pofitively  dire6lcd,  by  a  rule  of  court,  Ante "c.  4. 
to  examine  the  wifs  feparately  and  apart  from  her  huf-  ^'  ^^' 
band  as  to  her  free  and  voluntary  confent  to  the  fuffer- 
fuch  recovery. 

§  3.  An    alien    may   fuffer   a   common    recovery,    Aliens, 
for   he  is  a  good   tenant  to  the  praclpe  until  office   ^    ^°"'  ** 
found. 

§  4.  In   enumerating  the  perfons  who  are  difabled    Who  are  dif. 
from  fuifering  a  common  recovery,  I   fliall  begin  with    fuff^^,;/^'™ 
thofe  whofe  difability  arifes  from  the  rules  of  the  com-    Kecoven\«, 
mon  law  ;  and  then  proceed  to  thofe  whofe  difabilities 
are  created  by  particular  a6ls  of  parliament, 

§  5.  The  king  cannot  fuifer  a  common  reco'v'cry,  Tlie  King, 

for,  if  he  does,  he  muft:  either  be  tenant  or  vouchee  ;  t5!"'*^\'^'^' 

and,  in  both  cafes,  the  demandant  muff,  count  againfl  Cro.Car.96, 
him,  which  the  law  does  not  allow. 


5  6.  Infants  are  not  capable  of  fafFcring  common    jnfants. 
recoveries,  on  account  of  their  want  of  underftand-    '  '"!]•  3^o*- 

2  Inft    484. 

ing  ;   although,  if  an  infant  is  permitted   to  fuiTcr  a    Dyer  2323. 
common  recovery  in  perfon,  he  mulf ,  as  in  the  c.^fe  of 
a  fine,  and  for  the  fame  Tcafpn,  reverfe  it  during  his 
6  infancy. 
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infancy,  which  muft  be  tried  by  infpeftion  of  the 
judges ;  otherwife  the  recovery  will  bind  him  for  ever 
afterwards. 

Hopton  V.  §  7-  There  are,  however,  two   cafes,  in  which   it 

Johns,  Cro.      appears  to  have  been  determined,  that  a  common  re- 
Eliz.  323.  ^^  ' 

-Ailet  V.  CL  -^ry  fufFered  by  an  infant  who  appeared  in  perfon, 

Wsllccr 

2  Roil.  Ab.      might  L^  reverfed.     But,  Lprefumcj  that  thefe  reco- 

395*  veries  were  avoid<id  during  the  infancy  of  the  vouchees ; 

for  the  prir.ciple,  that  a  recovery  fuffered  by  an  infant 

is  fo  far  fimllar  to  a  hne,  that  it  cannot  be  reverfed 

after  the  infant  comes  of  age,  is  mod  clearly  ftated  by 

Lord  Coke  in  the  places  above  cited,  and  recognized  in 

Kaby  V.  "  cafe  fubfequent  to  thofe  lafl   mentioned  ;  in  which, 

cj"  ""*        it  was  refolved,  that  where  an  infant  fuffered  a  recoverv 

J  Old.  321.  '  ' 

and  appeared  in  perfon,  a  writ  of  error  did  not  lie  after 
he  attained  his  full  age  ;  and,  it  is  faid,  that  the  court 
delivered  this  opinion  after  conference  with  the  other 
Judges,  it  being  a  matter  of  great  concern. 

§  8.  But,  if  an  infant  fuffers  a  common  recovery, 

in  which  he  appears  by  attorney,  he  may  reverfe  it  at 

Ch.  4.  f  9.      ^^7  ti"^2  ^fter  he  attains  his  full  age,  as  it  maybe  tried 

by  a  jury,  whether  he  was  an  infant  or  not  when  he 

appointed  an  attorney. 

Stokes  V  ^  5"  ^^^'JS?  where  a  writ  of  error  was  brought  to 

Oliver,  reverfe  a  common  recovery,  and  the  error  alTicned 

was,  that  one  ci  the  vouchees  was  a  feme  covert,  and 
under  age,  and  that  flie  appeared  by  attoraey.  It  was 
determined,  that  the  recovery  fhou Id  be  reverfed,  al- 
though the  woman  "had  attained  her  full  age,  because 

it 
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it  might  be  tried  by  a  jury,  whether  the  warrant  of  at- 
torney  was  made  by  a  perfon  under  age  or  not. 

^  10.  It  was  formerly  doubted,  whether  a  common   /P^^P,.43- 

•^  '  '  do.  lA\7.. 

recovery  bound  an  infant  who  appeared  bv  his  guar-   471. 

.  ,  r  i_    '  •    r  Godb.   161. 

dian  ;  and  the  praQice,  therefore,  was,  when  an  mtant 
intended  to  fufTer  a  common  recovery,  that  he  and  his 
guardian  fliould  petition  the  king  to  grant  letters  under 
the  privy  feal  to  the  judges  of  the  Court  of  Common 
Pieas,  directing  them  to  permit  fuch  infant  to  fuffer  a 
common  recovery.  But  it  was  ftill  in  the  difcretion  of- 
the  Judges  to  permit  the  infant  to  fuffer  it,  or  not,  ac- 
cording to  the  circumltances  of  his  cafe ;  and  if  the 
Judges,  upon  examination,  found  it  neceifary,  or  that 
it  would  be  advantageous  to  the  infant  that  he  ihould 
fuller  a  common  recovery,  they  then  admitted  perfons 
of  known  integrity  and  fortune  to  appear  as  guardians 
to  the  infarct,  a:id  to  fufTer  a  recovery  for  him  in 
court, 

§  II.  The  Earl  of  D^i^o;?  devifed  his  eflates  to  his   BLn'-.,rsCafe. 

•^  Hob.  196. 

fon  the  Earl  of  Newport y  who  was  then  an  infant  of  Jcnk.  Cent, 
the  age  of  eighteen  ;  and  among  the  pofieflions  of  the    j,,,-  h.  Mack- 
faid  Earl  was  the  manor  ofWa?i/}edy  which  he  left  to    ^^f^'^^f* 

.  ^  Vc.n.  461. 

his  fon  in  tail,  with  feveral  remainders  over.     The  Earl   S.  P. 
of  Devon  was  greatly  in  debt,  and  had  appointed  cer-    .q,' 
tain  honourable  perfons  to  be  guardians  of  his  fon,    ^\'-*J'^'^^''"i'^*^' 
who  found  it  neceiTary  to  fell  the  fakl  manor  of  Wanjled   2  Saund.  94. 
for  payment  of  the  Earl's  debts.     They  therefore  peti- 
tioned the  king  that  he  would  write  to  the  judges  of 
the  Common  Pleas,  that  a  common  recovery  fhould 
\q  fuff^red  of  this  manor,  which  his  maje(^y  did.    And 
9  wpon 
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upon  examination  of  the  infant  privately,  and  of  his 
guardians  in  court,  and  of  the  circumflances  of  the  cafe, 
a  common  recovery  was  accordingly  fufFered,  in  which 
the  Earl  of  Newport  and  his  guardians  were  vouched 
in  perfon. 

J  Ld.  Raym.        %  12.  The  iudffcs  of  the  Court  of  Common  Pleas 

113.  JO 

may,  however,  refufe  to  permit  fuch  a  recovery,  if  the 
reafons  for  an  appHcation  of  this  Idnd  do  not  appear 
to  them  fufEcient. 

Sir  J.  St.  AU        S  ^3*  S^^  '^^^^^  ^'  ^^han^^^  being  of  the  age  of  nine- 

bdn  s  Cafe,       x^tXi.  his  filler,  who  was  next  in  remainder  to   him, 
Mk.  567.  '  '  ' 

and  alfo  his  heir  at  law,  married  one  of  his  footmen. 
He  petitioned  the  king  for  leave  to  fuffer  a  common  re- 
covery, who  referred  it  to  the  judges  of  the  Common 
Pleas,  before  whom  feveral  precedents  of  recoveries, 
fufFered  by  infants  upon  privy  feals,  were  cited.  The 
jndges  obferved,  that  feven  of  the  petitions  were  by 
fathers  upon  the  marriage  of  their  fons,  and  an  equal 
recompence  given,  whereas  here  was  neither  father  nor 
marriage  in  the  cafe.  They  faid,  this  cafe  had  been 
carried  too  far  already,  and,  therefore,  would  not 
allow  it. 

Common  recoveries  fuflered  by  privy  feal  are  now 
difufed,  and  private  acts  of  parliament  are  univerfally 
fubftituted  in  their  flcad. 

Pork.  12.  5  M-  If  ^ri  infant  is  permitted  to  fuffer  a  common 

3    urr.  J  04.    j,(,j.Qygj|,y^  }^e  n^ufl  make  a  tenant  to  the  pracipe  by 

feoflment,  and  give  livery  of  feifm  in  perfon,  by  which 

means,  the  feoffment  is  only  voidable  j  whereas,  if  the 

infant 
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infant  appointed  an  attorney  to  give  livery  of  feifin  for 
him,  the  feoffment  would  then  be  abfolutely  void. 

§  15.  An  infant  truflee  may  join  in  a  common  re-    Tit.^c.chc 
covery,  in  confequence  of  the  flatute  7  Ann,  c.  19.  if  f- S^- 
he  is  direded  to  do  fo  by  the  Court  of  Chancery. 

§  16.  Thus,  where  a  perfon  who  was  a  truflee,  de-  Ek  parte 
vifed  all  his  eftates  to  his  fon,  who  was  then  an  infant,  ^  a"[°°' 
in  tail,  with  remainders  over.  A  petition  was  prefer- 
red, that  the  infant  to  whom  the  trull  eflate  was  de- 
vifed,  might  be  ordered  to  convey  by  recovery,  pur- 
fuant  to  the  ftatute  7  Ann,  c.  19.  Lord  Hardwicke„ 
at  firft,  thought  there  muft  be  an  application  for  a 
privy  feal,  but  the  aft  being  general,  "  that  the  infant 
"  fhall  convey  lands,  as  the  court,  by  order,  fhall 
"  direft  ;"  his  lordfliip  made  an  order,  that  the  infant 
fhould  convey  by  a  common  recovery. 

§  17.  Idiots,  lunaticks,  and,  generally,  all  perfons    Idiots,  Lunae 
of  non-fane  memory,  are  difabled  from  fuffering  com-    ^''^^'  ^^- 
mon  recoveries,  as  well  as  from  levying  fines ;  though, 
if  an  ideot  or  lunatic  does  fuffer  a  common  recovery, 
and  appears  in  perfon,  no  averment  can  afterwards  be 
made  that  he  was  an  idiot  or  lunatic.     But  if  he  ap- 
pears by  attorney,  I  prefume  fuch  an  averment  would 
be  admitted,  upon  the  fame  principle  that  an  averment 
of  infancy  may  be  made  againil  a  warrant  of  attorney, 
scknov/Iedged  by  an  infant  for  the  purpofe  of  fu5er- 
ing  a  common  recovery,  as  the  faft  of  idiocy  may  be 
tried  by  a  jury,  with  as  much  propriety,  as  the  fad  oi   y:^,.  r^jfj-j,^ 
infancy, 

§  18.  Aiihough 


■398 


Sir  B.  Went- 

v.'orth'ivJa'.''', 
infra. 
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§  18.  Although  no  averment  of  idiocy  or  lunacy 
can  be  made  againfl  a  recovery,  where  the  parties  ap- 
pear in  perfon,  yet  evidence  of  vveaknefs  of  under- 
flanding  has  been  admitted,  to  invalidate  a  deed  to 
make  a  tenant  to  th  ^  pracipe,  for  fufFering  a  common 
recovery  ;  and  the  recovery  has,  in  that  manner,  been 
fet  afide. 


Tenants  for 
Lite. 
PiffoL 18. 


§  19.  By  the  common  law,  if  a  pracipe  had  been 
brought  againfl;  a  tenant  for  hfe,  and  a  recovery  fuf- 
fered,  it  would  have  barred  the  perfons  in  remainder  ; 
but  this  being  juftly  confidered  as  a  grievance,  it  was 
enadled  by  the  ftatute  32  Hen,  8.  c.  31.  that  all  com- 
mon recoveries  fuffered  by  tenants  for  life,  without  the 
confent  of  the  perfons  in  remainder  or  reverfion,  Ihould 
be  totally  void. 


Pigot  83.  §  2°-  ^^5  ^^^^^  t^^s  aft,  a  tenant  for  life  had  made 

a  leafe  for  years,  and  the  leflee  had  made  a  feoffment, 
and  a  prcFxipe  had  been  brought  againfl  the  feoffee, 
and  he  had  vouched  the  tenant  for  life,  fuch  a  recovery 
was  not  within  the  flatute,  becaufe  the  tenant  for  life 
was  not  then  feifed  of  the  eltate  for  life.     To   remedy 
this,  the  ftatute  14  E/zz.  c.  8.  was  pafTed,   reciting,  that 
feveral  tenants  in  tail  after  poflibility,  and  other  tenants 
for  life  or  lives,  had  fuffered   common  recoveries,  to 
the  prejudice  of  thofc  in  remainder  or  reverfion  ;  it 
was  therefore  enaded,  *'  that  all  fuch   recoveries  had 
"  or  profecuted  by  covin   jgainft   any  fuch   particular 
**  tenant,  or  againft  any  other,  with  voucher  over   of 
**  fuch  particular  tenant,  fhould,  as  againfl  all  perfons 
"  in  remainder  or  reverfion,  be  utterly  void,  and  of  no 

«  effed; 
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"  effe6l :  provided  that  that  a6t  fliould  not  extend  to 
"  recoveries  by  good  titlej  or  to  recoveries  by  affent 
"  and  agreement  of  the  perfons  in  remainder  or  re- 
"  verfion,  fo  that  fuch  aflent  appeared  of  record  in 
*'  any  of  her  majefty's  courts.  And  it  was  thereby 
"  further  enacted,  that  the  flatute  32  Hen.  8.  fhould 
"  be  repealed." 

5  21.  In  confequence  of  the  laft  provifo  in  this  fta-    Wifeman  t. 

r       IT  •  '1  Crow, 

tute,  a  tenant  for  hfe  may  join  with  the  perfons  in  re-    Cio.  Eliz. 
mainder  or  reverfion  in  fufFering  a  common  recovery,    ^ 
without  incurring  a  forfeiture. 


§  22.  Before  the  flatute  of  ufes,  a  confijeraole  part   Women  fdfed 
of  the  landed  property  of  the   kingdom  was  in  the   ^J P'-^''^^^'  ^^ 

*       *        •'  ^  Joinlurcs. 

hands  of  feoffees  to  ufes,  by  which  means,  women 

were  frequently  defrauded  of  their  dower,  a  woman  not    Tit.  7.  c.  r. 

being  dowable  of  an  ufe ;  fo  that  it  became  ufual  on 

every  marriage,  for  the  friends  of  the  wife  to  make  the 

intended  hufband  procure  a  conveyance  of  the  legal 

eftate  from  his  feoffees  to  himfelf,  and  his  intended 

wife  for  life,  or  in  tail,  in  which  latter  cafe,  the  wife 

ufed  fometimes  to  alienate  the  eflate  after  her  huiband's 

death,  by  fine  or  recovery,  and  fo  give  it  away  from 

her  iffue  and  her  huiband's  family. 

To  prevent  this  practice,  a  flatute  was  pafTed 
1 1  Hen.  7.  c.  20.  by  which  it  was  enadled,  "  that  any 
**  woman  who  had  any  eflate  in  dower,  or  for  term  of 
*'  her  Hfe,  or  in  tail,  jointly  with  her  hufband,  or  only 
"  to  herfelf,  or  to  her  ufe  in  any  manors,  ^c.  the  in- 
"  heritance  or  purchafe  of  her  hufband,  or  given  to 

*'  the 
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"  the  faid  hufband  and  wife  in  tail,  or  for  term  of  life, 
*'  by  any  of  the  anceftors  cf  the  faid  hufband,  or  by 
"  any  other  perfon  feifed  to  the  ufe  of  the  faid  huf- 
*'  band  or  of  his  anceftors,  and  fhould  hereafter,  be- 
**  ing  fole,  or  with  any  aft.er-taken  hulband,  difcontinue, 
"  alien,  rcleafe,  or  confirm  with  warranty,  or  by  covin 
"  fufier  any  recovery  of  the  fame,  that  all  fuch  reco- 
*'  veries,  difcontinuances,  ^c.  faould  be  utterly  void 
"  and  of  no  effect,  and  it  fhould  be  lawful  for  the 
**  perfon  in  remainder  or  reverfion  to  enter  imme- 
"  diately :  provided  alfo,  that  this  aft  extend  not  to 
"  any  fuch  recovery  or  difcontinuance  to  be  had  where 
**  the  heirs  next  inheritable  to  the  faid  woman,  or  he 
*'  or  they  that  next  after  the  death  of  the  fame  wo- 
•'  man  fhould  have  eflate  of  inheritance  in  the  fame 
"  manors,  lands,  or  tenements,  be  affenting  or  agree- 
'*  able  to  the  faid  recoveries,  where  the  fame  affent 
*♦  and  agreement  is  of  record  or  inroiled." 

This  ad  is  confirmed  by  the  flatute  32  Hen.  8.  c.  2,^, 
f.  2.  which  provides,  that  no  fine  levied  by  any  woman 
of  any  fuch  eftate  as  is  mentioned  in  the  ftatute 
1 1  Hen.  7.  fhall  be  of  any  eiTccl. 

§  23.  Thefe  flatutes  having  been  made  to  prevent 
an  injury,  have  always  been  conftrued  liberally  ;  and, 
therefore,  every  kind  of  eftate  created  by  the  fine  of  a 
jointrefs,  is  held  to  be  void  againft  the  heir. 

pigot  V.  S  24.  Thus,  v.'here  a  tenant  in  tail,  v/ho  was  a  join- 

Palmer,  j-  ^y-^|^-j^  ^^jg  ftatute,  accepted  a  fine  fur  cognizance 

Moor  250.  '  L  J  <3 

3  Rep.  51^.     ^g  ^j.(^if  ^Qjjjg  (-gQ  from  a  ftranger,  who  granted   and 

rendered 
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rendered  the  lands  to  the  iointrefs  for   100  years,  it    Jenk.  Cent. 

6.  c  97. 

was  adjudged,  that  this  w^s  a  forfeiture,  for,  other-    2  i^^.on.  168, 
wife,  the  intention  of  the  flatute  might,  by  praftices  of    ^~7  * 
this  kind,  be  entirely  defeited. 

§  25.  With  refpeft  to  the  eflates  which  have  been 
deemed  to  be  comprehended  in  this  aft,  the  fimie  hbe- 
rality  of  conflruftion  has  been  adopted,  and,  therefore, 
it  has  been  determined,  that  whenever  an  eftate  has 
been  derived,  either  from  the  hufband  himrdf,  or  from 
any  of  his  anceftors,  it  is  prote6led  by  this  ftatute. 

§  26.  Thus,  where  the  aficeftor   of   the   hufband    Anon.  fvio. 
made   a   feoffm.ent   in   fee,  upon   condition  that  the    '•^■^KeV- 50/'". 

feoffees  fhould  reconvev  to  the  hufband  and  wife  in    ^''°-  ^-^'^z 

.     .        513^5.?. 
tail,  this  was  adjudged  to  be  fuch  an  eftate  as  is  in- 
tended by  the  ftatute.. 

§  27.  So,  where  a  man  and  a  woman,  being  joint-    Laughter  v. 
tenants  in  fee  of  a  manor,  intermarried,  and  aftewards    ^'""P;''>'^'* 
levied  a  fine  thereof  to  a  flranger,  who  rendered  it  to    5  Ci- 
thern in  tail.     After  the  death  of  the  hufband,  the  wife 
rnarried  again,  and  joined  her  fecond  hufband  in  levy- 
ing a  fine.     It  was  held  that  this  fine  was  void,  as  to 
the  moiety  which  had  originally  been  the  eflate  of  the 
hufband,  becaufe  it  was  protected  by  this  ftatute. 

§  28.  In  the  fame  manner,  where  one  brother,  in    sharrington 
confideration  of   a  marriage  had  between  his  brother   ^  '.trouon. 

o  Ploud.  300. 

and  M.,  covenanted  to  (land  feifed  to  the  ufe  of  him- 

fclf  for  life,  and,  after,  to  the  ufe  of  his  brother  and 

his  wife  for  their  Uves.     This  was  adjudged  to  be  a 

Vol.  V.  D  d  jointure 


402  r///V  XXXVI.     Recovery.     C/\  vlil.  §  28— 3  i. 

jointure  within  the  Ratute  1 1  lieii.  7.  as  moving  from 
the  anceftor  of  the  hufband. 

§  29.  Although  lands  are  fettled  in  confideratlon  of 
money  given  by  the  wife  or  her  friends,  yet  if  the 
marriage  appears  to  have  alfo  conflituted  a  part  of  the 
confi deration,  the  eflate  will  be  within  this  flatute. 

Villars  v.  ^  3c.   Thus,   where  a   grandfather  bargained  and 

D^yeT!°86'^  fold    lands    to    J.  N.    for    thirty    years,    remainder 

Bendl.  29.  to  himfelf  and  his  wife  for    hfe,    remainder   to  his 

Mo. 93.  fon   for   life,   remainder   to   his   grandfon,    and    one 

Videinfta,  '^-   ^^   daughter   of   y.  A^.    and    the   heirs    of  their 

K:ikrr,anv.  ^^yQ   bodies    begotten;    after    which    followed    thefe 

Thompfon, 

S.  P.  words :    "  for  the  which  manor,  bargain,  and  other 

"  the  premifes,  the  faid  y.  A\.   covenants   to  pay  the 
"  faid  fum  of  70/.  at  certain  days,  ^(T."  the  fon  af- 
terwards married  5.  who  furvived    him,  and  with  a 
fecond  hufband   levied  a   fine  of  thofe  lands.     The 
jury  further  found  dehors  the  indenture,  that   the  in- 
denture and  bargain  and  fare  were  as  well  in  confidera- 
tlon of  the  mariiage  as  of  the  money  :  it  was  held  by 
VideCoplard   three  judges  againfl  Z))rr,  that  the  fine  was  void,  for 
w.  ToncsV-A.    ^^^^  expounded  the  words,  "  given  by  the  anceflors, 
Cro.Car.244.    Eifr."   to  be  any  lands  affured  to  the  woman   in   ioin- 

Jcnk.  310.  ,  ,  -^ 

^.  2c.  ture,  either  for  money  (as   few  marriages  are   made 

without  it)  or  elfe  freely. 

2  \>rn.4.«9.         S3'-  ^  ^J'uil  eflate,  or  an  equity  of  redemption,  is 
220.*  ^'        "vvlthin   this  flatute,  as  well  as  a  legal   eflate,  for  ufes 

are  exprefsly  mentioned  in  the   flatute,  and  a  truft  is 

now,  what  an  ufe  was  then. 

I  §  32.  With 
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%  12.  With  refpedl  to  the  eflates  which  are  not 
comprehended  within  this  ftatute,  as  the  objeft  of  it 
was  only  to  prevent  women  from  ahenating  thufe 
lands  which  were  fettled  on  them  by  their  hufb^nds,  it 
therefore  does  not  extend  to  any  lands  which  were 
originally  the  property  of  the  wife,  or  which  were  de- 
rived from  any  of  her  anceitors. 

§  33.  Thus,  where  hufband  and  wife  feifed  of  lands  F.yflon  v. 
in  right  of  the  wife,  levied  a  fine  fur  cognizance  dc  piowd.'  46'^. 
droit  come  ceo,  and  took  back  an  eftate  to  the  hufband  ^  ^"^^*  ^^^  "' 
and  wife  in  tail  general,  remainder  to  the  heirs  of  the 
wife.  The  hufband  died,  leaving  ifTue  a  fon,  the  wife 
married  a  fecond  hufband,  with  whom  fhe  joined  'nx 
levying  another  fine,  on  v.hich  the  fon  by  the  firll 
hufband  entered  for  a  forfeiture  by  the  1 1  Ilcn.  7,  It 
was  determined,  that  the  lafl  fuie  was  no  forfeiture  by 
this  flatute  ;  for  as  the  eflate  was  originally  the  pro- 
perty of  the  wife,  it  would  be  unreafonable  to  reflraia 
her  from  difpofrng  of  it,  and  quite  foreign  to  tlie  in- 
tent of  the  atl ;  for  although  it  might,  within  the 
letter  of  the  ad  be  confidered  as  the  purchale  of  the 
firfl  hufl)and  by  the  firfl  fine,  yet  it  was  not  fo  in 
realitv,  as  the  lands  were  orieinallv  derived  from  the 
"wife. 

§  34.  Hufband  and  wife  fold  lands  which  v/ere  the  ralrr.er2i7. 
eflate  of  the  wife,  and  purchafed  other  lands  with  the 
money,  which  were  fettled  on  the  hul^Dand  and  wife 
in  tail.  This  was  agreed  arguendo,  to  be  a  jointure 
within  the  flatute,  becaufe  the  money  was  a  chattel 
veiled  in  the  hufband,  which  he  might  have  difpofed 
Dd  2  of 
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of  as  he  pleafed,  and  therefore  when  he  laid  it  out  in 
the  purchafe  of  lands,  the  law  will  confider  them  as 
purchafed  by  the  hufbancj. 

§  35.  A  voluntary  gift  by  a  itranger  to  a  hufband 
and  wife,  is  not  within  this  flatute. 


Ward  V.  §3^-  The  bifliop  of  Exeter  made  a  voluntary  gift 

Cr'oVacT'.?^     ^^  hinds  to  one  Turner  his  fervant,  and  Syhill  his  wife, 

I  Brownl.        and  to  the  heirs  o^  their  two   bodies.     The  hufband 

137. 

Yelv.  toi.        died,  and  the  wife  levied  a  fine  of  thofe  lands  :  it  was 

refolred  that  this  was  not  a  jointure  within  the  ftatute 
1 1  Hen.  7.  for  the  lands  did  not  come  from  the  huf- 
band, nor  from  any  of  his  anceflors. 


§  ^^y.  If  lands  are  limited  by  a  hufband,  or  by  any 
of  his  anceftors,  to  the  wife  in  tail  general,  without 
any  limitation  to  the  ifTue  or  heirs  of  the  hufband, 
fuch  an  ellate  is  not  protected  by  the  ftatute  1 1  Hen.  7. 
becaufe  the  object:  of  that  flatute  was  to  prevent  wives 
from  prejudicing  the  iffue  or  heirs  of  their  former  huf- 
bands;  but  where  no  remainder  is  limited  to  fuch  per- 
fons,  no  prejudice  can  be  done  them. 

Foilcr  T  §3^*  Thu?,  where  a  man  feifed  In  fee  devifed  lands 


Pitfal 
Cro.  £l:z.  2 


to  his  wife  in  tail  general,  remainder  over  to  a 
Idem.  524.  ftranger  ;  after  the  hufband's  death,  the  wife  married 
I    eon.  2ji.     a  fecond  time,  and  fuffered  a  rccoverv.    The  daughter 

Com.  Kep.  '  y  o 

3^9-  of  the  firfl  hulband  entered  for  the  forfeiture,  but  it 

CiJbb,  S.'p.     "^"^s  determined,  that   although   this   cafe  was  within 

the  leucr  of  the  flatute,  yet   it  was  not  within  the  in- 

tsntion 
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tention  of  it,  the  remainder  bping   limited   from  the 
heirs  of  the  hufband  to  a  ftranger. 

A  jointure  limited  to  a  woman  in  fee  is  not  within    ^  Rep.  3  h. 
this  flatute  for  the  fame  reafon. 

§  39.    Copyhold    eflates   are    not    comprehended    Gilb.Tcn. 
within  this  ftatutc,  for   an  entry  being  given  to  th,e    jj'-. 
heir  of  the  hufband,  he  would  thereby  become  tenant    v.  Smiih. 
without  being  admitted  by  the  lord.     Befides,  a  copy-    ^  Mod^i-. 
hold  eflate  is  not  v/ithin  the  words  or  intention  of  the 
(latute,  for  it  cannot  be  difcontinued   or  conveyed  in 
any  other  manner  than  by  furrender. 

§  40.  This  ilatute  was  originally  conftrued  to 
extend  to  a  fine  levied  both  by  the  hufband  and 
wife. 

§  41.  Thus,  where  a  man  feifed  of  lands  in  fee,  i  Inft  365  b, 
levied  a  fme  to  the  ufe  of  himfelf  for  life,  remainder 
to  the  ufe  of  his  wife,  and  the  heirs  male  of  her  body, 
begotten  by  him,  for  her  jointure.  Afterwards  the 
hufband  and  wife  levied  a  fine,  and  fuffered  a  com- 
mon recovery  of  thofe  lands,  and  died  leaving  iffue, 
who  entered  by  force  of  the  ftatute  1 1  Hen.  7.  and 
the  entry  was  held  lawful ;  although,  as  Lord  Coke 
obferves,  this  cafe  was  out  of  the  letter  of  the  flatute, 
for  the  wife  neither  levied  the  fme  when  fole,  nor  with 
any  after-taken  hufband,  but  being  within  the  mifchief, 
it  was  adjudged  to  be  within  the  remedy  of  the  fla- 
tute, the  intention  of  which  was  to  prevent  children, 
D  d  3  ^^vho 
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Avho  were  provided  for   by  fuch  jointures,  from  bein"" 
difinheiited. 


5  42.  The  doftrine  eflablifhed  in  this  cafe  has 
however  been  contradicted  by  a  more  modern  deter- 
mination. 

Klrkman  v.  §  43-  ^  father,  in  confideration  of  the  marriage  of 

Cr  "Tac'i'^4.   h^s  fon,  and  of  200/.   portion,  covenanted  to  convey 
Pigoi  Re-       lands  to  the  ufe  of  the  fon  and  his  wife,  and  of  the 

pov.  81.  . 

heirs   of  the  body  of  the  wife,  remainder  to  his  own 


right  heirs.     A  conveyance   was  made   accordingly, 
and  the  hufband  and  wife  joined  in   levying  a  fine  of 
the  lands.     It  was  refolved,  firfl,  that  this  was  a  join- 
Rimpfon  V.       ture  within  the  intent  of  the  ftature,  although  part  of 
'^Ab^  E  ^^^^^  confideration  was  money  paid  by  the  father  of  the 

?2p.  -wife  to   ihe  father  of  the  hufoand.     2dly,  That  the 

fine  did  not  operate  as  a  forfeiture,  either  within  the 
words  or  intention  of  the  llatute,  for  the  wife  was  not 
fole,  nor  was  the  alienation  with  an  after-taken  huf- 
band, and  the  objccl  of  the  flatute  was  only  to  pro- 
vide againft  the  difherifon  of  the  heirs  of  the  hufbaiid 
contrary  to  his  intention. 

Po.ft.  &  Stuf^.  §  44-  By  the  8th  and  9th  fzclions  of  this  ftatute  it 
^'^'; '  *^  .^!*  is  provided,  that  it  (hall  not  extend  to  any  recovery  to 
Cafe.  be   had  with    the  heirs  next  inheritable  to    thf  wo- 

-      f  ■  -^  ■       man,  or   where  the  perfon   next   in   remainder  con- 
fents  to  the  fame,  provided  fuch  confent  appears  upon 


S  45.  Lor4 
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§  45.  Lord  Coke  fays,  that  if  a  man  makes  a  feoff-  3  Rep.  61  b. 
ment  to  the  ufe  of  himfelf  and  his  wife  in  tail,  re- 
mainder to  the  ufe  of  the  hufband  in  fee,  and  has 
ilfue  a  daughter,  and  dies  leaving  his  wife  enfient  of 
a  fon,  whereby  the  reverfion  in  fee  defcends  to  the 
daughter ;  if  the  wife  and  daughter,  before  the  birth 
of  the  fon,  join  in  levying  a  fine,  or  futfering  a  com- 
mon recovery,  the  fon  may  enter  and  take  the  benefit 
of  this  ftatute. 

§  46.  The  right  of  entry  which  is  given  by  the  fla- 
tute  1 1  Hen.  7.  is  not  confined  to  the  heir  of  the  huf- 
band, but  is  extended  to  the  perfon  to  whom  the  in- 
heritance is  to  go  after  the  deceafe  of  the  w^oman, 
whether  he  be  the  heir  of  the  hufband,  or  a  flranger 
deriving  under  the  heir  of  the  hufband. 

§  47.  Thus,   where   Sir  Richard  Bridges  made  a    Su-  G. 
feofiment  of  lands  to  tru flees,  on  condition  that  they    /i^ep/ro.*^' 
fhould  give  back  the  fame  to  him  and  his  wife,  and  to    M'>"^1^  ^- 

°  .  Spencer,  b.L. 

the  heirs  of  their  tw^o  bodies  begotten,  remainder  to  Cro.  El.  5i3> 
the  right  heirs  of  Sir  Richard^  which  was  accordingly 
done.  Sir  Richard  had  iffue  by  his  wife  a  fon,  named 
Anthony^  and  died.  Anthony^  in  the  lifetime  of  his 
mother,  conveyed  the  lands  by  fme  to  Sir  G.  Brown 
in  fee  ;  the  wife  afterwards  made  a  leafe  for  three 
lives,  not  warranted  by  the  flatute  32  Hen.  8.  where- 
upon Sir  G.  Brown  entered  5  and  the  queflion  was, 
whether  his  entry  was  lawful  within  the  ftatute 
II  Uen^  7.?  It  was  refolved,  that  the  entry  of  Sir 
G.  Brown  was  lawful,  becaufe  he  w^as  the  perfon  who 

D  d  4  had 
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had  the  immediate  right  to  the  inheritance  after  the 
death  of  the  wife. 

Hufl?and  §  48.  By  the  common  law,  if  a  hufband,  feifed  of 

usoris!""^^         lands  in  right  of  his  wife,  had  levied   a  fine  of  them 

without  her  concurrence,  it  operated  as   a  difcontinu- 

Llt.f.  594.       ance,  by  which  means,  the  wife  was   barred  of  her 

I  inft.  226^.    entry  after  the  death  of  her  hufband,  and  was  obliged 

to  bring  her  writ  of  cui  in  vita  ;  and,  therefore,  Lit- 

iletsn  obferves,  that  the  judges  would  not  permit  a  man 

to  levy  a  fine  alone  of  his  wife's  eflate. 

This  produced  the  flatute  32  Hen.  8.  c.  28.  f.  6.  by 
which  it  is  ena<5ted,  "  That  no  fine,  feoffment,  ^c^ 
"  by  the  hufband  only  of  any  manors,  being  the  inhe- 
^'  ritance  or  freehold  of  his  wife,  during  the  coverture 
^'  between  them,  fhall  in  anywife  be,  or  make  a  dif- 
^'  continuance  thereof,  or  be  prtijudicial  or  hurtful  to 
^'  the  faid  wife,  or  her  heirs,  but  that  the  fame  wife, 
*'  or  her  heirs,  fliall  lawfully  enter  into  fuch  manors, 
?'  ^c.  any  fuch  fines,  feoffments,  '^c.  to  the  con- 
"  trary  notwithflanding  ;  fines  levied 'by  the  hufband 
^'  and  wife,  whereunto  the  faid  wife  is  a  party  and 
f'  privy,  only  excepted.'* 

I  Tr.fl.  n65.  S  49-  '^'^^^    ^^    having  been   made  to    fupprefs   a 

|Inil.  6H1.  wrong,  and  to  give  the  injured  party  a  more  fpeedy 
prtntlcy-s  remedy  than  what  the  common  law  afforded,  it  has 
■    ^'  been  conflrued  liberally  ;  fo  that,  where  lands  were 

given   to  a  hufband  and  wife,  and  the  heirs  of  their 
two  bodies,  and  the  hufband  aiojie  levied  a  fine  thereof 

and 
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and  (lied,  the  entry  of  the  wife  was  adjudged  to  be 
lawful,  although  the  words  of  the  aft  are,  "  being 
"  the  inheritance  of  freehold  of  the  wife ;"  whereas, 
in  this  cafe,  the  lands  were  as  well  the  inheritance  and 
freehold  of  the  huiband  as  of  the  wife. 

§  50.  Where  hufband  and  wife  are  joint-purchafers    Dyer  162. 
in  tail,  remainder  to  the  wife  in  fee,  and  the  hufband 
alone  levies  a  line  and  dies,  this  is  an  alienation  within 
the  ftatute. 

§  51.  If  the  hufband  alone  makes  a  feoffment  of  ilnft.  326*. 
his  wife's  land,  and,  afterwards,  he  and  his  wife  are 
divorced  caufa  precontract  us,  yet  the  wife  may  enter 
after  the  death  of  her  hufband,  for  it  is  fuf^cient  that 
(lie  was  his  wife  de  faflo  at  the  time  of  the  alien- 
ation. 

§  52.  Although  the  king  be  not  named  in  this  ad,    i  Inft.  681. 

•    ,  11'  II  ri-ori  T        Beaumont's 

yet  he  IS  bound  by  it  as  well  as  a  iubject ;  lo  that,  it  a   (j^fe, 
hufband  alone  levies  a  fine  of  his  wife's  land  to  the 
king,  ftill  the  wife  may  enter  after  the  death  of  her 
hufband. 

§  t^^.  If  the  wife  dies  before  entry,  her  iffue  may    j  inft.  326 «». 
enter ;  and  if  fhe  has  no  iffue,  then  the  perfon  in  re- 
mainder or  reverfion  may  enter  by  the  very  words  of 
the  ftatute. 

§  54.  This  flatute  does  not  extend  to  copyholds,    Moore  596, 
for  the  words  of  it  only  allude  to  efl^tes  which  pafs 

by 
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by  common  law  conveyances  ;  and  if  it  were  conllrued 
to  comprehend  copyholds,  the  heir  of  the  wife  would 
become  tenant  without  being  admitted  by  the  lord. 

Ecclefiaftlcs  %  SS'  Ecclcfiafllca  feifed  in  right  of  their  churches, 

leiied  jure  ^^^  prohibited  from  fufFering  common  recoveries,  upon 
the  fame  principle  that  they  are  prohibited  from  levy- 
ing fines. 
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TITLE  XXXVI. 
RECOVERY. 

CHAP.  IX. 
Of  the  Amendment  of  Recoveries, 

j  2.   Writ  of  Entry.  I   (J  i8.   Exceptions. 

3.   K anus  of  the  Parlies.  24.   There  mufl  be  fomethhig  /• 

9.   DefcriptiQU  of  the  Ejlales.         \  amend  by. 


Sedion  i. 
/""COMMON  recoveries  being  judicial  proceedings, 
mufl  be  carried  on  according  to  the  eftablifhcd 
forms  and  folemnities  of  a  fuit  at  law ;  but,  however, 
as  they  are  fullered  with  the  confent  of  all  the  parties, 
and  confidered  as  common  alTurances,  they  have  al- 
ways been  conflrued  in  the  moft  favourable  manner, 
and,  therefore,  the  Court  of  Common  Pleas  has,  in 
many  inflances,  allowed  them  to  be  amended. 

§  2.  A  miflakc  in  the  writ  of  entry,  on  which  a  re-  Writ  of 

covery  was  fuffcred,  was  allowed  to  be  amended,  by  ^^'^*T- 

inferting  fifty  acres  inflead  of  thirty.     Lord  Chief  Juf-  Crofs  and 

tice  E)re  doubted  whether  the  Court  had  a  power  to  j  jj J  ^^^ 

do  it,  in  confequence  of  the  determination  in  Lord  P^^^-  '37- 

Pembroke' z  cafe.     But  Mr.  Juilice  Rookc  obferved,  that    Tit.  35.  ch.7. 

f.  o. 
by  the  ftatute  8  Hen.  6.  c.  12.  original  writs  might  be    Htuzell  v. 

amended,  as  to  miflakes  of  the  clerks.  ^°^S«'  ^"^'''■ 

§  3.  Where 
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§  3.  Where  an  evident  miftake  has  been  made  in 
the  names  or  defcriptions  of  the  parties,  the  court  has 
allowed  it  to  be  amended. 


Chapman  v. 
Bacon, 
Pigot  170. 


§  4.  A  common  recovery  was  agreed  to  be  fuffsred, 
wherein  John  Chapman  and  Richard  Elton  were  to  be 
demandants,  and,  by  the  miftake  of  a  clerk,  the  writ 
of  entry  was  fued  out  in  the  name  oF  ^jhii  Chapman 
and  yohn  Elton ;  the  recovery  was  allowed  to  be 
amended. 


Pigot  170.  §  5.  A  warrant  of  attorney  was  given,  in  order  to 

futfer  a  common  recovery,  by  IVilliam  Reynolds  and 
Hejier  his  wife  ;  the  ferjeant  who  took  the  warrant  of 
attorney,  certified  the  fame  to  be  given  by  William 
P^eynolds  and  Margaret  his  wife,  and  the  mittimus  and 
tranfcript  were  made  of  a  warrant  given  by  Margaret^ 
and  the  recovery  was  entered  accordingly,  but  it  was 
allowed  to  be  amended. 


Thurban  v. 
I'ar.try, 
Pigot  171. 


§  6.  A  common  recovery  was  fufFered  by  R.  Callow 
and  Ux\  without  mentioning  the  name  of  the  wife, 
and  it  \\^s  allowed  to  be  amended. 


Mayre  v. 
Coukhard, 
2  Black.  R. 
1230. 


§  7.  A  recovery  was  allowed  to  be  amended,  by 
changing  the  words  Ann  the  wife  of  Henry  Goodwin  to 
Elizabeth,  in  conformity  to  a  fine  and  deed  to  lead  the 
ufes. 


I.ord  and 
Biicoe, 
Barnes  24. 


§  8.  A  rule  was  made  abfolute  to  amend  a  recovery, 
by  tranfpofmg  the  names  of  the  demandant  and  tenant 

purfuarit 
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purfuant  to  the  deed,  making  a  tenant  to  the  f  recipe 
by  the  recovery.  B'lfcoe  had  been  demandant,  and 
l.ord  tenant ;  by  the  deed,  Lord\J2iS.  to  be  demandant, 
and  Bifcoe  tenant. 

§  9.  In  the  fame  manner,  where  a  miflake  had  been   Defcnpsion 
made  in  the  defcription  of  the  eftates  intended  to  be    otiheEftairt. 
comprehended  in  a  recovery,  it  has  been  allowed  to  be 
amended. 


§  10.  A  common  recovery  was  agreed  to  be  fuffcred   Sklnn-r  v, 
of  lands  m  Alphampton  and  Magna  Her ?nncy,  in  the   pj^^ft'i-i 
county  of  Effex ;  but,  by  miilake,  the  fame  was  fuf- 
fered  of  lands  in  Alphampton  and  LaniarJI),  and  it  was 
ordered  to  be  amended. 


§  1 1.  A  common  recovery  was  agreed  to  be  fuffered   Wliit^'ell 
of  lands  in  New  Churchy  Levingto?!,  and  Mcrjl^am^  but    pj^^t  yn^\ 
New   Church  was    totally  omitted.        Upon  examin- 
ing the  deed  to  lead  the  ufes,  it  was  ordered  to  be 
amended. 


§  12-  i\  common  recovery  was  agreed  to  be  fuffered   Brooke  v. 
of  two  mefl'uao-es  and  one  rarden  in  l.ondon,  but  be-    J.'^^'^'p^^ 

Pigot.  173;. 

ing  only  fuffered  of  one  meffuage,  it  was  allowed  to  be 
amended. 


§  13.  The />/-^n))<?  and  writ  of  entry  in  a  common  ,    ,•  r 

recovery  were  allowed  to  be  amended,  by  adding  the  Staj,lcs, 

names  of  feveral  pariihes  which  had  been  omitted.  q.  P.      '^ 

§  14.  The 
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Hcnzell  V.  §  ^4'  The  deed  to  lead  the  ufes  of  a  recovery,  men- 

2'Bbck   R  ^'oncd  "  all  the  vouchee's  lands  in  j^ldcnbam,  or  elfc- 

?47-.  "  where,  in  the  county  of  Kent,  in  the  occupation  of 

154.   '     '  "  Robert  Goddard.^'     Rolurt  Gcddard  rented  one  en- 

Wheelcr  v.  ^i,.g  f^j.^  Qf  ^^g  vouchee  fall  fworn  to  be  intended  to 

Hfleltine,  ^ 

2  Boi".  &  I'lil.    pafs  by  the  recovery),  being  principally  in  the  parifli 

of  Jldenha?Ji,  but    part   thereof  lay  in   the  parifh  of 

M.lhank  v.       Ma'Jlmm,  which  was  not  known  to  the  parties  when 

Id'cs'o  the  recovery  was  fufTcred.     The  court,  after  taking  a 

day  to   confider   of  it,  allowed    the   recovery   to   be 

amended,  by  inferting  the  word  Mcrjham, 

Watron  V.  §  1 5-   ^^  ^  motion  to  amend  a  recovery  of  lands, 

2  ef '  k  ^^'  ^"  ^^^^  town  of  Kingston-upon-Hiill,  by  inferting  the 

R.  1065.  words  in  Myton,  and   the  words  arid  county,  therebv 

making  the  defcription  of  the  lands  to  be  "  in  Myion^ 
*'  in  the  town  and  county  of  K'nigstcn-upon-Hidl.'" 
The  deed  to  lead  the  ufes  defcribed  the  parcels  to  be 
fituate  "  in  the  lordfl:iip  of  Myton,  in  the  county  of 
"  Tork,  or  in  the  town  and  county  of  Hull,  lately 
**  purchafed  of  Thomas  Taies.''  And  it  was  proved 
by  affidavit,  that  one  William  Crczule  purchafed  of 
Thomas  Tatcs  the  lands  intended  to  pafs,  being  in  the 
townlhip  of  Myton,  in  the  town  and  county  of  King^ 
Jion-upon-Hull,  and,  in  1728,  fettled  them  fucceffively 
on  George  and  Richard  CrowU  in  tail  :  that  George 
died  without  iffue,  and  Richard  being  then  tenant  in 
tail,  and  having  no  other  hmds  in  Kingston-upon^Hull, 
did,  in  1754,  fuller  this  recover)\  The  court  directed 
notice  to  be  given  to  the  tenant,  and,  on  his  confent- 
ing,  made  the  rule  abfolute. 

§  16.  Are- 
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§  1 6.  A  recovery,  which  had  been  fufFered  nine  Lo^^m  and 
years  before,  was  ordered  to  be  amended,  by  putting  -^  '"'"' 
the  word  Tnil,  the  name  of  a  vill,  into  its  proper 
place,  according  to  the  deed  of  ufes.  Trul  had  been 
by  miftake  put  into  the  recovery  as  an  advowfon,  not 
as  a  vill  where  land  lay.  It  was  objedted  againfl  this 
amendment,  ift.  That  the  eflate  was  in  truftees  at  the 
time  of  the  recovery,  and,  confequently,  the  truflees 
not  being  parties,  there  was  no  good  tenant  to  the 
p\tcipe.  2dly,  That  the  lands  were  cuflomary  tenure. 
3dly,  That  the  parties  who  fuffered  the  recovery  were  vo- 
lunteers. 4thly,  That  the  wife  of  Pullen^  the  vouchee,  ♦ 
was  dead,  and  a  recovery  could  not  then  be  fuffered  to 
bar  the  remainders.  The  court  faid,  they  would  not 
enter  into  the  quedion,  whether,  in  equity,  recoveries 
of  truft  eftates  would  bar  legal  remainders,  or  into  the 
other  objeftions.  When  the  recovery  was  amended, 
valcat  quantum  valere  pcteji^  the  intention  of  the  par- 
ties was  the  foundation  for  the  amendment.  The 
tranfaftion  appeared  to  be  fair,  and  without  fraud  or 
collufion.  The  principle  upon  which  they  went,  was 
the  ftatute  8  Hen.  6.  to  amend  the  mifprifion  of  the 
clerk.  A  pr<xcipe  was  the  curfitor's  inflrudion  for  an  Dowfe  v. 
original  writ.     A  deed  of  ufes  was  the  clerk's  inflruc-    '^'Tb ',f  ^'f' 

0  and  Full.  578. 

tion  for  a  recovery.  The  prcscipe  and  deed  were  the 
things  to  amend  by  ;  and,  Mrs.  Pullen  being  dead,  an 
amendment  was  the  only  remedy  left. 

§  17.  The  court  will  not  grant  leave  to  amend  a  re- 
covery on  affidavit  only ;  it  muft  appear  on  the  face 
of  the  deed  to  lead  the  ufes,  that  there  is  fuflicient 
ground  for  an  amendment. 

In 
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Pcarfon  v.  In   a   recovery,  a  farm  called   Thieffide,  otherwife 

■^^A'^m'  T        Thievifl)cad.  was  delcribed  to  be  fituated  in  the  forefl 
I  H.  Black.  •'  ' 

R'  11'  of  Ingleivcod,  in  the  parifhes  of  Hejkit  in  the  Foreji^  and 

St.  Mary*s  Carlijle,  or  one  of  them,  in  the  county  of 
Cumberland.  It  was  afterwards  difcovered,  that  the 
whole  of  the  faid  farm  was  not  within  the  parifhes 
of  HejUt  in  the  Forcjl^  and  St.  Marys  CarliJJe, 
as  defcribed  in  the  lecovery ;  but  that  part  of 
it  was  in  the  parifli  of  Lazonby,  in  the  county  of 
Cumberland.  It  was  moved  to  amend  the  recovery, 
by  inferting  the  words  "  the  parifli  of  Lazonby  "  on 
an  affidavit  of  the  owner  of  the  lands,  the  vouchee^ 
dating  as  above,  and  that  he  meant  to  include  all  his 
eftates  in  the  county  of  Cumberland  in  the  recoveryj 
and  that  he  did  not  know  when  he  fuffercd  the  re- 
covery, that  any  part  of  the  faid  farm  was  in  the  parifh 
of  Lazonby.  The  court  would  not,  on  this  affidavit 
alone,  grant  leave  to  amend ;  but,  upon  reading  the 
deed  to  lead  the  ufes,  there  was  found  the  following 
claufe  :  "  And  all  other  the  eflates,  manors,  or  lord- 
"  fhips,  mefl'uagcs,  lands,  tenements,  and  heredita- 
"  ments  vvhatfoever,  fituate,  lying,  and  being  in  the 
"  county  of  Cumberland.'^  This  was  holden  by  the 
court  fufficient  to  warrant  an  amendment,  as  it  ap.^^ 
peared  on  the  face  of  the  deed  itfelf  j  and  the  rule  for 
amendment  was  made  abfolute. 

T-        .  C)  i8.  No  amendment,  however,  will  be  allowed  in 

iixccptions.  ^  '  ' 

the  defcription  of  the  eftates  comprehended  in  a  re- 
covery, where  the  recovery,  as  it  Hands,  has  lands  of 
the  vouchee  to  operate  upon. 

3  §  19,  Thus, 
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§  19.  Thus,  where  a  motion  was  made  to  amend    AcH-on  v. 
a  recovery,  by  ftrikiiig  out  the  city  of  Litchfield^  and    ^  Black.* 
infcrting  the  county  of  Stafford,  with  other  confequcn-    •^-  ^74« 
tial  amendments,  wherefoevcr  the  names  of  the  county 
and  flierifF  occurred,  and   alfo,   by   inferting  Lorigden 
(the  name  of  a  vill)  alter  Abnall,  another  vill  named 
in  the  recovery.     The  court  obferved,  that  it  was   a 
grofs  miilake  in  the  attorney  concerned  in  fuing  out 
only  one  recovery  inftead  of  two,  and  that  they  would 
willingly  give  the  parties  all  the  alliRance  they  legally 
could  to  eflect  their  evident  intent,  but  it  was   beyond 
their  power.     In  the  cafes   of  amendments  which  had 
been   cited,  the    party  had  no   eflate  in    the  vill,  or 
county,  ftruck  out ;    therefore,  quoad    hoc,  the  reco- 
very had  no  operation  ;  but  the  prefent  application  was, 
to    annul  a  valid   recovery   in    the   city   of  Litchfield, 
which  had  operated  upon  lands  therein  for  near  forty 
years,  and  to  fubftitute  in  its   flead  a  recovery  in  the 
county  of  Stafford.     The  motion  was  refufed. 

§  20.  Where  there  has  been  a  miftake  of  the  clerk 
in  the  words  of  the  judgment,  the  court  has  ordered 
it  to  be  amended. 

§  21.  Thus,  there  are  two  inftances  where,  upon    Barnes  :oj 

22. 
motion  to  amend  a  recovery,  by  flriking  out  the  words 

it  is  adjudged,  and  inferting  the  words  //  is  confidercd, 

the  court  have  ordered   it   to  be  done,   as  fuch  an 

amendment  related   to  the  act  of  the  court  in  giving 

judgment. 

Vol.  V.  E  e  §  22.  Amend- 
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§  22.  Ameudmcnts  are  alio  allowdd  in   the  writ  of 
fcifm,  and  tl'.c  return  thereof. 

Wilton  and  §  -3-  Thu?:,  "where  a  Avrit  of  ftlfni  was   rightly  di- 

v""''^^''  reded  to  the  -nieriffs  of  the   citv  ot  2\rk,  but  not   re- 

Watfon  and      tumcd  in  the  name  of  any  flieriri',  though  a  millaken 

LockleV} 

iWilf. 'r.  2.  return  in  the  fnigular  inilead  of  the  })lural  number 
vTis  indorfcd  on  the  writ.  The  prayer  of  feifm  and 
return  of  the  writ  were  ordered  to  be  firft  ameiided, 
and  then  the  roll  and  exemplihcation  accordingly. 


There  mud  S  24*  No  amendment  IS  allowfd  in  a  common  rc- 

be  lomethincj    coverv,  unlcfs  there  is  an  evident  milUke  of  the  clerk, 
or  fomethiiKT  to  amend  bv. 


;o  utr.end  by. 


Ante  ch.  5.  S  ^j.  Thus,  in   the  cafe  oi  Wynne  and  Wymie,  an 


1.  1 


..  ^'  .„  application  was  made  to  the  Court  of  Common  Pleas, 
to  amend  the  /(j^e  and  return  of  th«  writ  of  entry, 
and  a  rule  to  fliew  caufe.  The  court,  after  hearing 
counlc!  on  bolh  lldcs,  and  conlideration,  was  of  opi- 
nion, that  all  amendments  mult  be  confnlent  with  the 
rules  ot  law,  and  tlieie  mult  be  fomeihing  to  amend 
by.  In  this  cafe,  ih^  vouchees,  by  law,  could  not  ap- 
pear until  the  return-day  of  the  writ  of  fummons,  and 
1  he  pov/er  of  attorney  given  by  Alithca  to  appear  on 
that  day  was  revoked  by  her  death  in  the  intermediate 
time.  By  the  flatute  8  Hen.  6.  original  writs  are 
•amendable,  if  wrong,  by  mifprifion  of  the  clerk,  or 
where  there  is  any  thing  to  amend  by.  Here  was  no 
mifprifion  of  the  clerk,  the  writ  was  made  agreeable  to 
his  inftrudions,  and  there  was  nothing  to  amend  by  ; 

the 
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the  amendment  prayed,  is  to  amend  in  the  ftrfl  inftance. 
The  rule  was  dilcharged. 

§  26.  By  the  ftatute  23  Eliz.  c.  3.  f.  10.  it  is  en- 
abled, that  no  recovery  fuffered  before  that  aft,  which 
{hall  be  exemplified  under  the  great  feal,  fliall,  after 
fuch  exemplification,  be  in  anywife  amended.  And 
by  the  flatute  27  Eliz.  c.  9.  f.  10.  no  recovery  fuffered 
before  that  a<5l,  which  fliall  be  exemplified  under  any 
judicial  feal  of  any  of  the  fliires  of  Wales,  or  the  town  or 
county  of  Haverfordwcjl,  or  under  the  feal  of  any  of 
the  counties  palatine,  fliall,  after  fuch  exemplication, 
be  in  anvwifc  amended. 


E  e  3  TITLE 


(     4^-0     ) 
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\Z.  A  Recovery  is  a  good  Bar  to 

an  Ejlale  Tail. 
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35.  An  Inlail  of  a  Rent  barred 

hy  a  Recovery. 


^S.  Of  Recoveries  ivith  Single 
and  Double  Voucher. 

55.  EJfefl  of  Recoveries  in  bar- 
ring Remainders  and  Rc' 
verfions. 

61.  The  Poiver  of  fhffcring  a  Re- 
covery cannot  be  rcjlrained. 


Sedion  I. 


'^T^HE  variety  of  inconveniencies  which  were  pro- 
duced  by  the  ftatute<^(?  donisj  and  the  impoflibility 
of  obtaining  a  parliamentary  repeal  of  it,  induced  the 
judges  to  adopt  every  pofiible  means  of  evading  and 
invalidating  its  effed ;  but  the  progrefs  was  gradual, 
and  it  was  a  long  time  before  it  was  completely 
effected. 


5  2.  The  firfl  rule  which  the  judges  adopted  on 
this  fubjeft  was,  that  the  iifue  in  tail  could  not  avoid 
the  alienation  of  his  anceftor,  provided  the  iffue  was 
left  a  recompence  in  value  by  his  ancedor,  for  the 
eftate  tail  which  he  had  alienated. 


S  3-  '^'^^u 
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§  3.  Thus,  it  was  determined   very  foon   after   the    10  Rep. -^7/^. 
ftatute  ^6"  Ji?«;>,  that  if  a  tenant  in  tail    lofl  his  eflate    ^  Black.  Com. 
tail,  and  recovered  over   in  value  ;  fuch   recovery  in 
value  was  a  good  bar  to  the   eflate   tail,  becaufe   the 
ifTue  was  not  prejudiced. 

§  4.  It  was  alfo  determined  upon  the  fame  principle,    Litt.  f.  712. 

.  ■,       rr  1    L  Idem  749. 

that  a  lineal  warranty,  with  allets,  was  a  good  bar  to    i  inft.  393  b. 

the  iiTue  in  tail.     However,  Lord   Coke  obferves,  that    ^°  ^^l'-  37  ^• 

if  a  tenant  in  tail,  aliened  with  warranty,  leaving  aflets 

to  defcend,  and  the  ilTue  in  tail  aliened  the  aflets,  and 

died,  the  iflue  of  that  iiTue   fhould  recover  the  eflate 

tail,  becaufe   the    lineal   warranty   defcended  to   him 

without  afl^ets,  which  fhews  that  the  iffue  in  tail  could 

not  be  barred,  unlefs  he  had   a  full   recompence   in 

value. 

§  5.  The  rule,  that  the  iffue  in  tail  could  not  avoid 
the  alienation  of  his  anceflor,  provided  he  had  a  re- 
compence in  value,  was  ftill  farther  extended,  by  a 
decifion  of  the  judges,  in  44  Edw.  3.  by  which  it  was 
determined,  that  if  tenant  in  tail  granted  a  rent-charge 
in  confidcration  of  a  releafe  of  right,  to  a  perfon 
who  had  a  prior  right  to  the  eflate,  fuch  a  grant  fhould 
bind  the  iifue  in  tail,  becaufe  it  was  made  for  his  be- 
nefit, and  the  eflate  tail  defcended  to  him  as  a  recom- 
pence for  the  grant. 

§  6.  Thus,  where  a  perfon  brought  a  replevin  for    oa avian 

taking  his  cattle,  the  defendant  avowed,  for  that  one   ^^"^. 

Nicholas  was  feifed  in  tail  of  the  manor  of  B.  and  had    \a  EJ-  3- 

Year  book  2 1. 

ifi'ue  John  and  Joan  ;  Nicholas  died,  Johi  being  then 

Ee  -.  in 
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m  Ireland;  Joan,  the  daughter,  entered,  and  died 
feifed,  leaving  iffue  a  fon,  named  Nicbc/as,  who  en- 
tered ;  John,  the  fon,  having  returned  from  Ireland, 
fued  for  the  land,  but  agreed  to  releafe  all  his  right  to 
the  eflate  tail  to  his  nephew,  Nicholas,  in  confideration 
cf  a  grant  from  Nicholas,  of  a  rent  of  20  /.  per  annum, 
with  power  of  diflrefs.  This  rent  being  afterwards  in 
urrsar,  a  diflrefs  and  avowry  were  made  on  the  lands 
charged,  which  were  then  in  the  pofTelTion  of  the  iflue 
of  Nicholas.  The  court  was  of  opinion,  that  as 
Nicholas,  who  was  tenant  in  tail,  granted  this  rent 
■  in  confideration  of  a  releafe  of  right  from  John, 
who  was  neally  entitled  to  the  eflate  tail ;  the  grant 
was  good,  and  fufficient  to  bind  his  iifue  in  tail,  be- 
caufe  the  eflate.  tail  defcended  to  them  as  a  recompence 
for  this  rent. 

5  7.  In  the  preceding  modes  of  barring  eflates  tail, 
it  may  be  obferved,  that  the  recompence  in  value, 
which  defcended  to  the  iflue  in  tail,  was  a  real  and 
bona  fide  recompence.  But  in  1 2  Ed-j}.  4.  a  cafe  arofe 
in  which  the  judges  carried  this  principle  to  a  much 
greater  length,  and  determined,  that  a  nominal  and 
ficlitlous  recompence,  defcending  to  the  ilfue  in  tail, 
fhould  be  an  efletlual  bar,  not  only  to  the  iflue  in  tail, 
but  alfo  to  all  pcrfons  in  remainder  or  reverfion ;  and 
as  the  validity  of  recoveries  depends  even  at  this  day 
on  the  authority  and  principles  laid  down  in  that  cafe, 
it  will  be  proper  to  fl:ate  it  at  full  length. 

Taltanim'a  §  8.   /.  B.  being  feifed  in  fee  of  the  lands  in  quef- 

S"     ^'^'  '^'    tion,  oavc  them  to  one  Vvilliam  Smith,  to  hold  to  him 

Ytar  L'ook,  '    "  ? 

H»  '9*  and 
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and  the   heirs  of  his  body,  by  force  of  wliich  he  was 
feifcd.      William    Smith    died,     leaving    Humphrey    his 
eldeft  fon,  on  whom  thofe  lands  defcended,  whu  en-    \k1.  13E.  1. 
tered,  and    was    felfed   per  formam    doni.     Ihnnphrey    t'ro  ^Ab'r '*> 
enfeoffed  one  Trcgos  of  the  faid  lands   in   fee,  wlio    J'-^^f>very  iu 
rendered  them  to  the  faid  Humphrey  2.vA 'J ajic  his  wife, 
and  to  the  heirs  of  their  two  bodies,  remainder  in  fee 
to   the   faid  Humphrey y  by  force  of  which  they  were 
feifcd.     Some  time   afterwards   'Jane  died,  on  which 
Humphrey  became  fole  feifed  cf  the  faid   lands  in  tail ; 
and  being  thus  feifed,  one  Taltarum  brought  a  writ  of 
right  againfl  Humphrey,  and  counted  of  his  pofleffion 
againft  him.     Humphrey  made  defence.,  and  vouched 
to  warranty  onf  R,  King,  who  entered  into  the  war- 
ranty, and  joined  the  mile  on.  the  mere  right ;  after- 
wards R.  King^  the  vouchee,   m.ade  default,  and  de- 
parted ill  contempt  of  the   court ;  in   confequence  of 
which,  fmal  judgment  was  given,  that  the  demandant 
^altarum  fhould   recover  the  lands  in  queflion  againft 
Humphrey,  and  that  Humphrey  fhould  recover  lands  of 
equal   value  oF    R»  King,    the   vouchee.      Humphrey 
afterwards   died,  without   leaving  heirs  of  his  body, 
and  the  queltion  was,  whether  Richard  the  brother  of 
Humphrey,  who  was  heir  in  tail  to  thofe  lands,  fhould 
be  barred  by  this  recovery  ?    It  was  determined  by  all 
the  judges,  that  the  eflate  tail  was  not  barred  by  this 
recovery,  becaufe  the  tenant  in  tail  was  not  feifed  of 
the  eflate  tail  at   the  time    of  the   recovery,  but   of 
another  eftate;  and  as  the  recovery  in  value  goes  ac- 
cording to  the  eflate  whereof  the  tenant  was  feifed  at 
the  time  of  the  recovery,  and   not   in  recompence  of 
the  edate  he  had  not,  the  ilfue  in  tail  could  have  no 
E  e  4  recompence 
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recompence  in  this  cafe,  and  therefore  was  not  barred 
by  the  recovery. 

Pigct  9.  It  is  obfervable,  that  this  cafe  was  conduced  with  a 

good  deal  of  art ;  for  at  firfl:  fight  the  decilion  feems 
to  be  againfl:  the  validity  of  a  common  recovery,  in 
barring  eflates  tail,  but  from  the  arguments  of  the 
judges  it  appeared  they  were  all  of  opinion,  that  if  the 
tenant  in  tail  had  been  actually  feifed  of  the  eflate  tail 
at  the  time  of  the  recovery,  the  recompence  in  value 
would  then  have  defcended  in  lieu  of  the  eftate  tail, 
ajid  therefore  the  ifuie  in  tail  would  have  been  barred. 

All  the  writers  on  our  law  have  dated  the  asra  of 
common  recoveries  from  this  decifion,  although  the 
preceding  cafes  fliew,  that  fo  early  as  the  reign  of 
Edward  3.  the  judges  were  extremely  well  inclined  to 
give  tenants  in  tail  every  alliftance  for  enabling  them 
to  unfetter  their  eftates. 

§  9.  It  is  evident  from  this  cafe,  tliat  the  reafon  on 
which  the  judges  grounded  their  original  determina- 
tion, that  a  common  recovery  was  a  good  bar  to  an 
eflate  tail,  was,  btcaufe  the  iffue  in  tail  had  a  recom- 
pence in  value,  either  real  or  fictitious,  for  the  edate 
tail  which  was  recovered  ;  but  as  feveral  cafes  arofe 
in  which  the  recompence  in  value  could  not  poflibly 
extend  to  ail  the  eftates  which  were  barred,  the  judges 
have  at  different  times  exerted  their  ingenuity  in  in- 
venting other  rcafons  to  fupport  the  validity  of  com- 
2  Lev.  29.  mon  recoveries.  Thus,  in  the  cafe  of  Hudfon  v. 
■  ^  ^'     Benfcn,  in  Mwh.   23  Car.  2.  Lord  Cliief  JufUce  Hale 

is 
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js  reported  to   have   faid :    "  the  recompcnce  of  the 

"  value  is  the    reafon  of  the  bar  by  common  reco- 

"  verlcs,  as  to   the  iffue  in  tail  ;  but  not  the  reafon 

"  why  it  bars,  as  to  him  in   remainder    or   reverfion. 

"  But  the  reafon  in  this  cafe  is,  becaufe  the  recoveror, 

"  in  fuppofition  of  law,  is  in  of  the  eflate  tail,  and 

"  that  in  judgment  of  law  has  ftill  continuance  ;  as  at 

"  Common  Law,  the  donee,  pojl  pvolem  fiifcitata?ny 

"  might  have  aliened  and  barred  the  donor ;  and  a 

"  common  recovery  is,  as  it  were,  a  conveyance  ex- 

*'  cepted  out  of  the  (latute  de  donis,  and  the  recoveror 

"  is  in  of  the  eflate  which  the   donee  had ;  but   the 

"  iffue  in   tail   is  barred  to  claim  it,  in  refpedl  of  a 

*'  iuppofed  recompence  by  the  recovery," 

§  10.  In  Mr,  Ratcl'iffeh  cafe,  which  was  argued  i  Stra.  289: 
before  the  Lords  Delegates  6  Geo.  i.  Mr.  Baron 
Mouniague  obferves  that  the  words  of  Sir  M.  Hale 
refpeciing  recoveries  had  been  cited,  and  faid,  "  I 
"  never  found  my  opinion  on  the  diBums  of  reporters, 
*'  in  which  they  are  very  apt  to  miftake  the  words  and 
"  fcnfe  of  the  judges  from  whom  they  take  them  ; 
"  and  fo  it  fcems  to  be  in  that  cafe.  Lord  Hale  is 
"  there  reported  to  have  faid,  that  the  recompence 
*'  in  value  is  not  the  reafon  why  common  recoveries 
"  are  bars  to  the  remainder-men,  but  becaufe  thofe 
"  are  conveyances  excepted  out  of  the  Ifatute  de  donis. 
"  But  it  is  the  text  of  Litt.f.  668.  that  if  tenant  in 
"  tail  fuffered  a  feigned  recovery,  the  iffue  might 
"  falfify  it  in  a  formedon.  This  ffiews  that  at  Com- 
"  mon  Law  fuch  recoveries  as  we  now  make  ufe  of 
"  to  bar  cffates  were  not   known  j  and   therefore   it 

'*  would 
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"  wovild  have  been  ridiculous  in  the  ftatute  de  donis 
"  to  have  excepted  recoveries,  hnce  common  reco- 
**  veries  were  not  ufed,  and  recoveries  on  good  title 
"  could  not  be  imagined  to  be  included.  It  iluie  was 
"  taken  on  the  difTeifni  alledged  in  the  writ  of  entry, 
"  and  found  for  the  demandant,  and  fo  tiic  recoTcry 
"  on  a  point  tried,  this  at  common  law  would  bar 
"^  the  ilTue,  there,  lying  an  attaint  againll  the  jury; 
"  though  where  it  w'as  by  default  it  would  not.  But 
"  afterwards  another  middle  way  was  found  out  and 
"  favoured  by  the  judges,  to  prevent  the  inconveni- 
*'  ence  of  perpetuities ;  and  that  v.as,  where  the 
"  tenant  in  tail  appeared  and  vouched  over,  and  the 
"  vouchee  made  default,  and  fo  there  was  a  judgment 
"  for  a  recompence  to  one,  and  for  the  lands  dc- 
Salk.  cC7.  "  manded  to  the  other.  This  judgment,  though  by 
*'  default,  end  without  iffue  tried,  was  held  a  bar,  on 
"  account  of  the  recompence  in  value." 

5  II.  It   is  extremely  clear,  from  what   has  been 
.  premifed,  that  the  elfe<^  and  validity  of  common  reco- 
veries cannot  be  fupported  by  any  of  the  maxims  or 
.  principles  of  the  common  law,  but   that  they  are,  a 
■jiclio  juris,  adopted  for  the  purpofe  of  dedroying  that 
fpecies  of  perpetuity  which  was  created  by  the  ftatute 
de  dbnis ;  and  the  numerous  advantages  which  arofe 
from  the  decifion  of  the  court,  in   1 2  Ediv.  4.  was  a 
LnwnfFor-     fufficicnt  juflification  of  it.     Befides,  common  reco- 
feit,  %T^  veries  have  now  continued  fo   long^,  and   their  utih'tv 

T  B!a.  R.  254      .  .  . 

iB'irr.  M5.      is  fo  fully  underftood,  that  the  determination  of  the 

Ktp!  440  "^^      judges  in  Tallarum\   cafe,  fo   far    from  being  confi- 

dercd  as  an  unwarrantable  ftretch  of  their  authority, 

2  mud 
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mufl  on  the  contrary  be  acknowledged  to  have  been 
a  meafure  of  great  public  utility,  and  from  which  this 
country  has  derived  infinite  advantage. 

§  12.  But  whatever  were  the  reafons  on  which  the    a  Kccovery 
validity  of  comnK»n  recoveries  was  originally  founded,    |^/!„^£j^^^" 
it  may  now  be  laid  down  as   a  certain  maxim,  or  rule    Tail, 
of  law,  which  has  prevailed  for  many  centuries,  that 
a  common  recovery  is  a  common  aflurance,  whereby 
all  tenants  in  tail  are  enabled,  by  purfuing  the  proper 
form  of  this  alTurance,  to  bar  their  eftates  tail:  And 
in   Mary  Fortington\    cafe,   11  Jac.  i.    it  was  deter-    10  Rep.  373. 
mined  by  all   the  judges,  that  judgment  given  againft 
tenant  in  tail  with  voucher,  and  recompence  in  value, 
would  bind  the  eft  ate  tail,  notwithftanding  the  ftatute 
de   donis    conditionalibus,    whether   the   recovery   was 
upon  good  title  or  not ;  and  that  the  judgment  given 
in  fuch  a  cafe,  for  the  tenant  in  tail  to  have  in  value, 
would  bind  the  eftate  tail,  although  no  recompence 
w^as  had*. 


*  The  following  paflTage  fhews  how  llrongly  the  judges  have 
always  fupported  common  recoveries.  **  At  the  Farliameni  held  in 
"  the  reign  of  the  late  Qu^een  Elizabethf  in  the  great  cafe  between 
*•  J.  Vernon  and  Sir  Edward  Herbert,  which  was  argued  by  learned 
"  connfel  before  the  I^ords  in  Parliament ;  there  Hoord,  an  utter 
**  barriflcr  of  counfel,  with  Vernon  [v,\\o  was  barred  by  a  common 
«'  recovery)  rafhly  and  with  great  ill-will,  Inveighed  againft  com- 
**  mon  recoveries,  not  knowing  the  reafon  and  foundation  of  them  ; 
««  who  was  with  great  gravity  and  fome  fharpnefs  reproved  by  Sir 
"  James  Dyer,  then  Chief  Juftice  of  the  Common  Pleas,  who 
<♦  faid,  he  was  not  worthy  to  be  of  the  profefllon  of  the  law,  who 
"  durft  fpeak  againft  common  recoveries,  which  were  the  fincws  of 
«*  affurances  of  inheritances,  and  founded  upon  great  reafon  and 
<?  authority."     10  Rep.  40  a. 

§  13.  A  com- 
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§  13.  A  common  recovery  is  a  good  bar  to  the  illue 
in  tail,  although  the  tenant  in  tail  dies  before  the  re- 
covery is  executed. 

Shelly 's  C;ife,        §  14.  Thus  where  a  tenant  in  tail   fuffered  a  com- 
1  Inlt.  "51  b.    ^°^  recovery,  and  died  on  the  fame  day,  before  the 

■Dy^""  35,  court  had  awarded  a   writ   of  habere  facias  feifinam  ; 

pi.  28,  _       ^  J  J  J  ■> 

and  it  being  doubted  whether  execution  might  be  fucd 
againfl  the  iffue  in  tail,  the  majority  of  all  the  judges 
were  of  opinion,  that  execution  might  be  fued  againfl 
the  ilTue  in  tail ;  for  the  right  of  the  eflate  tail  was 
bound  by  the  judgment  given  againfl  the  tenant  in 
tail,  and  the  judgment  over  to  recover  in  value,  be- 
caufe  common  recoveries  were  common  afTuranccs  of 
I  Infl.361  h.  land.  But  if  a  recovery  be  againft  tenant  in  tail  upon 
a  falfe  title,  \^'ho  dies  before  execution,  in  wfcire  facias 
againfl  the  iffue  in  tail,  he  may  avoid  it. 

I  Rep.  -ix^h.        §  ^5-  If  a.  tenant  in  tail  is  diffeifed,  and  releafes  to 
V-"\c         the  diffeifor,  the  effcate  tail   is  in  abeyance:  yet   the 
tenant  in  tail  may  fuffer  a  common  recovery,  which 
will  bar  the  eflate  tail,  the  remainders,  and  reverfion. 

Herbert  V.  §  i^*  ^^  ^  tenant  in  tail  levies   a  fine  with  procla- 

^'"'°n',.  mationjr,  and   afterwards   fufiers  a  connnon    recovery, 

I  Roll.  Kcp.  ^  ^ 

223.  although  the  eflate  tail  was  deflroyed   by  the  fine,  yet 

Barton  v.  '  ^^^^  ^he  recovery  will  bar  the  remainders  and  reverfion 
depending  on  the  eftate  tail.  The  reafon  ufually  given 
for  this  determination  is,  that  when  the  tenant  in  tail 
is  vouched,  and  comes  in  upon  the  voucher,  he  comes 
in  of  all  the  cftates  which  were  ever  in  him  ;  and  as 
the  eftate  tail  was  once  in  him,  it  is  therefore  barred. 
3  J^olU 


Lever, 

Cro.Eliz.383. 
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Roll,  in  his  Abridgement,  lays,  the  rcafon  of  the  tie-    2  Roll.  Abr, 
termination  is,  bccaufe  a  common  recovery  is  a  com- 
mon aflurance.      It  has  alfo  been  faid,  that  the  tenant    2  Aik.  20. 
in  tail,  after  levying  a  fine  with  proclamation,  has  (till 
a  fcintilla  juris  in  him,  wliich  enables  him  to  bar  the 
remainders. 

§  17.  In  cafe  a  tenant  in  tail  levies  a  fine,  and  then 
dies,  leaving  ifl\ie,  it  feems  to  be  a  doubtful  point, 
whether  fuch  illue,  by  being  vouched  in  a  common 
recovery,  can  bar  the  remainders  and  reverfion  de- 
pending  on  the  eftate  tail.  No  cafe  of  this  kind  has, 
I  beheve,  ever  been  judicially  determined ;  but  it  is 
highly  probable,  that  if  a  cafe  of  this  nature  arofe, 
the  judges  would  determine,  that  the  remainders  de-  2  Atk  201. 
pending  on  fuch  an  eftate  might  be  barred  by  a  com-  OpinionslT!:! 
mon  recovery,  in  which  the  iffue  in  tail  was  vouched  ; 
for  otherwife  fuch  remainders  and  reverfion  mud 
continue  to  fubfift  as  a  future  .eftate  or  intereft,  to 
take  effeft  in  podefiion  upon  the  remote  event  of  a 
general  failure  of  iffue  of  the  tenant  in  tail,  incapable 
of  being  barred  or  deftroyed  by  any  means  whatfoever. 
This  would  be  a  perpetuity  to  a  greater  degree  than 
what  is  allov/ed  by  our  law,  or  fliould  be  permitted  in 
any  commercial  country. 

It  may  alfo  be  obfcrvcd,  that  if  a  tenant  in  tail  after 
levying  a  fine  has  ftill  in  him  2i  fcintilla  juris  fufficient 
to  enable  him  to  fufFer  a  common  rccoverv,  that 
fcintilla  juris  defcends  on  his  deatii  to  the  iflue  in  tail, 
and  therefore  they  are  as  well  enabled  to  fuffer  a  com- 
mon recovery,  as  their  anceftor  was. 

S'S.  It 
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I  Roll's  Abr.  §  18.  It  has  been  determined,  that  if  a  tenant  in  tail 
Godb.  218.  ^^  attainted  of  treafon,  and  afterwards  fufFers  a  common 
1  Keb.  30.  recovery,  it  -".vill  not  deflroy  the  remainder  or  reverfion, 
bccaufe  a  perfon  attainted  is  not  capable  of  taking  any 
thing  but  for  the  benefit  of  the  king,  and  confequently 
the  recompence  in  value  mud  go  to  the  king  ;  fo  that 
the  perfon  in  remainder  can  have  no  benefit  from  it, 
and  therefore  is  not  barred  :  befides,  recoveries  being 
common  affurances,  the  recovery  of  a  perfon  attainted 
mufl  be  void  in  the  fame  manner  as  any  other  con- 
veyance of  his  would  have  been. 

Recov.  7\  ^^1'*  -^^^^^  however,  feems  to  think,  that  there  is 

fuch  a  fcintilla  juris  in  the  tenant  in  tail,  after  an 
attainder  ;  that  by  a  common  recovery  he  may  bar  his 
iffue,  the  remainders  and  reverfion ;  for  if  the  king 
fliould  pardon  the  party,  and  reftore  the  land,  he 
might  bar  the  entail,  although  the  attainder  remained 
in  force. 

1  Tnft.  349  .J.       §  iQ.  An  erroneous  recovery  fuffered   by  a  tenant 
loKcpAs'j.  ^"  tail  will   bar  his  ilTue  as  long  as  it  continues   in 
force. 

Macbill  V.  §  20.  If  a  tenant  in  tail  covenants  to  (land  feifed  to 

Slpi'irj!™'     the  ufe  of  himfclf  for  life,  with  remainder  to  his  fon 
Salkcld,6;9.    j^  tail,  and  afterwards    fuffers   a   common  recovery, 

Kep.  temp.  r       •      c  r. 

H()lt,Ci5.       with  fmgle  voucher,  to  other  ufes  m  fee,  the  recovery 
Cro.E]:z.47i.   jg  ^^^^^     £^^^.  where  a  tenant  in  tail  covenants  to  fland 

1  It.  2.  C.  ^.  i^  ^ 

f- 18.  feifed  to  the  ufe  of  himfelf  for  Hfe,  remainder  to  his 

ilfue  :n  tail,  it  is  abfoiutely  void,  and  does  not  alter 
the  ellate. 

§  21.  By 
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§  21.  By  the  llatute  i^Ellz.  c.  8.  which  has  beea 
dated  in  a  former  chapter,  all  recoveries  luiicred  by- 
tenants  for  life  are  declare  J  void  ;  but  thure  is  a  pro- 
vilb  in  that  acl,  declaring  tha*"  it  fli.ill  not  extend  to 
recoveries  where  the  prctclpe  is  brought  againfl  the 
tenant  for  h:e,  and  the  perfon  next  in  remainder  in 
tail  is  vouched  ;  for  in  fuch  cafe  the  recovery  is  good, 
and  will  bar  the  eftate  tail. 

§  22.  Thtis,  where  A.  being  teaant  for  life,  with  Jci.nfi^g's 
remaincler  to  her  fon  in  tail,  a  prcecipe  was  brought  ,oij.'cp.  47 
agai]i(t  A.  who  vouched  the  fon,  who  vouched  over 
the  common  vouchee,  by  which  means  a  common  re- 
covery was  fuffered.  All  the  judges  were  of  opinion, 
that  the  recovery  was  good,  and  not  within  the  ftatute 
of  14  Elh.  c.  8.  and  that  the  eftate  tail,  and  the  re- 
mainders and  reverfion,  were  well  barred. 

§  23.  If  a  precipe  is  brought  againfl  a  tenant  in    of  Jnmt 
tail  and  his  wife,  where  the  hufband  is  fole  feifed  and    ^  '^'''^'''-■''*' 
the  wife  has  nothing,  and  they  both  vouch  over  in  the 
ufual  manner,  it  will  bar  the  eftate  tail. 

5  24.  Thus   where   John    Trcvilian^  being    tenant    F^re  v.  Si;ow, 
in  tail,  fuffered  a  common  recovery,  in  which  he  a-jd    ^^"vin.^it. 
Lis  wife  vouched  over  the  common  vouchee.     It  was    2'' 4* 
objeiled,  that  the  recovery  was  not  effedual  to  bar  the 
eftate  tail,  becaufe  the  wife  was  named  in  the  pr.-zdpe 
ag  joint   tenant  with  her  huft^and,  and  appeared  and 
vouched  as  joint  tenant ;  and  the  vouchee  entered  into 
tJie  warranty,  admitting  that  he  ought  to  warrant  to 
them,  whereby  he  alfo  adnaitted  that  the  wife  had  an 

eicate 
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cflate  in  the  tenancy,  and  had  caufe  to  vouch  ;  and  as 
file  ought  to  have  the  recompence  in  value  by  con- 
clufion,  there  was  therefore  no  reafon  why  the  ifTue 
in  tail  fliould  be  barred  ;  for  the  reafon  that  an  eflate 
tail  is  allowed  to  be  barred  by  a  common  recovery  is, 
on  account  of  the  recompence  in  value,  which  is,  or 
by  poilibiiity  may  be  rendered  ;  and  if  the  wife  was 
entitled  to  the  recompence  in  value,  and  not  the  ifTue 
in  tail,  then  there  was  no  reafon  why  the  iifue  fhould 
be  barred.  But  the  judges  v.-ere  unanimoufly  of  opi- 
nion, that  in  this  cafe  the.  eilate  tail  was  barred,  for 
it  was  exprefsly  found  by  the  verdict,  that  the  wife 
had  nothing  in  the  tenements  at  the  time  of  the  reco- 
very,-but  that  the  hufband  was  fole  feifed  in  tail ;  and 
as  he  alone  loft  the  tenancy,  the  recompence  fhould 
go  to  him,  and  fliould  be  of  the  like  eftate  with  that 
he  had  loft. 

§  25.  If  di  praeipe  be  brought  againft  a  tenant  for 
life  and  the  remainder-man  jointly,  and  they  vouch 
over,  fuch  a  recovery  has  been  determined  to  be  no 
bar  to  the  eftate  tail." 


Leech  v.  §  26.  Thus  where  a  perfon  was  tenant  for  life,  with 

S     tri  r-         remainder  to  his  eldeft  fon  in  tail,  and  a  pracipe  was 
Cro.  El.  670.S  '  ^        ■' 

2  Roll's  Abr.    brought   againft   the   father    and    fon    jointly,    who 

3  Kcp.  ()h.       vouched   over  the  common  vouchee.     It  was  held  by 

three  judges  againft  one,  that  the  eftate  tail  of  the  fon 
was  not  barred  by  the  recovery  ;  for  the  lands  reco- 
vered in  value  muft  go  in  the.  fame  manner Jn  which 
the  efta'.e  that  was  loft  would  Jiavc  gone  ;  whereas,  in 
the  prcfcnt  cafe,  there  being  a  joint  pracipe  brought 

agai  nfl 
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againft  the  tenant  for  life  and  the  perfon  in  remainder, 
they  mull  be  fuppofed  to  be  joint  tenants,  and  the 
judgment  mud  be  accordingly^  that  as  the  reafon  why 
a  recovery  bars  an  eftate  tail  is  on  account  of  the  re- 
covery in  value,  and  as  it  cannot  be  averred  that  the 
lands  recovered  in  value  fhall  go  in  any  other  manner 
than  that  which  is  ftated  in  the  record,  it  follows,  that 
the  iflfue  in  tail  can  have  no  recompence. 

Mr.  Pigot  obferves,  that  thefe  reafons  favour  of  a 
wonderful  fubtility ;  and  that  although  no  man  would 
venture  to  fuffer  a  recovery  in  this  manner,  yet  that 
if  a  queflion  of  this  kind  was  now  agitated,  thefe 
diftinclions  would  not  be  fo  eafdy  admitted  of,  fmce 
the  courts  of  law  adopt  every  mode  of  fupporting 
common  recoveries,  as  aflurances  commonly  ufed  for 
the  conveyance  of  eftates.  And  in  the  cafe  of  PcJge 
and  Hay  ward  J  the  judges  feem  to  have  been  of  opi- 
nion, that  a  recovery,  of  this  kind  would  bar  an  eftate 
tail. 

§  27.  In  that  cafe  a  tenant  in  tail  and  the  perfon  in   Pagg  v; 
remainder  joined  in  making  a  tenant  to  the  precipe,   ^ayward, 
who  vouched  them  jointly,  and  they  in  the  fame  man-    2  Salk.  570. 
ner   vouched   over    the    common   vouchee.     It   was    ^^^  ^ig* 
objefted,  that   as  the  voucher  was  joint,  the  recovery 
in  value   muft  be  joint,  and  fo  the  tenant  in  tail  and 
the  perfon  in   remainder    muft    recover   moieties   in 
value ;  whereas  the  whale  was  recovered  againft  the 
tenant  in  tail,  and  confequently,  to  bind  the  ifl'ue,  he 
ought  to  recover  in  valae  the  whole  ;  fo  that  the  reco- 
very in  value  not  being  proportionable  to  the  lofs,  it 

Vol.  V.  F  f  was 
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was  void.  Lord  Chief  Juftice  Holt  delivered  the 
opinion  of  the  court.  As  to  the  validity  of  the  reco- 
very in  barring  the  eftate  tail,  he  obferved,  that  if  a 
pracipe  was  brought  againft  a  tenant  in  tail  in  pof- 
feffion  and  a  ftranger  in  an  adverfary  allien,  and  a 
recovery  was  had,  it  would  be  good :  for  when  a 
precipe  "wras  brought  againfl:  fevcral  perfons,  it  was  not 
neceflary  that  they  all  fliould  be  tenants  of  the  free- 
hold, for  if  any  one  of  them  had  the  freehold,  it 
would  be  fufficient.  And  if  the  bringing  a  precipe 
againfl  a  tenant  in  tail  and  a  ftranger  would  not  vitiate 
a  recovery,  neither  would  a  joint  voucher ;  for  when 
the  vouchee  comes  in  and  enters  into  the  warranty, 
he  is  as  much  tenant  in  law  to  the  writ,  as  if  the 
pr^^cipe  had  been  originally  brought  againft  him ;  and 
fo  the  cafe  of  a  ftranger  being  vouched  jointly  with 
the  perfon  who  is  feifed  of  the  eftate  did  not  differ 
from  the  cafe  of  a  ftranger  being  made  tenant  to  the 
writ  jointly  with  the  perfon  who  had  the  freehold.  If 
a  tenant  in  tail  conveyed  the  freehold  to  a  third  perfon 
againft  whom  a  pracipe  was  brought,  and  he  vouched 
a  ftranger  who  vouched  the  tenant  in  tail,  and  the 
tenant  in  tail  entered  into  the  warranty,  and  vouched 
over  the  common  vouchee,  this  would  be  a  good 
recovery  ;  for  in  an  adverfary  action,  if  the  tenant  to 
the  prcecipe  vouched  a  ftranger  who  never  had  any 
eftate  in  the  land,  there  was  no  remedy  for  it ;  the 
demandant  could  not  counterplead  the  voucher,  until 
the  ftatute  of  Wejlm'inft.  i .  c.  40.  which  was  produdive 
of  great  inconvenience,  for  when  a  pracipe  was  brought 
againft  the  tenant  of  the  land,  he  might  vouch  a 
ftranger,    and   that   ftranger    might   vouch    another 

ftranger,, 
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ftranger,  and  fo  on  in  infinitum  ;  and   therefore   the 
ftatute  gave  the  counter-plea,  that  neither  the  vouchee, 
nor  any  of  his  ancedors  were  ever  feifed  of  the  lands 
in  queftlon,  by  which  they  might   have  enfeoffed   the 
tenant   or   his   ancellors ;    but    with   this   exception, 
unlefs  the  warrantor   were  prcfent,  and  would  gratis 
enter  into   the  warranty.     If  a  ftranger  be   a   good 
vouchee,  he  becomes  a  good  tenant  to  the  writ,  and  a 
releafe  to  him  by  the  demandant  after  he  has  entered 
into  the  warranty  is  goodj  and  the  vouchee  may  plead 
it  after  the  laft  continuance,  for  it  is  as  valid  as  if  it 
had  been  made  to  the  tenant  himfelf.     Nor  is  it  mate- 
rial whether  there  was  any  real  warranty  between  the 
tenant  and  the  vouchee  when  it  is  once  admitted  upon 
record,  for  it  is  then  the  fame  as   if  there   really  had 
been  a  warranty.     The  principal  difficulty  in  the  cafe 
\svas,  becaufe  the  recovery  in  value   was   not  propor-^ 
tionable  to  the  lofs,  for  by  the  joint  voucher  the  reco- 
very in  value   muft  be  joint,  whereas   the  vouchees 
were  tenants  in  tail  of  the  whole,  the  one  in  poffeffion^ 
the  other  in  remainder,  and  this  would  be  a  great 
objection,  if  the  cafe  were  confidered  upon  the  foot  of 
the  eftoppel,  for  the  tenant   in  tail  will   be  eftopped 
during  his  life  from   claiming  more  than  a  moiety  of 
the  recompence  in  value,  but  after  his  death  the  ilTue 
in  tail  will   not  be  eftopped,  but   may  fay  that  the 
tenant  in  tail  in  remainder  had  no  eftate  in  poffeflion 
in  the  land,  fo  the  recompence  in  value  will  go  to  him 
only..    And  there  is  no  difference   between  this   cafe 
and  that  of  Earc  v.  Snoiu,  in  Plowden  5 1 4.  where  the   Ante." 
huft)and  was  tenant  in  tail  of  lands,  and  a  precipe 
being  brought  againft  him  and  his  wife,  they  vouched 

F  f  2  over 


4^6  TitU  XXXVI.     Rcccvcry.     Cb.  x.  §  27. 

over  the  common  \ouchec,  and  the  recovery  was  hclJ 
to  be  goodj  though  it  was  objected  that  the  recompence 
in  value,  which  was  the  caufe  of  the  bar,  fliould,  if  the 
wife  furvived,  go  to  her,  and  therefore  the  ifTue  in 
tail  was  not  barred.  But  it  was  held,  that  the  iffue  in 
tail  fhould  not  be  bound  by  any  cfloppel  which  his 
father  admitted,  by  joining  in  the  voucher  with  his 
wife,  but  might  fay  that  his  father  was  fole  tenant  in 
tail,  and  the  wife  had  loft  nothing,  and  he  being  the 
perfon  who  had  loft  the  whole,  ftiould  have  the  whole 
recompence. 

There  was  a  cafe  in  Trin.  1657,  Rot.  179,  or  180, 
between  Murrell  and  Ojhorn  (of  which  his  Lordftiip 
faid  he  had  a  report  in  the  hand-writing  of  Lord  Chief 
Juftice  Br'idgmmi)  where,  in  a  formedon  the  tenant  in 
tail  pleaded  in  bar  a  common  recovery  on  a  pracipe 
againft  the  grantee  of  tenant  in  tail,  in  which 
the  tenant  in  tail  and  a  ftranger  were  jointly  vouched, 
and  vouched  over  the  common  vouchee,  and  it  was 
refolved  that  the  recovery  was  good.  And  there  was 
alfo  a  cafe  23  Hen.  8.  Brockets  Ab.  tit.  Recoveries  in 
Value  27.  where  a  woman  was  tenant  in  tail,  and  a 
prac'pe  being  brought  againft  her  and  her  hufband, 
they  vouched  over  the  common  vouchee,  and  the  re- 
covery was  held  good,  though  the  hulband  furvived, 
becaufe  the  recompence  went  in  the  fame  manner  as 
the  land  recovered  would  have  gone.  This  cafe  was 
full  in  point,  for  the  hufband  was  as  much  a  ftranger 
to  the  wife's  eftate  tail  as  any  other  perfon  ;  and  fo  in 
Eare  and  Snow  was  the  wife  to  the  hufband  ;  the  only 
difference  being,  that  in  the  cafe  in  Brooke  the  huft^and 

muft 


Title  XXXVI.     Rfcyvcry.     lib.  x.  §  27 — 30.  if^, 

muft  have  been  named,  whereas  in  that  of  Eare  and 
Sjio'iu  the  wife  need  not.  His  Lordfhip  concluded 
with  citing  the  cafe  in  i  Injl,  376  a,  and  b,  where  it  is 
laid  down,  that  if  the  heir  at  Common  Law,  and  the  VjdeFeamc** 
heir  in  Borough  Englijh  are  jointly  vouched,  and  vouch  P'"'oni33  . 
over  the  common  vouchee,  the  heir  in  Borough  Englijh 
will  have  the  whole  recompence  in  value,  becaufe  it  is 
he  who  fuflains  the  lofs,  and  fo  of  heirs  in  Gavel- 
kind— Judgment  was  given  that  the  recovery  barred 
the  eftate  tail. 

§28.    It  appears   from  this   cafe,  that  where  the    PJg.  Recar. 
tenant  for  life  and  the  perfon  entitled  to  the  remainder    ^^' 
in  tail  are  jomtly  vouched  in  a  common  recovery  it  is 
good,  and  will  bar  the  eftate  tail.     And  recoveries 
are  now  frequently  fuffered  in  this  manner. 

§  29.  Where  two  perfons  are  felfed  as  joint  tenants  g  i^ft,  185  a, 
for  life,  with  a  remainder  in  tail  to  one  of  them,  the 
perfon  who  has  the  remainder  in  tail  may  fuffer  a 
common  recovery,  which  will  bar  his  moiety  of  the 
eftate  for  life,  and  alfo  a  moiety  of  his  eftate  tail,  for 
a  recovery  fevers  the  jointure. 

§  30.    Thus,    where  a   gift   was   made  to   Lionel  Marquis  of 
Morris  and  Ann  Miles,  of  the  manor  of  M.  to  hold   W'ncheftcr'j 

'  Lale, 

to  the  faid  Lionel  and  Ann,  and  to  the  heirs  of  the  3  Rep.  i. 
body  of  the  faid  Lionel^  remainder  over.  A  writ  of 
entry  was  brought  againft  the  faid  Lionel,  who 
vouched  over  the  common  vouchee,  and  judgment 
was  given,  and  execution  had  according  to  the  ufual 
form  of  common  recoveries.    It  was  unanimoufly  re- 

Ff3  foivcdl 
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folvcd,  that  although  Ann  Miles  was  jointly  feifed 
with  the  faid  Lionel  for  her  life,  fo  that  as  well  Lionel 
as  the  vouchee  might  have  abated  the  writ,  yet  when 
the  vouchee,  without  demand  of  any  lien,  entered 
generally  into  the  warranty,  and  thereby  admitted  the 
writ  good,  and  Lionel  recovered  in  value  againfl  the 
vouchee,  who  entered,  according  to  the  eftate  of  the 
perfon  who  vouched  ;  therefore,  as  to  one  moiety, 
the  recovery  was  a  good  bar  to  the  eftate  tail,  and  to 
the  remainder  over,  becaufe  the  jointure  was  fevered  ; 
but  as  to  the  other  moiety,  whereof  Atin  Miles  was 
tenant  for  life,  the  recovery  was  no  bar  either  to  the 
eftate  tail,  which  Lionel  had,  expectant  on  the  eftate 
for  life  of  Ann  Miles,  or  to  the  remainder,  becaufe 
for  this  moiety  Lionel  was  not  tenant  to  the  fracipe, 

J.itt.  f.  29K  §  31'  Huiband  and  wife  being  confidered  in  law  as 

\'^  \%  1 1     *^^^  perfon,  if  an  eftate   be  limited  to  them  and  the 
^'  35°  heirs  of  their  bodies,  or  to  them  and  their  heirs,  they 

do  not  take  by  moieties,  but  are  feifed  of  one  entire 
eftate,  and  the  huft)and  alone  takes  nothing ;  not  the 
whole  eftate,  becaufe  the  wife  has  a  joint  eftate  with 
him  in  pofleftion  \  nor  an  undivided  moiety  of  the 
eftate,  becaufe  there  are  no  moieties  between  huft)and 
and  wife ;  fo  that  if  the  huiband  alone  fufters  a  reco- 
very of  an  eftate  of  this  kind,  it  will  be  no  bar,  either 
to  a  moiety  or  to  the  whole. 


Owen  V.  §  32.  Thus,  where  lands  were  rendered  by  fine  to 

<?  Kep^.  5.         hufband  and  wife  for   life,  and    to   the   heirs  of  the 

body  of  the  huft)and.     A /r^fz/x?  was  brought  againft 

|he  hufljand,  who  fuftered  a  common  recovery,  with 

voucher 
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voucher  over  of  the  common  vouchee,  the  wife  being 
then  ahve.  It  was  refolved,  that  this  recovery,  fuf- 
fered  by  the  hufband  only,  fhould  not  bind  the 
remainders,  becaufe  there  arc  no  moieties  between 
hufband  and  wife,  and  the  huiLand  has  no  power  to 
fever  the  joint  tenancy,  or  to  difpofe  of  the  land, 
during  the  life  of  the  wife,  he  not  being  feifed  by 
force  of  the  intail ;  and  although  the  hufband  fur- 
vived  the  wife,  yet  that  was  not  material,  becaufe  the 
law  confidered  the  cafe  as  it  was  at  the  time  of  the 
recovery. 

%  '^T^'  So,  where  it  was  found,  that  the  grandfather  Cllthero  v. 
covenanted  to  ftand  feifed  to  the  ufe  of  himfelf  and  2 '^Salk!"56S  ■ 
his  wife  for  their  lives,  with  remainder  to  the  heirs 
male  of  the  faid  grandfather,  on  the  body  of  the  faid 
wife  begotten,  remainder  over  j  the  grandfather  fuf- 
fcred  a  common  recovery  and  died,  his  wife  having 
furvived  him.  To  fupport  thir,  recovery  it  was  con- 
tended, that  the  cafe  of  Owen  v.  Morgan  was  not 
law  ;  for  if  baron  and  feme  had  an  entirety,  then 
each  had  the  vvhole,  and  therefore  the  baron  might 
make  a  good  tenant  to  the  pnscipe  for  the  whole. 
Femherton  contra^  that  cafe  was  never  queflioned  \  the 
wife's  eflate  hinders  the  intail  from  executing  in  the 
baron ;  fo  that  it  is  only  a  kind  of  contingent  eflate 
after  the  death  of  the  wife ;  and  the  eflate  tail  cannot 
be  tacked  to  the  eflate  for  life  of  the  hufband,  during 
the  life  of  the  wife,  becaufe,  during  her  life  there  is 
an  intervening  eflate  ;  it  was  therefore  adjudged,  that 
|he  recovery  was  void. 

Ff4  §34.  It 
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ilnft.  iSya;  §  24.  It  fhould  be  obferved,  that  although  where 
an  eftate  is  given  to  hufband  and  wife,  they  do  not 
take  by  moieties,  yet  if  an  eftate  be  given  to  a  man 
and  a  woman  for  life,  in  tail,  or  in  fee,  they  then 
take  by  moieties.  And  even  if  they  fliould  afterwards 
marry,  they  will  continue  to  hold  by  moieties  after 
their  marriage. 


An  Intail  of  a 
Kent  barred 
byaRecovery. 


§  35.  We  have  fcen  that  a  common  recovery  may 
be  fuffered  of  a  rent-charge  iffuing  out  of  lands,  and 
if  fuch  a  rent  be  granted  in  tail,  with  a  remainder 
over,  a  recovery  fullered  by  the  tenant  in  tail  will 
bar  it. 


Smith  T. 
Bariiaby, 
Carter  52. 
Sid.  285. 
Weeks  V. 
Peach. 
Lut.  1224.. 


§  36.  Thus,  where  a  perfon  devifed  a  rent  of  50/. 
per  annum^  to  be  ifluing  out  of  lands  to  his  fon  and 
his  heirs ;  and  if  the  faid  fon  fliould  die  without  heirs 
male  of  his  body,  then  he  devifed  it  over ;  the  fon 
fuffered  a  recovery  of  this  rent,  and  died  without  iflue 
male.  Lord  Chief  Juftice  Bridgman^  and  all  the 
other  judges  were  of  opinion,  that  the  recovery  was 
good,  and  the  remainder  well  barred  ;  and  this  judg« 
ment  was  affirmed  in  the  Court  of  King's  Bench. 


Chaplin  V. 
Chaplin, 
3  P.  Wms. 
229. 


Tit.  28.  c.  2. 


§  37.  A  diflin£l:Ion  has  however  been  adopted 
between  a  grant  of  a  rent-charge  in  tally  with  a  re- 
mainder over  of  the  fame  rent-charge  in  fee,  and  a 
grant  of  a  rent-charge  in  tail,  without  any  fubfequent 
limitation  of  it  in  fee.  In  the  firfl  cafe  the  tenant  in 
tail  acquires  an  eflate  in  fee  fimple  in  the  rent-charge 
by  means  of  the  common  recovery,  but  in  the  fecond 

he 
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he  only  acquires  a  bafe  fee,  determinable  on  his  dc- 
ceafe  and  failure  of  ilTue. 

§  38.  A  common  recovery  may  be  fufiered  with  a    ofRccovc- 
fmgle,  doable,  or  treble  voucher;  and  if  a  recovery    r^V^'^^ 
is  fuffered  Vvithout    any    voucher,  as    if  judgment  is    clonble 
given  upon  default,  confefhon,  or  nient  dedire  of  the 
tenant,    it   does    not    bind  the   ilfue  in   tail,    becaufe 
they  have  no  recompence,  and  are   not  eflopped  by 
their  father's  judgment,  as  they  claim  paramount  the 
eftoppel  per  formam  doni^    and   therefore    they  may 
falfify  fuch  recovery, 

§  39,  A  recovery  with  fmgle  voucher,  that  is, 
where  the  precipe  is  brought  againft  the  tenant  in  tail 
himfelf  who  immediately  vouches  over  the  common 
vouchee,  is  a  good  bar  to  the  eflate,  whereof  the 
tenant  in  tail  is  in  pofleffion  at  the  time  of  the  reco- 
very; but  is  no  bar  to  any  other  eflate.  A  recovery,  -\'ide  Moot 
with  double  voucher,  that  is,  where  the  tenant  in  tail    ^56. 

Bro.  Recoy. 

is  vouched  and  vouches  over  the  common  vouchee,  is  ly.  30. 
a  good  bar,  not  only  to  the  eftate  whereof  he  is  then 
in  pofleffion,  but  alfo  to  all  other  eflates  to  which  he 
has  any  right,  although  fuch  eftatcs  be  devefted  out 
of  him  and  difcontinued.  A  recovery,  with  treble 
voucher,  is  ufed  to  make  a  perpetual  bar  of  the  eflate 
whereof  the  tenant  to  the  praecipe  was  fcifed,  and  alfo 
cf  every  eflate  of  inheritance  which  has  ever  been  in 
the  firft  or  fecond  vouchee,  or  their  anceflors  ;  and 
alfo  of  all  remainders  and  reverfions  depending  on 
thofe  eflates,  and  all  charges  and  incumbrances  de- 
rived out  of  thofe  remainders  and  reverfions. 

5  40.  The 
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Pigot  1Q9.  §  40.  The  reafon  of  the  ditFerence  between  a  reco* 

very  with  fingle,  and  a  recovery  with  double  voucher, 
is,  that  in  a  recovery  with  fingle  voucher,  where  the 
■prtzcipe  is  brought  againfl  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee,  if  the  tenant  is 
not  feifed  of  the  eftate  tail  at  the  time,  the  iflue  in  tail 
may,  after  the  death  of  the  anceflor,  plead,  nient 
tenant  tempore  brciis  nee  iinquam  pojlea,  and  by  that 
means  avoid  the  recovery ;  for  the  tenant  in  tail  not 
being  feifed  of  the  eflate  tail  at  the  time  of  the  reco- 
very, the  recompence  in  value  can  only  go  in  lieu  of 
the  eflate  whereof  he  was  then  feifed,  and  not  in  lieu 
of  the  eftate  tail  ;  fo  that,  as  to  the  iflue  in  tail,  it 

^  only  operates  as  a  recovery  on  a  falfe  title  which  never 

bound  them,  becaufe  they  could  have  no  recompence 
in  value.  But  where  the  tenant  in  tail  comes  in  upon 
the  voucher  of  the  tenant  to  the  pracipe^  without  de- 
manding the  lien,  or  counterpleading  the  warranty, 
he  then  comes  in,  in  privity  of  all  the  eflates  he  ever 
had,  though  the  precedent  ef!:ate,  on  which  the  voucher 

rfgctii4.        depends,  is  devefted,  difcontinued,  and  turned   to  a 

*lcor^<^^r*       ^^o^^'  ^"*^  ^^^  recompence  in  value,  which  he  has,  or 

Owen  130.       poffibly  may  have,  bars  the  iffue. 

§  41.  If  a  tenant  in  tail  be  diiTeifed,  or  difcontinues 
the  eftate  tail,  by  fine  or  feoffment,  and  takes  back  an 
eftate  to  himfelf,  in  fee  or  in  tail,  and  then  futfers  a 
common  recovery  with  fmgle  voucher,  it  will  not  bar 
the  eftate  tail. 

/^ntf^  §  42.  Thus,  in  Taltnruni's  cafe  it  was  refolvcd,  that 

the  iftuc  in  tail  was   not  barrel       the  recovery  of  his 

anceftor, 
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anceftor,  becaufe  the  recovery  was  only  with  fingle 
voucher,  and  the  tenant  in  tail  was  not  aftually  i^ifed 
of  the  eftate  tail  at  the  time  of  the  recovery. 

§  43.  So  if  there  be  tenant  for  Hfe,  remainder  in  Lincoln  Col- 
tail  to  another  perfon,  and  a  ftrani^er  difleifes  the  nf  ^^^^' 
tenant  for  life,  and  then  enfeoffs  the  perfon  in  re- 
mainder, aganft  whom  a  precipe  is  brought,  and  he 
fuffers  a  common  recovery,  this  will  not  bind  the 
remainder  in  tail,  becaufe  the  tenant  in  tail  was  not 
feifed  thereof  at  the  time  when  the  recovery  was  fuf- 
fered,  but  had  only  a  right  thereto,  and  fo  the  recom- 
pence  in  value  could  not  extend  to  it, 

§  44.  Where  a  woman,  who  was  tenant  for  life.   Peck  v. 

married  the  remainder-man  in  tail,  and  thev  ioined  in   ?,^^""f.''  o     - 

-'J  Cro.fc.l12. •27. 

levying  a  fine,  fur  done,  grant  iff  render,  whereby  the 
lands  were  rendered  to  the  woman  for  life,  with  re- 
mainder to  the  hufband  and  his  heirs ;  afterwards  the 
hufband  and  wife  fuffered  a  common  recovery,  with 
fingle  voucher,  to  the  ufe  of  the  hufband  and  his 
heirs.  It  was  refolved  that  this  recoveiy  was  no  bar, 
becaufe  the  perfon  who  fuffered  the  common  recovery 
was  not  feifed  of  the  eflate  tail  at  the  time,  but  of 
an  eftate  in  fee,  which  he  had  taken  back  by  the  fine  ; 
fo  that  the  recompence  in  value  went  to  the  new  eftate 
jn  fee,  and  not  to  the  old  eftate  tail. 


§  45.  In   the  fame  manner,  where  tenant  in  tail,    FreOiwater  v. 
with  remainder  over,  covenanted  to  ftand  feifed  to  the    yew!  51. 
ufe  of  himfelf  and  his  heirs,  until  the  marriage  of  his 
fon,  then  to  the  ufe  of  himfelf  for  life,  remainder  to 

the 
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the  ule  of  his  foil  and  the  heirs  of  his  body,  then 
fufferrd  a  coniinon  rectn'ery  with  fmgle  voucher,  and 
dfdd  without  ilVue.  It  was  adjudged  that  the  recovery 
did  not  bar  the  remainder,  expeclant  on  the  eftate 
tail,  bccaiife  the  covenant  to  ftand  feifed  had  changed 
the  eftate  tail  into  an  eftate  in  fee  j  fo  that  the  perfon 
who  fuftered  the  recovery  was  ncvt  feiled  of  the  eftate 
tail  at  the  time. 

Fearn  42.  §  4^*  Where   a  perfon  is  tenant  for  life,  with  an 

Powell  V.         intervening  eftate  of  freehold  to  truftees  for  prefervin^ 

Price,  °  ^  _  .s 

2  P.  Wms.       contingent  remainders  to  his  fons  and  daughters,  and 

an  unexecuted  remainder  in  tail   to  himfelf :  a  reco-. 

very  with  fingle  voucher  will  not  bar  the  remainders 
over. 


53^- 


Meredytli  r.  §  47*  Thus,  where  Charles  Meredyth  being  feifed 

J"^        r,  ,     i^  f'se  of  the  lands  in  queftion,  and   havincc  one  fon, 

6  Brown  Pari,  -^  '  b  » 

Ca.  338.  Henn\  by  a  former  wife,  previous   to   his  marriage 

with  his  fecond  wife  Judit/j  Savage,  by  articles  in 
confideration  of  the  then  intended  marriage,  which 
foon  after  took  effect,  and  of  1 000  /.  marriage  por^ 
tion,  and  of  his  natural  afteclion  for  his  fon,  Henry, 
covenanted  to  ftand  feifed  of  the  faid  premifes,  to  the 
ufe  of  himfelf  for  life,  and  after  his  deceafe  to  the 
ufe  of  Judith  for  her  life,  and  after  her  deceafe  to  the 
ufe  of  his  fon,  Henry,  for  life,  -  remainder  to  truftees 
to  fupport  contingent  remainders,  remainder  to  the 
firft  and  other  fons  of  Hcriry  in  tail  male,  remainder 
to  his  daughter  in  tail,  remainder  to  the  heirs  of  the 
body  ^  Henry,  remainder  over.  By  indenture  /r/- 
partite,  between  the  faid  Charles  Mcredyih,  and  Hc7iry 

Meredyth, 
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AfereJyt/j,  his  eldefl  fon,  and  heir  apparent,  of  the 
firfl  part ;  P/jilip  Savage^  and  Htnry  Luther,  of  the 
fecond  part,  and  H.  Wybrants,  of  the  third  part.  It 
was  witnefled,  that  in  performance  of  the  faid  articles 
they  the  faid  Charles  and  Henry  covenanted,  tliat 
Charles  and  Judith,  his  wife,  and  Henry,  would,  be- 
fore the  end  of  Michaelmas  term  then  next,  levy  a 
fine,  and  fuffer  a  recovery  of  the  lands  comprized  in 
the  faid  articles,  to  the  ufe  of  Charles  Meredyth  for 
life,  and  after  his  deceafe,  then  as  to  a  certain  part  of 
the  faid  lands  to  Judith  Meredyth  for  life,  for  her 
jointure,  remainder,  after  the  death  of  Charles  and 
'Judith,  to  Henry  for  life,  remainder  to  truflees  to 
preferve  contingent  remainders,  remainder  to  th^  firfl 
and  other  fons  of  Henry  in  tail  male,  remainder  to  his 
daughters  in  tail,  remainder  to  the  heirs  of  the  body  of 
Henry,  remainder  over.  After  the  death  of  Charles 
Meredyth,  his  fon  Henry  entered  upon  the  lands  com- 
prized in  the  articles  and  fettlemenc,  and  fufiercd  a 
recovery  with  fmgle  voucher,  th^  writ  of  entry  being 
brought  againfl  himfelf  as  tenant  of  the  freehold  who 
vouched  over  the  common  vouchee.  One  of  the 
quellioas  in  this  cafe  was,  Whether  this  recovery  fuf- 
fered  by  Henry  barred  the  eflate  tail  of  Henry,  and 
the  remainders  over  ?  The  Houfe  of  Lords  diredled 
the  Judges  to  deliver  their  opinion  upon  the  following 
queftion  : — A,  tenant  for  life,  remainder  to  truflees  to 
**  preferve  contingent  remainders,  remainder  to  his 
"  firfl  and  every  other  fon  in  tail  male,  remainder  to 
"  his  daughters  in  tail  general,  remainder  to  the  heirs 
"  of  his  body,  with  remainders  over.  A,  fuffers  a 
"  recovery  with  fingle  voucher,  being  hiinfelf  tenant 

*'  to 


^4^  Title  XXXVI.    Recovery,     Ch.  x.  §  47—50, 

"  to  the  writ.  Whether  this  recovery  is  good  to  bar 
*'  the  remainders  expectant  upon  the  eflate  tail 
"  of  AV^  Whereupon  the  Lord  Chief  Juftice  of  the 
Court  of  Common  Pleas  having  conferred  with  the 
Judges  prefent,  delivered  their  unanimous  opinion, 
That  the  recovery  with  fmgle  voucher  chd  not  bar  the 
remainders  over.  And  the  Houfe  of  Lords  decreed 
accordingly. 

In  the  preceding  cafes,  if  the  recoveries  had  been 
fuiFered  with  double  voucher,  they  would  have  been  a 
good  bar ;  becaufe,  as  the  tenant  in  tail  would  then 
have  come  in  upon  the  voucher,  he  would  have  been 
barred  of  all  the  eltates  and  interefts  which  were  ever 
in  him* 

Ante.  S  4^'  ^^  \^'^\'t  before  feen,  that  where  an  eflate  is 

given  to  hufband  and  wife  as  joint  tenants,  with  a 
remainder  to  the  hufband  in  tail,  a  recovery  fuffered 
by  the  hufband  alone,  will  not  bar  his  remainder  in 
tail,  becaufe  there  being  no  moieties  between  hufband 
and  wife,  the  hufband  is  not  feifed  of  the  eflate  tail 
during  the  life  of  his  wife. 

§  49.  But  if,  in  a  cafe  of  this  kind,  the  hufband 
fuffers  a  recovery  \\  ith  double  voucher,  it  will  be  a 
good  bar  of  the  hufband's  eflate  tail,  becaufe  when 
he  comes  in  as  a  vouchee,  he  comes  in  of  all  the 
eflates  which  are  in  him. 


Cuppledike's         ^  ro.  Thus,  where  A.  and  his  wife  were  feifed   of 

Cafe, 

3  Rep.  5.        the  manor  of  iJ.  to  them  and  the  heirs  male  of  the 

body 
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body  of  the  faid  A.  The  hufband  levied  a  fine,  and 
a  writ  of  entry  was  brought  againft  the  cognizee  of 
the  fine,  who  vouched  the  hulband,  and  he  vouched 
over  the  common  vouchee,  and  judgment  was  given 
in  the  ufual  manner.  The  queftion  was,  Whether  the 
remainder  was  well  barred  by  this  recovery,  the  wife 
not  being  vouched  ?  And  it  was  refolved,  that  the  re- 
covery fiiould  bar  the  remainder ;  for  although  the 
hufband  alone  was  vouched,  and  not  his  wife,  who 
had  a  joint  eftate  with  him,  yet  the  hufband  coming  in 
as  vouchee,  the  recovery  barred  all  the  eilates  which 
were  ever  iu  him. 

§  51.  So  where  A.  was  feifed  of  a   manor  to  him    pitzwuliim'* 
and  his  wife,  and  to  the  heirs  male  of  the  body  of  the    p.!^^' 

'  ■'0  Kep.  ^  t- 

hufband.  A.  bargained  and  fold  the  manor  to  a 
ftranger,  who  fufiered  a  common  recovery,  in  which 
A»  was  vouched,  who  vouched  over  the  common 
vouchee.  It  was  adjudged,  that  although  A.  alone 
was  vouched,  and  not  his  wife,  yet  that  the  eflate 
tail  was  barred,  Vor  the  rcafons  given  in  the  lafl 
cafe. 

552.  In  the  fame  manner,  where  A.  who  was  Hallet  v. 
feifed  in  fee  of  the  lands  in  queflion,  upon  the  mar-  ^'lcv.'i'^- 
riage  of  his  fon  D.  covenanted  to  ftand  feifed,  to  the 
ufe  of  himfelf  for  life,  remainder  to  the  faid  D.  and 
his  wife,  and  the  heirs  male  of  their  bodies,  remain^ 
der  to  D.  and  the  heirs  male  of  his  body,  with  feveral 
remainders  over.  A.  died,  and  D.  fufFered  a  common 
recovery  with  double  voucher,  in  which  he  alone  was 
vouched,  and  vouched  over  the  common  vouchee  : 

I'y  the 
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the  wife  died,  and  afterwards  D.  died  without  ilTue* 
It  was  agreed,  lil,  'Ihat  this  fettlement  being  made 
before  marriage,  when  the  hufband  and  wite  took 
by  moieties,  and  not  by  intireties,  the  hufband  had 
an  abfolute  power  over  his  own  moiety,  and  there- 
fore, as  to  the  hufband's  moiety,  the  recovi —y  was  a 
good  bar  :  in  which  this  cafe  differs  from  that  of 
Owe7i  V.  Morgan^  where  the  fettlement  being  made 
after  the  marriage,  the  hufband  and  wife  took  by  in- 
tireties. 2dly,  That  this  recovery  was  no  bar  to  the 
moiety  of  the  wife,  becaufe  fhe  was  not  vouched. 
3dly,  That  the  eflate  tail,  which  w^as  Hmited  to  D. 
and  his  wife  and  the  heirs  male  of  their  bodies,  behig 
determined,  the  remainder  to  D.  in  tail  male  general, 
and  all  the  other  remainders  depending  thereon,  were 
abfolutely  barred  by  the  recovery  ;  for  when  D.  was 
vouched,  and  vouched  over,  he  came  in  of  all  the 
eflates  he  had,  and  confequently  the  remainder  in  tail 
male  to  himfelf,  and  all  the  remainders  depending  on 
it,  were  well  barred. 


Amb.R.  649. 


Mooc!y  V.  S  SZ'  ^^"'^'^rd  Moody  tenant  in  tail  under  his  fa- 

Mocdv,  ^  ther's  will,  with  a  contingent  remainder  in  fee  to 
himfelf,  being  about  to  marry,  in  1709  conveyed,  by 
way  of  immediate  ufe,  to  the  ufe  of  himfelf  and  his 
intended  wife  for  their  hves,  with  remainder  to  the 
heirs  of  their  bodies,  remainder  to  himfelf  and  his 
wife  in  fee  ;  Edward  Moody  afterwards  made  his  will 
and  devifed  part  of  his  eftate,  of  which  he  had  fuf- 
fered  a  recovery,  to  his  younger  fon,  after  the  death 
of  hi;:  \N  ifc.  The  wife  died,  and  the  eldeft  fon  fet  up 
a  title  to  the  eltate.  The  bill  was  brought  by  the 
I  c  younger 
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younger  fon.     It  was  argued  for  the  plaintiff,  that  the 
conveyance  being  before  marriage,  the  huiband  and 
wife   were   intitled  in    moieties,  and   in  that   refpe^ 
differed  from  the  cafe  of  a    conveyance  to   huil)a:id 
and  wife  after  the  marriage  ;  and  that  the  recovery  in 
vvhich  only  the  hufband  was  vouched  barred  a  moiety  of 
the  effate.     This  was  faid  to  be  doubted  in  Cupplcdikeh    -^nt*. 
cafe,  but  was  fetled   in  Hallct  and  Saunden. — It  was 
argued  for  the  defendant,   i  ft,  that  there  being  a  cove- 
nant in  the  fettlcment  to  do  all  farther    acls   by  line, 
recovery,    £ffr.     The  recovery   fuffcred   by  Edicard 
Moody  was  to  be  confidered   as    an  a6l   done,  not  in 
dellruclion   but    in   confirmation   of   the   fettlement. 
cd,  That  the  hufband  and  wife  were  feifed  of  an  en- 
tire eftate   which,  according  to  Lord  Coke,  is   infe pa- 
yable, and  therefore  the  recovery  in  which  the  hufband 
alone  was  vouched,  was  void  in  tolo.     In  reply  it  was 
faid  as  to  the  firft  queftion,  that  Ldivard  Moody  being 
feifed  of  tv/o  eftates   tail,  the  recovery  barred    burh, 
and  as  to  the  fecond,  the  diftinflion  was  relied  on  be- 
tween a  joint  eftate  given  to  the  hufband  and  wife  be- 
fore marriage,  and  a  joint  eftate  given  to  them  after 
marriage ;  the  former  is   feverable,  the   latter  not. — 
Lord  Camden^  Chancellor,  after  taking  time  from  the 
24th  January  to    the   30th    May^  for   confidcration, 
gave    his    opinion,     Firft,  Th:it    the    reco\-ci'y  wa.9    a 
confirmation  of  the  fettlement  and  not  a  deftruclion  of 
it,  being  to  be  confidered  as  a  bar  of   the  old   intail 
only.     This   was   a  flight  qlieftion  and  deferved   little 
notice  ;  v.here  tenant  in  tail  is  vouched,  he  comes  in 
of  every  eftate  he  has  5  if  it  had  been   his  intention 
only  to  have  barred  the   did   intail,  he  would    have 
Vol,  V.  G  g  dcclar^id 
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declared  fo.  2J,  Queftion,  wliich  is  the  only  one 
that  defcrvcs  fcrioiis  confideration,  is  as  to  the  opera- 
tion of  the  recovery.  In  general  a  line  or  recovery  by 
one  joint-tenant  only  fevers  the  joint-tenancv,  and 
operates  on  a  moiety.  Co.  Lit.  187.  makes  the  di- 
ftindion  between  a  joint  cllate  given  to  the  hufband 
and  wife  during  the  marriage,  and  a  joint  eflate  to 
them  before  marriage.  In  the  former  cafe  their  inte- 
reft  is  not  feverable,  in  the  latter  cafe  they  take  in 
moieties.  The  doubt  in  Cupplcdikch  cafe  arofe  on  a 
joint  eilate  during  marriage  ;  and  i  Leon,  270,  is 
miflaken  as  to  Lord  Coke's  doubt,  for  the  cafe  of  a 
joint  eflate  before  marriage  is  not  mentioned  in  Cupplc- 
dlkeh  cafe.  The  queflion  feems  to  have  been  detei- 
mincd  in  Simmo?id*s  cafe,  Moore  92  ;  the  only  doubt 
is,  whether  the  hufband  and  wife  can  hold  moieties ; 
and  in  that  cafe  all  the  Judges  held,  there  were  fevcral 
cflates  tail  between  hufband  and  wife.  It  follows  that 
the  recovery  in  this  cafe  is  a  feverance  of  the  joint 
eftate,  and  pafTes  a  moiety. 

Ante.  f.  17.  §  54.  We   have   feen   that   where  a  tenant  in  tail 

levies  a  fine  and  dies,  leaving  iffue,  it  is  a  doubtful 
point  whether  fuch  iiTue,  by  being  vouched  in  a  com- 
mon recovery  could  bar  the  remainders,  ^e.  depend- 
ing upon  fuch  eflate  tail  But  if  it  is  admitted,  that 
where  a  perfon  is  vouched,  and  vouches  over,  he 
comes  in  of  all  the  eftates  and  rights  which  are  in 
him,  it  will  follov/  that  in  a  cafe  of  this  kind  the  re- 
mainders may  be  barred  by  a  common  -recovery,  in 
which  the  iffue  of  tenant  in  tail  comes  in  upon  the 
voucher. 

5  55 .  A  com- 
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^  SS-    ^  coHimon    recovery    duly   fullered  is  not    VMcCi  of  R?- 

g 


only  a  good  bar  to   an  eftate  tail,  but  is  alfo  a  bar  to    barring  Re 


all  remainders  and  revcrfions  dependinor  on   the  eftate    ^■""'^"'  '"^ 

'  °  Kcvcrljoni. 

tail,  of  which  a  common  recovery  is  fuffered,  and  to 
all  charges  and  incumbrances  created  by  the  perfons 
in  remainder  and  revcrfion. 

§  56.  Thus,  where  Wi/Ii^im  Cc?pel,  being  tenant  in  Capri's  Cnfr, 
tail,  remainder  in  tail  to  Richer d  Capcl^  Richard  ^  "^  ^^' 
Cape!  granted  a  rent-charge  of  ^o  /.  per  ciri?mm  to  his 
fon  ;  afterwards  William  Capel  levied  a  fine  of  his 
eftate  tail  to  two  perfons,  againft  whom  a  pra;cipe  was 
brought,  who  vouched  William  Capel^  and  he  vouched 
over  the  common  vouchee,  by  which  means  a  recovery 
was  fuffered  of  the  lands.  William  Capcl  died  without 
iffue,  and  the  queftion  was,  Whether  this  rcnt-charge, 
granted  by  the  remainder-man,  v/as  barred  by  the 
recovery  ?  It  was  refolved  by  all  the  Judges,  in  the 
Exchequer  Chamber,  That  this  rent-charge  was  well 
barred,  and  that  a  common  recovery,  duly  fuffered  by 
a  tenant  in  tail,  ffjould  not  only  bind  the  rcmainJci-, 
and  all  Icafes,  charges,  and  incumbrances,  granted  or 
made  by  the  perfon  in  remainder,  but  alfo  the  rever- 
fion,  and  all  leafes,  charges,  and  incumbrances, 
granted  or  made  by  the  perfon  in  reverfion  ;  and  that 
there  was  no  difference  between  a  reverfion  and  a 
remainder,  expectant  upon  an  eftate  tail,  in  that 
refpect. 

§  57.  So  where  A.  was  tenant  in  tail,  remainder  to    cVolmlcy'i 
B.  in  fee.     B,  granted  his  remainder  to  a  ftranger  for    ^  j!""' 
life,  with  remainder  to  the  Queen  in  fee,  upon  condi- 
G  e  2  tion. 
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tion.  A.  the  tenant  In  tail,  fufTcreJ  a  common 
recovery  ;  and  the  quellion  was,  Whether  the  reco- 
vtiry  barred  the  eftate  for  life,  and  the  remainder  upon 
condition  to  the  Queen  ?  It  was  refolved,  that  the 
recovery  not  only  barred  the  eflatc  tail  of  J.  but  alfo 
the  eftate  for  Hfe  In  remainder,  and  that  the  remainder 
in  fee  Hmlted  to  the  Queen  was  void. 

Hiidfon  V.  S  i^-  Roichind  Morley  being  feifed  In  fee  made  a 

RcnfoHand       feoffment  to  the  ufe  of  himfelf,  and  the  heirs  male  of 

iJaron, 

X  Lev.  2<?.        his  body,  remainder  In  tail   to  fcveral   other   perfons, 

S'r  T    Rav 

j*^5^  "  with  a  provifo,  that  If  Roivland  and  Edward  his  fon, 

and  I.ady  Elizabeth  Morley  fliould  happen  to  die,  and 
there  fliould  be  no  Ifl'ue  male  of  Rozc'/afid,  that 
then  Ann  Morley  fhould  have  a  rent-charge  out  of 
thofe  lands  of  200/.  a  year,  until  ihe  received  the 
fum  of  2000  /.  Edzvard  Morley,  the  laft  Ififue  male 
of  Rowland  Morley,  made  a  leafe  for  1000  years, 
Jind  afterwards  levied  a  fine  and  fuftered  a  recovery, 
and  died  without  Iflue.  The  queftion  was,  Whether 
the  rent-charge  of  200  /.  a  year,  limited  to  Ann  Mor- 
ley, was  barred  by  this  recovery  ?  It  was  argued,  that 
the  rent-charge  was  only  a  contingent  ufe,  which  was 
ncn  in  ejfe  when  the  recovery  was  fuffcred  :  fo  that 
the  rccompcnce  in  value  could  never  extend  to  it, 
and  therefore  that  it  ou^L^ht  not  to  be  barred.  As  to 
Capers  cafe  it  was  obferved,  that  the  rent  was  barred, 
bccaufe  it  Iffued  out  of  the  remainder  in  tail,  which 
•  was  barred  by  the  recovery.  But  it  was  refolved,  that 
the  rent-charge  was  barred  by  the  recovery,  becaufe 
all  the  eftates  charged  with  the  rent  were  barred ;  and 
that  Capers  cafe  ruled  the  prefent  cafe^  for  in   that 

cafe 
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cafe  all  the  objedions  were  made  which  arofe  in  the 
prefent  cafe.  And  Sir  Matthew  Ihile  obfcrved,  that 
about  the  9  Eljz.  it  was  doubted  whether,  if  a  remain- 
der for  years  were  hmited  after  an  cflate  tail,  it  could 
be  barred  by  a  recovery  fuffered  of  the  efbite  tail ; 
becaufe  the  leafe  for  years  being  only  a  chattel,  no 
recompence  in  value  could  go  to  it  ;  but  it  was  now 
univerfally  allowed,  that  fuch  a  leafe  was  barred  by  a 
recovery. 

§  1^9.   Thus,  if  lands  be   limited  to  A.  for  life,  re-    3  Ktb.  488. 
mainder    to   his  fird  and  other  fons   in  tail,  and,  for 
want  of   fuch   ilTuc,  to    truflees   for  500  years  ;    the 
tenant  In  tail  in  polTellion  may  bar  this  remainder  for 
years  by  a  common  recovery. 

§  60.  A  gift  was  made  in  tail,  determinable  on  the    i  M>Ki.  m. 
donor's  payment  of  looo/.   with   a  remainder  over:    ,  Kcb.  2«'i. 
before  the  day  of  payment,  the  tenant  in  tail  fuffered  a 
common   recovery,    and    it    was  adjudged,    that    the 
right  of  the   donor  to   the    icoo/.   and  alfo    the   re- 
mainder over,  were  well  barred. 


§  61.  The  power  of  fuffering   a  common  recovery    The  r.nvcr  of 
is   one   of   thofe   privileges   which   is   fo   infeparably    Rpco^ctt 
annexed  to  an  eftate  tail,  that  it  cannot  be  retrained    cannot  be 


by  any    condition,    limitation,    provifo,    or    covenant    i  i„ii.  223  ^. 
whatibever.  6  Rep.  4  u. 


§  62.  Thus,  where  C.  Corbet  covenanted  to  ftand    Corbei'»Caf« 
feifed  of  lands  to  the   ufe  of  himfelf  for  life,  remain-    M.ijmay'j 
der  to  the  ufe  of  R.  and  the  heirs  male  of  his  body,   ^V;^ 
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with  divers  remainders  over.  Provided  that  if  R.  or 
any.  of  the  heirs  male  of  his  body  flioulJ  attempt  or 
procure  any  act,  or  thing,  by  which  any  ellate  tail  fo 
hmited,  (hould  be  undone,  barred,  or  determined, 
that  then  the  ufes  and  eilates  to  him  hmited,  who 
fhould  fo  do,  15^0.  fliould  ceafe,  only  in  rcfpecl  to 
fuch  perfun  fo  attempting,  in  the  fame  manner  as  if 
fuch  pcrfon  fo  attempting,  iyc-.  were  naturally  dead  ; 
and  that  then  inmiediatcly  in  all  fuch  cafes,  the  ufes 
of  fuch  lands  fhould  be  to  fuch  perfons  for  fuch  and 
the  like  eilate,  and  in  the  fame  manner  and  form,  and 
witii  fuch  remainders  over,  and  under  fuch  limitations 
and  reflridions,  l5'c.  as  if  fuch  perfons  fo  attempting, 
OY.  were  naturally  dead.  Afterwards  Corbet  died, 
and  R.  the  firil  tenant  in  tail  fuffered  a  common  reco- 
very to  his  own  ufe.  The  perfon  rext  in  remainder 
entered  :  and  upon  the  qucftion,  whether  fuch  entry 
was  lawful  or  not  ?  the  Court  of  Common  Pleas 
vinaninioufly  agreed,  that  this  provifo  to  ceafe  an  eftate 
limited  to  one,  and  the  heirs  male  of  his  body,  as  if 
ihe  tenant  in  tail  'were  dead^  was  repugnanr,  imjjofTible, 
and  againfl  law.  For  the  death  of  tenant  in  tail,  was 
not  a  ceffer  of  the  eflare  tail,  but  the  death  of  tenant 
in  tail,  without  iffuc  of  his  body,  was  the  determina- 
tion thereof, 

Marv  Por-  S   ^.3*    ^°   where    lands  were   devifed    to   feveral 

t;no;ton's  daughters  fucceffively  in  tail,  with  a  provifo,  that   if 

iu  Rco.  37.     any  of  them  fliould  conclude  and  agree  to  or  for  the 

doing  or  execution  of  any  acl,  is'c.  whereby  the  lands 

intailed,  ^c.  or  any  eftate  or  lemainder  thereof  fhould 

by  any  way  or  means,  be  difccntinucd  or  aliened,  or 

fliould 
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flioiilJ  Jo  any  acl  or  thing  whereby  the  lands    nii;>-ht 
not  deicend,  remain,  or  come,  as   Hmited  by  the  will, 
that  then  the  perfon  fo  concluding  and  agreeing  to  or 
for    the   doing   and  execution   of  any  fuch    act,  ^sfc, 
fhould    immediately  after   fuch  conclufion  and  agree- 
ment, Eifc.   lofe  and  forfeit  fuch  eftate  and  benefit  as 
fhe  and  they  might  claim,  in  fuch  manner  as  if  fhe  or 
they  had   never  been  named  in  the  will,  and   thence- 
forth  tlie   edate    and    eilates    limited  to  her  or  them 
(hould  utterly  ceafe,  as  fully  to  all  intents  and  purpofes 
as  if  fhe   or    they   were   dead^  luiihout   heirs    of  their 
bodies.     The  firfl  tenant  in  tail  concluded,  and  agreed  to 
fuffer  a  common  recovery,  and  fuffered  one  accordingly; 
the  next  in  remainder  claimed  the  eftate  as  forfeited ; 
and  contended,  that  if  the  donor    could    not  reflraiii 
the  recovery  after  it  was  fuffered,  becaufe  thereby  the 
remainder  was  barred,  yet   he  might  reflrain  the  con- 
clufion and   agreement  to  fuffer  it,  to  prevent  the  bar 
by  the  recovery.     But  it  was  adjudged,  that  tenant  in 
tail  cannot  be  rellrained  by  any  condition  or  limitation 
from  fuffering  a  recovery  ;  and  that  it  was  abfurd   to 
fay  that  the  recovery  itfelf  cannot   be    prohibited   by 
any  condition  or  limitation  ;  and    yet  that  the  conclu- 
fion or  agreement  to  fuffer  it  may  be  prohibited  ;  and 
it  was  alfo   laid  down  in  the  arguments  in  the  fame 
cafe,  that  the  levying  a  fine   within  flatute  4  Hen.  7. 
c.  24.    and   32  Hen.  8.  c.  2,^.   to  bar  the  iffue,  was  of 
the  number  of  thofe  incidents  to  an  eitate  tail,  which 
could  not  be  rellrained  by  condition. 

§  64.  But  although  a  condition,  that  tenant  In  tall 
fliall  not  fuffer  a  common  recovery,  is  void,  yet  it  has 

G  g  4  been 
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been  determined,  that  a  covenant,  not  to  fuffer  a 
common  recovery,  will  bind  the  aflcts'  of  the  cove- 
nantor. 


Collins  V.  §  61;.  Thus,  where  a  perfon,  in   confideration    of 

1  P.  Wm's,       marriage,  fettled  lands  upon  hinifclf  for  life,  remainder 
"^'j-      ^         to  h  s  intended  wife  for  life,  remainder  to  the  heirs  of 

2  \  ern.  6^^. 

his  body  on  his  wife  to  be   begotten,  remainder  to  his 

own  right  heirs,  and  covenanted  with  the  truflees,  that 

he  would  not  fuifer  any  recovery  to  bar  the  limitations 

in  the  fetllement.     The   hufband  fuflered  a  recovery 

of  thcfe   lands   to    the    ufe    of  himfelf  and  his  heirs. 

Vide  2  Ver-     The  Lord  Chancellor   was  of  opinion,  that  the  cove- 

^■'  nant  did  not  bind  the  land  fo  as  to  defeat  the  recovery. 

Kfn^^v.  But  it  being  preffcd,  that   they  might   be  at  liberty  to 

Auib.  379.       f^c  ^'^'^    executor,    and   recover    out    of  the  perfonal 

affets,  an  ilTue  was  diiefted  to  try  what    the  wife  and 

the  i:Tue  of  the  marriage  were  damnified  by  the  breach 

of  this  covenant. 


Far!  of  Suf-  S  66.  Where  an  heir  in  tail  is  difinherited  by  a  com- 

fi.!k  V.  Mow-  ^^^^  recovery,  snd  feeks  for  relief  in  a  court  of  equity, 

2  P.  VVms.  the  recovery,  together  with  the  deeds    for   making  a 
17''.  .            . 

i^(.ttifi)n  V.  tenant   to  the  pra:c}pe,  will  be  dire6lcd  to  be  brought 

l-aniri-non,  ^jefore  a  iVIafl-cr,  that  the  perfon  thus  barred  may  have 

3  P.  Wms. 

3-^)3.  an  opportunity  of  inrpe£ling  them,  and  of  feeing  whe- 
tlier  any  thing  can  be  difcovered  for  his  advantage. 


THLi: 
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RECOVERY. 


CHAP.  XL 

Of  the  Force  mid  Fffed  of  a  Recovery  in  barring  ether 
Ejlatcs  and  Interejh. 


§  2.  Dotver,  Sec, 
7.   Jni/}   Eft  ate  s. 
12.    What   Pfjftjjion  necejfary. 
\'i.  Poivers  /Ip pendant onn  Crojs. 


^2  2.    Conditions  Collateral. 
28.   Coutlii^cnt  Remain Jers. 
3  I .   H^'rit  of  Error. 


Section  i. 
COMMON  recovery  differs  very  much  In  Its 
operation  from  a  fine,  for  it  has  not  the  power 
of  eftiiblifhing  an  undoubted  title  after  a  certain  num. 
bcr  of  years.  A  fine  was  originally  adopted,  as  a 
public  and  folemn  mode  of  alienation  ;  and  its  eftecl 
in  barring  intails,  arofe  in  confcquence  of  a  pofitivc 
law,  made  fome  centuries  afterwards.  A  recovery 
was  firfl  generally  introduced  for  the  purpofe  of  bar- 
ring intails  only,  and,  therefore.  It  has  not,  in  fome  rc- 
fpcfts,  fo  extenfive  and  powerful  an  effed  as  a  fmc. 
But  in  confequence  of  the  principle,  that  where  a  com- 
mon recovery  is  fuffered,  the  rccovcror  thereby  ac- 
quires a  new  eflate  in  fee-fimple,  it  has  been  deter- 
mined, that  a  recovery  Is  a  good  bar  to  feveral  other 
filates  and  interefls  in  land,  befides  eflates  tail. 

S  2.  By 
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Dower,  &c.  §  2.  By  the  common  law,  where  a  hufband  being 

'^^^'  impleaded,  had  given  up  the  land  demanded  to  his  ad- 
verfary  de  pleno,  that  is,  by  a  regular  judicial  furrender, 
the  juHices,  upon  a  writ  of  dower  brought  by  the  wife, 
would  adjudge  the  wife  her  dower.  But,  where  the 
land  was  loft  by  default,  there  was  a  difference  of  opi- 
nion ;  fome  juftices  holding  that  the  widow  was,  in 
fuch  a  cafe,  entitled  to  dower,  others,  that  fhe  was 
not.  To  remove  this  ambiguity,  it  was  declared  by  the 
a^L^wic  o^  Wejtminjlcr  1.  c.  4.  that  a  woman  claiming 
her  dower,  fhould  be  heara  in  this  cafe  as  in  the  for- 
mer ;  and  if  it  was  objected'  to  her,  that  her  hufband 
loft  the  land  by  judgment,  fo  that  flie  ought  not  to 
have  any  dower,  and  upon  enquiry  it  was  found  to  be 
a  judgment  by  defiiult,  then  that  the  tenant  fhould 
further  fhew,  what  he  had  a  right  to  according  to  the 
writ,  which  he  had  firft  brought  againft  the  hufband  ; 
and  if  he  proved  the  hufband  had  no  right,  nor  any 
one  but  himfelf,  then  that  the  judgment  fhould  be  quod 
tencns  rccedat  quietus^  and  quod  uxor  nihil  capict  de  dote  ; 
but  if  he  could  not  fliew  that,  then  that  the  woman 
fhould  have  judgment  quod  recuperet  dotcmfuanu 

§  3.  It  follows,  from  thefe  principles,  that  a  com- 
mon recovery  fuffered   by  a  hufband   alone,  will   not 
bar  his  wife  of  dower,  but  if  the  wife  joins  in  fuch  re- 
2  Rep  -A  n      covery,  it  will  be  a  good  bar  to  her  claim  of  dower  out 
10—43  a.         of  the  lands  comprifed  in  the  recovery,  although   fhe 
**        '  can  have  no  recompence  in  value,  and  the  wife  fliall  be 

fuppofed  to  have  joined  in  fuch  recovery,  for  the  fele 
purpofe  of  barring  herfclf  from  claiming  her  dower. 

II  §  4.  Thus, 


r///r  XXXVI.     Recovery.     Cb.  xl.  5  4—8.  ^^^ 

§  4.  Thus,    in   the   ci'iit    of   Earc  w  Snorj,  it    was    Ante  ch.  10. 
aCTeed  by  all  the  Iudo;es,  that  the  wife  was   named  in    V'^'^  ' 'r'  -*' 
iht  pi-i^cipCj  in  order  that  flie  might  be   barred  of  her 
dower,  for  which  purpofe  women  were  ufually  named 
in  recoveries  had  againit  their  hufoands. 

§  5.  A  woman  may  alfo  bar  herfelf  of  her  jointure, 
by  joining  her  hulband  in  fufFering  a  common  recovery, 
in  the  fame  manner  as  if  Ihc  had  joined  him  in  levying 
a  fine,  and  for  the  fame  reafons. 

§  6.  If  a   married  woman,  having  the   trufl  of  a    Indedon  v. 
term  in  her,  joins  her  hulband  in  falTering  a  common    ,  AiIc'^a-o. 
recovery  of  the  lands  out  of  which  the  term  is  created, 
file  will  be  thereby  barred  of  all  her  claim  to  it,  for 
ilie  comes  in  by  voucher,  in  privity  of  all  her  eflate 
legal  and  equitable. 

§  7.  A  common  recovery  fuffered  by  a  ccjlui  que    Truft  Eftatci. 
irujl  in  tail,  who  is   in  polTefiion  under  the  truRees, 
will  be  fufiicient  to  bar  all  remainders    and  reverfions 
depending  on  fuch   edatc  tail,  although  there  be  no 
legal  tenant  to  the  prccclpc, 

§  8.  Sir  Francis  North  purchafed  certain  lands  in    Nortl>  v. 

Effix  from  Richard  AlUnpcn,  who  was  cejlui  que  irujl   ^^^p"'^'^'^" 

in  tail  of  them,  with  remainders  over,  and  had  fuffered    2  ^han.  Ca. 

6j.  78. 
a  common  recovery  ;  but  there  was  no  legal  tenant  to    ,  Vtrn.  1 5. 

the  prcEcipc^  the   freehold  being  in  the  trudces,  who    '^•"^^'"*- 9'- 
were  not  parties  to  the   recovery.     The  queifion  was, 
whether  the  remainders  expectant  on  the  eftate  tail 
v/ere  barred  by  this  recovery.     The  decree  was  in  thefe 

words : 


a6o 


BcTcr'.y  V. 
Bcvcr!eT, 

2  Vein.  131. 
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words  :  "  His  Lordfhip,  upon  Icng  debate  of  the  mat-' 
"  ter,  on  hearing  what  was  alleged  by  the  counfel  on 
"  either  fide,  touching  the  fame,  declared  that  he  was 
"  fully  fatisfied  that  the  faid  recovery  did  fulnciently 
'•  bar  all  remainders  depending  upon  the  eflate  tail  of 
"  R::hurd  Allington  who  fuffered  the  fame  ;  it  being 
*'  a  general  mle,  that  any  legal  conveyance  or  affur- 
"  ance  by  a  cejini  que  trvfl  fhall  have  the  fame  effect 
"  and  operation  upon  a  truft,  as  it  fhould  have  had 
**  upon  the  eftate  in  law,  in  cafe  the  trufhees  had  exe- 
*'  cuted  their  truft ;  otherwife  truftees,  by  refufmg  or 
"  net  being  able  to  execute  ihdr  truft,  might  hinder 
"  the  tenant  in  tail  of  that  liberty,  to  difpofe  of  his 
"  eftate,  and  bar  the  remainders,  which  the  law  gives 
"  him  as  incident  to  his  eftate,  which  would  be  ma- 
"  nifeftlv  inconvenient,  and  tend  to  the  introducing]: 
"  of  perpetuities." 


Roblnfon  t. 

Cxinamiijg, 
Forreft.  167 
lAtk.  4-3. 


§  9.  Recoveries  of  this  kind  only  operate  on  the 
truft  eftate  whereof  they  are  fuffered,  and  the  equitable 
remainders  expectant  thereon ;  but  do  not  affect  any 
legal  eftate,  fo  that  the  legal  remainder  cannot  be 
barred  by  an  equitable  recovery. 


Sahln  f  • 
Thornton, 
cited 

1  Brown's 
Cafes  in 
Chan.  7J. 
Arab.  Kcp. 
54-.  699. 


§  10.  Thus,  where  John  Thorntonhem^  feifed  of  the 
premifes  for  life,  with  remainder  to  his  firft  fon,  Thomas^ 
in  tail  male,  remainder  to  his  fecond  fon,  James,  in 
tail  male,  forfeited  in  the  rebellion  in  1745-  The 
eftate  for  life  being  put  up  for  fale  by  the  commiftion- 
ers,  was  bought  by  Tkomas  (the  tenant  in  tail)  but  in 
the  name  of  a  truftee.  Thomas,  thus  having  the  equi- 
table eftate  for  the  life  of  his  father,  and  the  legal 

eftate 
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eflate  tail,  fufiered  a  recovery,  and  foon  after  died, 
leaving  ilTue  a  daughter,  wife  to  the  plaintiff.  Jamesy 
the  fecond  fon,  took  pofTeiTion,- fuffered  a  recovery 
(after  the  death  of  his  father  and  the  truflee,  in  whom 
his  edate  veded)  and  died,  leaving  two  daughters,  the 
defendants,  who  were  in  pofTeflion.  The  bill  was  filed 
by  Sah'in,  in  right  of  his  wife,  for  an  account  of 
profits,  and  to  have  the  eflate  delivered  up.  Upon 
the  hearing  at  the  Rolls,  his  Honour  ordered  the  bill 
to  be  retained  for  a  year,  v/ith  liberty  for  the  plaintiff 
to  tr)^  the  validity  of  the  recovery  at  law.  But  it  was 
the  opinion  of  the  court,  that  T/jomas's  eftate  for  hfe 
being  an  equitable  eilate,  and  his  eflate  tail  a  legal 
eilate,  did  not  enable  him  to  fuffer  either  a  perfect  ShapUr.d  v. 
legal  or  a  perfect  Cvquitable  recovery,  and,  therefore,  iCrown'sCz. 
the  recovery  fuffered  operated  nothing.  '^  Chan.  75. 

§  II.  It  has  been  held,    in  a   modern  cafe,   that    Brj-dgei  v. 
where  an  eflate  is  devifed  te  a   perfon  in  fee-fimple,    ^  Vei?""- 
upon  truil  for  feveral  peifons  fucceiTively  in  tail,  re-    ^'®- 
mainder  in  tail  to  the  devifee  in  trufl,  fuch  a  remainder 
may  be  barred  by  an  equitable  recovery  ;  for  to  create 
a  merger  of  the  equitable  in  the  legal  eflate,  by  their 
union,  both  eflates  mufl  be  co-cxtcnfive  and  commen- 
furate;    and,    therefore,    that   an   equitable   recovery 
would  bar  an  equitable  remainder  in  tail  in  the  perfon 
who  had  the  whole  legal  fee. 

^  12.  In  recoveries  of  this  kind,  there  mufl  be  aa   Y"^^^  ^f'^' 
equitable  tenant  to  the prac'ip:,  that  is,  the  trufl  eflate 
mail  be  conveyed  to  a  third  perfon,  againfl  whom  the 

writ 
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writ  muft  be  brought,  in  the  fame  manner  as  iii  re* 
coveries  of  legal  eftates. 

Burnaby  V.  §  ^S-  Where  an  eflate  T\'as  devlfed  to  triiflces   and 

[l  rr  their  heirs,  in  trufl  to  receive  and  pay  over  the  rents 

3  Vcf.  Jun,  '  ^    ■' 

266.  and  profits  to  a  married  woman  for  life,  for  her  fepa- 

rate  ufe,  and,  after  her  deceafe,  to  convey  to  her 
daughters  as  tenants  in  common  in  tail,  with  remain- 
der, it  was  held,  that  the  wife  took  an  equitable  eftate 
for  life,  and  that  a  conveyance  from  her  and  her  huf- 
band,  by  leafe  and  relcafe,  was  fufEcient  to  make  a 
good  equitable  tenant  to  the  precipe, 

2Ch.  Ca.  64.  §14.  If  there  be  a  r(y?;^/  que  trujl  for  life,  before 
the  cejiiii  que  truft  in  tail,  fo  that,  in  cafe  the  legal  eftate 
had  been  conveyed  according  to  the  trufts,  the  tenant 
in  tail  could  not  bar  the  eftate  tail  by  a  common  reco- 
very, there  the  ceftui  que  truji  in  tail  cannot  bar  his 
eftate  tail  by  a  recovery. 

Tit.i3.ch.  1.        S  ^5*  Where  an  eftate  is  conveyed  or  devifed  to 
^'  ^7*  truftccs  and  their  heirs,  upon  truft  to  pay  debts  gene- 

rally, or  fuch  debts  as  are  fpecified,  and  after  payment 
of  fuch  debts,  or  when  fuch  debts  fliall  be  paid,  then 
in  truft  for  A.  B.  or  in  truft  to  convey  fuch  parts  of 
the  eftate  as  ftiall  remain  unfold  to  J.  B.  in  either  of 
thofe  cafes  J.  B.  has  a  truft  eftate  in  the  furplus  vefted 
in  him  immediately  upon  the  execution  of  the  d«ed,  or 
the  death  of  the  tcftator,  and  may  fuffer  an  equitable 
recovery  of  fuch  eftate. 

§  1 6.  This 
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§  16.  This  point  was  lately  invcftigated  with  great 
learning  and  ability  in  confequencc  of  an  objection  that 
was  made  to  the  title  of  the  Marquis  of  Bath  to  an 
eftate  upon  the  following  cafe  ; 

By  a  fettlement  previous  to  the  marriage  of  Lord   Aide  Collrc- 

T>      ?     ^  1         T  TT"  ?\  •        n  tanca  luriiU- 

Bath  (then  Lord  Vveyjnoiith)  certam  eltates  were  con-  ^a,  vol.  i. 
veved  to  the  ufe  of  Lord  BatJj  for  life,  remainder  to  P-  ''■^' 
the  intent  that  Lady  Bath  fliould  receive  a  jointure,  re- 
mainder for  a  term  of  years  to  raifc  portions  for 
younger  children,  remainder  to  the  firfl  and  other  fons 
of  the  marriage.  The  eflate  thus  fettled  being  fubjed 
to  feveral  incumbrances,  other  eftates  were  limited  to 
truftees  in  fee,  upon  trufl  to  (land  feifed  thereof  as  a 
collateral  fccurity  to  protc6t  the  fettled  eflates ;  and,  in 
order  to  difcharge  the  faid  incumbrances,  it  was  declar- 
ed, that  the  truftees  fhould,  by  mortgage  or  fale  of  the 
eftates  conveyed  to  them,  raife  fuch  funis  of  money  as 
fliould  be  neceffary  to  pay  off  the  incumbrances  ;  and 
it  was  agreed,  that  after  all  the  incumbrances  (hould 
be  paid,  and  all  the  other  trulls  fliould  be  performed, 
the  truftecs  fliould  ftand  feifed  of  fo  much  of  the  faid 
eftates  as  fliould  remain  unfold,  and  of  the  equity  cf 
redemption  of  fo  much  as  fliould  have  been  mortgaged, 
upon  trufl  to  fettle  and  convey  the  fame  to  Lord  Buih 
-for  life,  remainder  to  his  firfl:  and  other  fons  in  tail 
male.  No  HUe  or  mortgage  was  ever  made  by  the 
truftees,  nor  were  any  of  the  incumbrances  paid  ctf 
until  1787,  when  Lord  Bath  and  his  cldeft  fon  joined 
•  in  a  recovery  of  the  eftates  which  had  been  conveyed 
to  the  truftees.  The  vahdity  of  this  recovery  was  ob- 
jeded  to,  becaufe  it  was  fuffered  before  the  debts  were 

paid, 
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2A(k.  578.  paiJ,  and  the  objection  was  founded  on  a  didum  of 
I  ctey  144.  Lqj.jJ  Hardwicke  in  the  cafe  of  Bagshaiv  v.  Spencet"^ 
which  was  a  devife  to  five  perfons  and  their  heirs,  in 
truft:  to  pay  debts,  and  then  as  to  one  moiety  to  the 
ufe  of  Benjamim  Ba^sbaw  for  Hfe,  remainder  to  truf- 
tees  to  preferve  contingent  remainders,  remainder  to 
the  heirs  of  the  body  of  Be?ija?nin  Bags  haw,  remainder 
over.  Benjamin  Bagsbaw  fuffered  a  recovery  before 
the  debts  were  paid,  and  a  fuit  in  Chancery  being  in- 
flituted  to  afcertain  what  eflate  Benja?mn  Bagsbaiv  took 
by  this  devife.  Lord  Hardwicke  faid,  that  the  devife 
to  Benjariiin  Bagshaw  was  merely  a  truft  in  equity,  for, 
as  the  firfl  devife  was  to  the  truflees  and  their  heirs, 
It  carried  the  whole  fee  in  point  of  law  ;  that  it  could 
not  be  conflrued  an  executory  devife  of  the  legal  eflate, 
for,  in  that  cafe,  it  would  be  too  remote,  being  given 
after  all  debts  fhould  be  paid,  which  might,  in  point 
of  time,  exceed  a  life  or  lives  in  being,  or  any  other 
time  allowed  by  law.  After  which,  his  Lordfliip  is 
flated  to  have  faid  thefe  words :  "  That  the  recovery 
*'  fuffcred  was  before  the  debts  were  paid,  and,  confe- 
"  (\\iiQ\\\.\yt  Bags  haw  could  not  make  a  good  tenant  to  the 
"  precipe  to  fupport  the  recovery."  Upon  the  autho- 
rity of  this  pafl'age,  it  was  contended,  that  whether  the 
limitation  to  Lord  Bath  was  confidered  as  a  fpringing 
or  fliifting  ufe  at  law,  or  a  fpringing  executory  trufl, 
it  was  not  barred  by  the  recovery  fuffered  by  Lord 
Bath,  becaufc,  at,  the  time  of  futfering  the  recovery, 
the  event  on  which  the  hmitation  was  to  take  cfleft, 
namely,  the  difcharge  of  the  debts,  had  not  happened. 
On  the  other  fide,  it  was  clearly  laid  down  and  proved 
by  Sir  John  Scott,  Mr.  Maddocks,  and  Mr,  Fcarne,  that 

the 
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the  limitation  to  Lord  Bath  m  the  fettleinsnt,  gave 
him  an  immediate  vefled  intereft  in  the  furplus  of  the 
eftate  after  payment  of  the  debts ;  that  in  the  cafe  of 
Bagshaw  and  Spencer,  both  the  Mailer  of  the  Rolls 
and  Lord  Hardwicke  agreed,  that  the  devife  to  Ben- 
jamin Bagshazv  was  an  intereft  aiSlually  vtfted  in  him. 
As  to  the  idea  of  its  being  an  executory  devife  of 
the  legal  eftatc,  Lord  Hardzvicke  faid,  if  the  will  was 
to  be  conftrued  in  that  manner,  the  devife -would  be 
too  remote,  being  after  p?iyment  of  dthfs  ;  bat  even 
admitting  it  to  be  a  good  executory  devife  of  the  legal 
eftate  to  Be?ijcimi?i  Bagshaw,  yet  it  did  not  veft  in  him, 
nor  could  his  devifee  claim  it,  hecaufe  the  recovery  ivas 
fuffered  before  the  debts  zvers-  paid,  and  confequently 
ivhilji  the  fee  ivas  in  the  truflecs,  fo  that  he  could  not 
vidke  a  good  tenant  to  the  precipe.  The  meaning  of  the 
expreffion  of  Lord  Hardwickc  ^o  much  relied  on,  v;a$ 
therefore  no  more  than  this — that  a  perfon  to  whom 
an  executory  devife  of  a  legal  eftate  is  made  cannot 
fufFer  a  recovery  until  the  event,  on  which  the  exe- 
cutory devife  is  directed  to  take  efT^Ll,  has  happened. 

It  was  admitted,  that  there  was  a  ftrJ£l  analogy  be- 
tween executory  devifes  and  fpringing  executory  trufts, 
from  which,  it  was  concluded,  that  if  a  devife  of  an 
eftate  a.fter  payment  of  debts  was  not  good  as  an  exe- 
cutory devife,  a  limitation  of  the  fame  kind  in  a  deed 
v/ould  be  void  as  a  future  executory  truft  ;  confe- 
quently,  the  truft  created  in  Lord  Bath^^s,  fettlement, 
to  fettle  the  eftates  after  payment  of  the  debts,  would 
have  been  void  as  an  executory  u^e  or  truft,  and  the 
eftate  muft  have  refulted  to  Lord  Batb  and  his  heirs 

Vol.  V.  H  h  who 
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who  was  the  original  owner  of  the  inheritance  ;  frorri 
whence  it  followed,  that  any  conveyance  by  Lord 
Bath  would  make  a  good  equitable  title,  fubjccl  to 
the  truft  for  payment  of  the  debts.  It  was,  laftly, 
faid,  that  the  payment  of  debts  was  not  a  condition 
precedent,  which  muft  be  performed  before  a  fubfe- 
quent  limitation  or  devife  could  take  effect,  but  fuch 
fub  equent  limitation  or  devife  was  an  intereft  commen- 
cing at  the  fame  time,  and  concurrent  with  the  limita- 
tion or  devife  for  payment  of  debts ;  and  the  words 
after  payment  of  debts ^  or  '■jjhcn  tks  debts  fhall  be  paid^ 
only  denoted  the  order  or  courfe  in  which  the  feveral 
interefts  fhould  take  place  in  point  of  adlual  pofleffion 
and  perception  of  the  profits,  without  preventing  the 
fubfequent  eflates,  whether  legal  or  equitable,  from  be- 
coming veiled  in  intercfl,  at  the  fame  time  with  thofe 
which  were  prior  to  them  in  point  of  limitation. 


Pftr^ot  V  §  ^  7*  ^^  '^^'^s  determined  in  a  modern  cafe,  that  a 

Waller,  3V'tf,  truft  cftatc  paffcd  by  the  deed  to  make  a  tenant  to  the 
pracipe,  the  words  being  fufTiciently  extenfive  for  that 
purpofe,  although  the  tenant  in  tail  did  not  apprehend 
at  the  time  that  the  edate  belonged  to  him  ;  and  that, 
as  no  advcrfe  pofleffion  was  fhewn,  the  rightful  owner 
mufl:  be  prefumed  to  have  been  in  poflcflion. 

Powers  Ap-  §  J^'  Where  a  perfon  has  a  power  appendant,  or 

p-nd^nt,  onn   \^  jTrofp,  if  he  fuffers  a  recovery  of  the  lands,  to  which 

Grois.  " 

the  power  relates,  it  will  bar  and  deflroy  it,  becaufe 

the  lands  are  fuppofed  to  have  been  recovered  by  a 

right  which  is  paramount  to  that  of  th$  perfon  who 

II  created 
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created  the  power,  and  which  therefore  ovcr-rcachcs 


It. 


§  19.  Thus,  where  lands  were  devifed  to  Bernard   Kingv.  Md- 
Melling  for  Hfe,  and,  after  his  death,  to   the  ifTuc  of    '!j^'  ^    '^''" 
his  body  by  a  fecond  wife  (he  having  at  the  time  of  the    ^  ^^*''^'  225- 
devife  another  wife),  and  for  default  of  fuch   ifluc,  to 
John  MclUng,  provided   that  Bernard  might  fettle  a 
jointure  on  his  fecond  wife.     Bernard  Melling  entered 
on  the  death  of  the  devifor,  and,  during  the  life  of  his 
firfl:  wife,  fuifered  a  common  recovery,  to  the   ufc   of 
himfelf  and  his  heirs. 

It  was  agreed,  in  the  Exchequer-chamber,  by  all 
the  judges,  ift.  That  Bernard  Melling  took  an  cfl;ate 
tail  by  the  devife  ;  and,  2d,  That  the  power  to  make 
a  jointure  was  deftroycd  by  the  recovery. 

§  20.  A  fetilement  was  made  of  lands  to  the  ufe  of   c,.^^.\\\c  ^. 
A.  for  ninetv-nine  years,  if  he  fnouid  fo  long  live,    l^'^ckcit, 

^  ,  1  P.  Wm^ 

remainder  to  truftees  during  the  life  of  y^.  to  preferve  777. 
contingent  remainders,  remainder  over,  with  a  power 
to  A.  to  charge  the  lands  with  divers  fums  of  money. 
A.^  the  truflees,  and  the  remainder-man  in  tail,  joined 
in  fuffering  a  common  recovery,  and  declaring  new 
ufes  thereof,  viz.  to  the  ufe  o'i  A,  for  life,  with  re- 
mainder over.  It  was  determined,  that  the  joining  of 
A.  in  making  the  new  fettlement,  without  referving  a 
power  to  charge  the  premifes  with  the  faid  money,  had 
deftroyed  that  power  which  A.  had  of  charging  ;  for 
the  contrary  conftrudion  would  enable  him  to  defeat 
his  own  grant. 

Hh2  S  21.  Powers 
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Tit.  35.  §  21.  Powers  collateral  to  the  land  arc  not  barred 

ch.  10.  f.  54'    , 

by  a  common  recovery,  for  the  fame  reafon  that  they 

are  not  barred  by  a  fine. 


Ccndlticns  §  2  2.   A  common  recovery  fufFered  by  a  tenant  in 

Fearne  3 10.  ^^^'5  ^^^^  all  collateral  conditions  which  are  to  take 
place  on  the  determination  of  fuch  eflate  tail. 

Page  V.  §  23.  Thus  J  where  Nicholas.  Scarlc  devifed  lands  to 

Hayward,  ... 

P.'gct  176,  his  niece  Mary  Bryant,  and  the  heirs-male  of  her  body, 
upon  condition,  and  provided  flie  intermarried,  and 
had  iiTue  male  by  a  perfon  firnamed  Seark,  and,  in 
default  of  both  thefe  conditions,  he  devifed  the  lands 
to  Elizabeth  in  the  fame  manner,  Mary  Bryant  mar- 
ried one  Cliffy  and  with  him  levied  a  fine,  and  fufFered 
a  recovery  of  the  lands  in  which  fhe  and  her  hufband 
were  vouched.  It  was  adjudged  by  the  whole  court ; 
ift.  That  the  eftate  devifed  to  M^zr;' was  a  good  eflate 
In  fpecial  tail ;  that  is,  to  her  and  the  heirs -male  of  her 
body  begotten  by  a  Searic  ;  2d,  That  the  words  upon 
condition,  ^c,  though  exprefs  words  of  condition, 
jliould  be  taken  to  be  words  of  limitation  ;  3d,  I'haf 
the  eflate  tail  of  Mary  did  not  ceafe  by  marrying  a 
perfon  whofe  name  was  not  Seark,  becaufe  flie  might 
pofTibly  furvivc  her  firil  hufband,  and  afterwards  marry 
a  perfon  cf  the  name  of  Sgaric  ;  4th,  That  if  the  eflate 
had  been  devifed  to  Mary,  and  the  heirs-male  of  her 
jbody,  by  a  Searle  to  be  begotten,  provided,  and  upon 
condition,  that  if  fhe  married  any  other  perfon  but  a 
Bcarlc,  the  eflate  fhouid  go  over,  a  common  recovery 
fufFered  before  marriage  would  bar  the  eflate  tail  and 
remaindera'j  and  the  court  tcck  a  difference  between  a 

collateral 
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collateral  condition,  and  a  condition  that  runs  with  the 
land  ;  for  if  a  donor  refcrvcs  a  rent  with  a  condition  to 
re-enter,  a   recovery  will    not    bar   it ;    alilcr,  if  the    iMod,  108. 
condition  be  to  re-enter  for  non  payment  of  a  fum   2  Lev.  28. 
in  grofs. 

§  24.  So,  where  lands  were  devifed  to  feveral  per-   Gulliver  v. 
fons  fucceffively  in   tail,  and  a  claufc  was  inferted  by      n  ^*  ^^,^ 
the  teftator,  that  whenever  the  eftates  devifed  /hould 
come  to  any  of  the  perfons  therein  named,  they  fliould 
take  upon  them  the  name  of  W-  only.     The  firft  per- 
fon  to  whom  the  lands  were  devifed  in  tail,  fuffered  a 
common  recovery  of  the  eftate  tail,  in 'which  he  was 
vouched,  and  vouched  over,  and  never  took  the  name 
ci  W. ;  the  perfon  v/ho  was  next  in  remainder,  entered 
for  a  breach  of  th-e  provifo^  on  account  of  the  fird  de- 
vifee's  not  having  changed  his  name.     It  was  agreed   Amb.  Rep. 
by  the  whole  court,  that  if  this /roi-//^  were  confidered   ^ 
as  a  condition,  it  was  collateral  and  fubfequent,  and 
^vas  therefore  well  barred  by  the  recovery. 

§  25.  Devereiix  Edgar  htm^  it\[cd.  of  the  premifes   Driver  ex 
in  queftion,  devifed   them  as  follows  :  "  I  give  and   '^e'^- ^^gar 

^  o  V.  fidgar, 

*'  bequeath  unto  'my  daughter  Temperance  Edgar,  all  Cowper  irj. 
*'  that  my  farm  or  eftate  called  the  Breed  Farm,  Zffc. 
"'  to  hold  the  fame  from  and  after  the  death  of  my 
*'  wife,  to  the  faid  Temperance  my  daughter,  and  tjo 
*'  the  heirs  of  her  body  lawfully  begotten ;  and  for 
**  want  of  fuch  heirs,  to  my  right  heirs  for  ever. 
Item,  I  give  and  bequeath  unto  my  daughter  Mary 
"  Edgar  all  that  my  farm,  ^c.  to  have  and  to  hold 
*'  to  the  faid  Mary^  and  to  the  heirs  of  her  body  law- 

H  h  3  "  fully 
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"  fully  to  be  begotten ;  and  herein  my  mind  and  will 
"  is  further  declared,  that  in  cafe  either  of  my  faiJ 
"  daughters  Temperance  or  Mary  Ihall  happen  to  die, 
**  or  depart  this  life,  fmgle,  married,  or  widows,  not 
*'  leaving  children  or  child  living  at  their  deceafe  le- 
"  gaily  begotten,  that  then  her  gift,  legacy,  or  bequefl 
**  herein,  or  eftate  given  her  by  this  my  will,  fhall  be 
**  entirely  void  as  to  inheritance  of  heirs,  and  of  none 
*'  effc£t ;  and  the  eftate  fo  given  her,  fo  dying  without 
"  heirs  of  her  body,  fhall  defcend  and  go  to  my  heir 
•*  male  and  his  heirs  male."  Mary  Edgar  fuffered  a 
recovery  of  the  premifes  in  queftion,  to  the  ufe  of 
herfelf  in  fee,  and  afterwards  died  unmarried.  The 
queftion  was.  Whether  the  recovery  fuffered  by  Mary 
Edgar  barred  the  limitation  over  ?  Lord  Mansfield 
faid,  the  validity  of  the  recovery  fuffered  by  Mary 
depended  upon  whether  fhe  was  tenant  in  tail,  or  tenant 
for  life  of  the  eftate  thus  devifed  to  her.  Now  the  eftate 
was  given  to  her  and  the  heirs  of  her  body,  which  was  an 
eftate  tail ;  neverthelefs,  the  intention  of  the  teftator  might 
reftrain  that  eftate  of  inheritance,  and  confine  it  to  an 
eftate  for  Hfe  only;  and,  although  it  was  Infifted,  that  the 
teftator  had  reftrained  the  eftate  of  inheritance  during 
her  life,  yet  he  had  only  reftrained  it  upon  future  con- 
tingencies, the  firft  of  which  was  the  event  of  her  own 
death ;  but,  until  that  contingency  happened,  the  in- 
heritance was  in  her.  'J'he  fccond  was  upon  her  leav- 
ing no  children.  It  was  maiiifcft  that  the  intention  of 
the  teftator  was,  to  prevent  a  common  recovery  being 
fuffered  ;  but  where  a  teftafor  intends  that  which  by 
law  he  cannot  do,  the  law  will  not  allow  his  intention 
■     ■   ''      "'^.     If,  therefore,  Mary  Edgar  was  tenant 

in 
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in  tail  to  the  hour  of  her  death,  nothing  was  [o  clear 
as  that  all  conditions  limited  upon  fuch  an  eflate  tail, 
were  avoided  by  the  common  recovery  which  had  been 
fuffered  ;  and  the  court  were  of  opinion,  that  Alary 
took  an  eftate  tail  by  the  devife. 

§  16.  Although  a  common  recovery  fuffered  by   a    F-am-  Ex 
tenant  in  tail  bars  all  collateral  conditions  fubfequent,  '  "' 

and  limitations  over ;  yet  a  common  recovery  has  this 
operation  only  when  fuffered  by  a  tenant  in  tail ;  for 
a  recovery  fuffered  by  a  tenant  in  fee-fimple  will  not 
Ibar  an  executory  eflate,  conditional  limitation,  or  col- 
lateral condition,  as  will  be  fliewn  in  a  fubfequent 
chapter. 

§  27.  If  a  gift  in  tail  be  made,  rendering  a  rent,   wiivtc  v, 
and  the  tenant  in  tail  fuffers  a  recovery,  it  will  not  bar   }:Y'''^'  ^''°' 

EI  z  7(;2. 

the  rent,  which  will  ftill  remahi  as  a  collateral  charge    2  Lev.  30. 

on  the  land  diflrainable  of  common  right;  for  fmce  the    pi'^oil  ijq. 

tenant  in  tail  took  the  land  fubjecl  to  that  charge  by 

ths  original  donation,  the  recoveror  who  claims  under 

him  can  only  have  the  eflate  in  the  fame  manner  as  he 

who  fuffered  the  recovery  had  it.     But  if  there  had 

been  a  condition  of  re-entry,  on  the  non-payment  of 

the  rent,  it  would  have  been  deflroyed.  j 

§  28.  A  common  recovery  bars  all  contingent  re-  c^njij^^nt 

mainders  depending  on  the  eflate  whereof  the  recover)-  Remuindcn. 

is  fuffered,  becaufe  the  recovery  deflroys  the  particular  f  - ' 
eflate  on  which  the  contingent  remainders  depend. 

Hh4  §29.  Thus. 
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PlunVeit  r.  §  29.  Thus,  where  a  perfon  devifed  lands  to  his- 

I  Lev.7t.        eldefl  fon  Thomas  for  life,  and  if  he  died  without  ilTue 

S1rT.Ray.28    livinc:  at  the  time  of  his  death,  then  he  devifed  the 

Gilb.  Ufcs  ^  ,       ^  ,  .   ,    . 

i^^  lands  to  another  fon  and  his  heirs ;  but  if  Thomas  had 

iffue  living  at  the  time  of  his  death,  that  then  the  fee 

fiiould  remain  to  the  right  heirs  of  Thomas  for  ever. 

Thcmas  entered  upon  the  death  of  his  father,  and  fuf- 

fered  a  common  recovery,  and  afterwards  died  without 

iffue.     It  was  refolved,  that  Thomas  was  tenant  for  life, 

with  a  contingent  remainder  in  fee  to   his  right  heirs, 

and  that  the  contingent  remainder  was  deflroyed  by  the 

recovery. 

§  50.  So  where  lands  were  devifed  to  ^.  for  life, 
Loooington 
V,  KIme,  without  impeachment  of  wafte  ;  and,  in  cafe  he  fhould 

20^*  ^^^^'      have  any  iffue  male,  then  to  fuch  ilTue  male,  and  his 

Salk.  243.        heirs  for  ever;  and  if  he    Ihould   die  without   iifue 

3  Lev.  4.^1. 

Fcaine  2«2.  male,  then  to  B.  and  his  heirs  for  ever.  A.  entered, 
fuffered  a  common  recovery,  and  died  without  ilTue ; 
and  it  was  held,  that  the  remainders  over  being  con- 
tins:ent,  were  barred  by  the  recovery.     Another  cafe 

Carter  v.  ...  . 

iJamadiilon,     arofc  on  this  wlll,  in  wnich  the  fame  point  was  deter- 
*    ■     ■  ^°^"     mined  by  the  Houfe  of  Lords.     And  in  the  cafes  of 

Doe  ex  dcm.  Brown  v.  Holm,  3  Wilfons  Reports  237. 

Goodright  v.  Dunham,  Douglas  264..  and  Goodright  v. 

Billington,  id.  y^T^.  this  dodrine  is  confirmed. 

Writ  of  §  3  ^  •  ^  common  recovery  fuffered  after  an  errone- 

Error.  qus  fine,  will  bar  the  iffue  in  tail  from  bringing  a  writ 

of  error  to  reverfe  the  fine  j  and  even  an  erroneous 

recovery  will  bar  a  writ  of  error  to  reverfe  a  fine  until 

the  recovery  is  reverfed,  becaufe  a  common  recovery 

1 4.  -.vith 
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with  voucher,  bars  every  kind  of  right  which  the 
vouchee  or  his  heirs  can  have  to  the  land  j  but  a  void 
recovery  is  no  bar. 

§  32.  Thus  where  R.  Barton,  being  tenant  in  tail,   Barton  v. 
levied  an  erroneous  fine,  and  afterwards  a  writ  of  entry    ehz/Us." 
was  brought  againfl:  the  cognizee,  who  appeared  and 
vouched   over  R.  Barton,  and  he  vouched  over  the 
common    vouchee.      After   the   death  of  R.  Bartott^ 
the  ififue  in  tail  brought  a  writ  of  error  to  reverfe  the 
fine,  to  which  the  recovery  was  pleaded  in  bar.     And 
it  was  refolved,  that  when  tenant  in  tail  levies  an  erro- 
ous  fine,  he  hath  yet   a  right  to  the  land,  which,  by 
his  entry  into  the  warranty,  and  recovering  thereby  an 
intended  reccmpence  in  value,  is  barred.     For  although 
tenant  in  tail  cannot  by  deed   releafe  errors  to  bar  the 
iiTue  in  tail,  yet  as  by  fine  or  recovery  he  may  bar  the 
eflate  tail  itfelf,  fo  may  he  bar  the  writ  of  error ;  and 
when  he  enters  into  the  warranty  and  vouches  over, 
and  hath  recompence,  he  is  in  by  his  warranty  of  all 
eftates,  and  the  recompence  in  value  is  a  fufficient  bar 
to  all  eftates  and  rights  which  he  had  in  him. 
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CHAP.   XII. 


Of  feme  other  Effects  of  a  Recovery* 


j  I.  Operales   as  a  Forfeiture  of 
an  Eft  ate  for  Life. 
4.  Eftoppil. 


5 .  In  fame  Cafes  alters  the  Defctnt. 
9.  Rcvohci  a  Dtvife. 
10.  Lets  in piior  Incumbrances. 


Seftlon  I. 
A  Common  Recovery  fuffered  by  a  tenant  for  life, 
without  the  concurrence  of  the  perfon  in  re- 
mainder or  rcverfion,  operates  as  a  forfeiture  of  his 
eflatc  for  life,  in  the  fame  Manner  as  if  he  had  levied 
a  fine,  or  made  a  feoffment  in  fee.  This  doctrine  was 
deduced  from  the  Common  Law  ;  for  if  a  demandant 
in  a  real  adion  recovered  againft  a  tenant  for  life  by 
default,  or  nient  dedirey  or  by  pleading  covenoufly,  to 
the  difherifon  of  the  perfon  in  reverfion,  the  tenant 
for  life  forfeited  his  eftate ;  for  he  was  entrufted  with 
the  freehold,  and  was  to  anfvver  the  pracipes  of 
Grangers,  and  defend  his  own,  as  well  as  the  rever- 
fioner's  eftate ;  fo  that  when  he  gave  way  to  the  de- 
mandant's aclion,  or  vouched  a  ftranger,  he  admitted 
the  rcverfion  to  be  in  fuch  demandant  or  ftranger,  and 
confequently  denied  the  tenure  of  the  reverfioner, 
which  was  a  forfeiture. 

§2.   If 
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§  2.  If  a  tenant  for  life  has  alfo  an  eflatc  In  re-   Doe  v.  T.ord 
malnder,    he   may  then   fuffer  a   common   recovery   ^V' ^'''^vf* 
\  without  incurring  a  forfeiture.  l^tp.  320. 

§  3.  Ont  Richards  being  tenant  for  life,  with  re-  Smith  v. 
mainder  to  his  firfl:  and  other  fons  in  tail,  remainder  to  ,  Tcmi'Rc*. 
the  heirs  of  his  body.  Richards  conveyed  his  eftate  by  73^- 
Icafe  and  releafe  to  a  third  pcrfon  to  make  him  tenant 
to  the  pracipe,  and  fuffered  a  recovery.  The  queftion 
was,  whether  this  recovery  operated  as  a  forfeiture.  The 
court  was  of  opinion  that  the  recovery  did  not  operate  as 
a  forfeiture.  That  the  pafTage  in  i  Tnji.  35  ^.  could  only 
be  underftood  of  a  bare  tenant  for  life  who  took  upon 
himfelf  to  do  an  a6l  inconfiftent  with  the  nature  of  his 
eftate, and  which  before  the  ftatute  of  14  ^//s.  would  have  Ante  c.  8. 
difplaced  the  remainders.  The  forfeiture  of  his  efcate  '  ^°" 
was  therefore  a  proper  punifhment  upon  him  for  at- 
tempting to  do  an  ad  inconfiftent  with  his  tenure,  and 
calculated  to  injure  the  perfon  in  reverfion.  But  the 
law  will  never  punifli  a  man  for  doing  that  which  is 
not  inconfiftent  with  the  nature  of  his  eftate,  and 
which  may  have  a  legal  operation.  Such  was  this 
cafe,  for  Richards  ftood  in  two  feveral  charafters, 
that  of  tenant  for  life,  with  a  remainder  in  tail  fubfe- 
quent  to  that  limited  to  his  firft  and  other  fons.  This 
remainder  in  tail  was  all  that  he  fouglit  to  bar,  and 
the  law  liiys  that  having  the  immediate  freehold,  and 
an  eftate  tail  In  remainder  in  him,  he  has  a  right  tc 
bar  it.  The  next  thing  then  was,  whether  the  reco- 
very itfelf  would  operate  fo  as  to  fubjed  him  to  a 
forfeiture,  and  as  to  this  the  court  were  unanimoufly 
of  opinion  that  it  did  not,  becaufe  there  was  a  legal 
fubjed  for  it  to  work  upon,  namely,  his  remainder  in 

tail 


\ 
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tail.     Richards   was   vouched   and   entered   into   the 

warranty,  not  in  refpe6t  of  his  tenancy  for  hfe,  but  cf 

his  remainder  in  tail ;  and  the   recompence  in  value  is 

fuppofed  to  go  to  thofe  who  would  ha^^e  been  intitled 

to  his  efiiate  tail  and  thofe   who  Hood  fubfequent  to 

them,  and  pafTed  over  his   firft  and  other   fons,  who 

Vide  ante         had  the  firfl  eftate  tail  in  them  ;  and   as   they  received 

Meredith  v       ^^  recompence,  their  eflate  was  not  difplaced  or  in  any 

ch.  10.  f.  ^7.     manner  alfeded  by  the  recovery. 

Eftoppel.  §  4.  The  judgment  in  a  common  recovery  being  of 

'^"     ^^*       equal  force  with  a  judgment  obtained  in  an  adverf /ry 

.        ,  fuit,  will  operate  as  an  eftoppel  againfl  all  thofe  who 

f-  46-  are  parties  to  it,  and  conclude  them  from  averring  any 

thing  againfl:  it.  But  a  common  recovery,  when  fuf- 
fered  of  an  efl:ate  tail,  will  not  operate  as  an  efl:oppel 

10  Mod  AC.  againfl:  the  iifue  in  tail,  the  emainder-men,  or  re- 
verfioner. 

In  fome  Cafes        §  5'  ^^  ^  tenant  in  tail  by  purchafe,  under  a  mar- 
alters  the         riagc-fettlement  made  bv  his  ancefl:or  ex  -parte  malerna. 
Tir.2y.ch.3.    With  the  reverfion  m  fee  by  defcent  ex  parte  materna^ 
'  ^^'  fuffers    a  common    recovery   to   the  ufe  of  himfelf  in 

fee,  this  efliate  will  defccnd  to  his  heirs  ex  parte 
paterna, 

/- 
Martin  ex  S  ^'  "^  ^iis,  where  John  Tregoniaell,  being  feifed  in 

^™'  ,.  fee  of  the  lands  in  queftion,  upon  the  marriage  of 
V.  Sirachan,  Mary  his  eldefl  daughter  with  Francis  Luitrelly  by 
I  will'.  Rep*     indenture  executed  in  the  year  1680,  covenanted   to 

^^-  levy  a  fme,  and  fuffer  a  recovery  to  the  ufe  of  himfelf 

5  Term  Rep. 

ic].  note,        for  life,  remainder  to  Francis  Luttrelliox  life,  remain- 

Willes  R.  , 

4. I  A.  <ier 
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dcr  to  his  daughter  Mary  for  life,  remainder  to  the 
firfl  and  other  fons  of  the  faid  Mary  by  the  faid  Francis 
Luttrell,  remainder  to  the  firil  and  other  fons  of  the 
faid  Mary  by  any  other  hufband,  with  remainder  to 
his  own  right  heirs  In  fee.  A  fine  was  levied,  and  a 
recoveiy  fuffered,  to  the  ufes  of  this  indenture. 

On  the  death  of  Francis  Luttreli,  without  iffue 
male,  the  faid  Mary  married  Sir  Jacob  Banks,  and 
had  iffue  by  him  a  fon  named  Jacob,  who,  on  the 
death  of  his  father  and  mother  became  feifed  of  an 
eftate  tail,  in  the  faid  premlfes,  and  of  the  reverfion 
in  fee,  ex  parte  raaterna,  and  in  the  year  1725,  fuf- 
fered a  common  recovery  in  tlic  ufual  form,  having 
by  a  deed  of  bargain  and  fale  inrolled,  made  a  tenant 
to  the  precipe,  and  declared  by  the  fame  deed,  that 
fuch  recovery  fhould  be  and  enure  to  the  ufe  of  him- 
felf  and  his  heirs,  and  died  without  iffue.  Upon  the 
death  of  Jacob  Barks,  John  Stracban  entered  into  the 
lands  in  queftion,  as  heir  ex  parte  paterna,  and  Thomas 
Trcgonwcll  brought  an  ejectment  againft  him,  claim- 
ing thofe  lands  as  heir  to  the  fiiid  Jacob  Banks,  ex 
parte  materna^  The  queflion  was,  whether  this  reco- 
very did  or  did  not  operate  as  a  new  purchafe,  and 
thereby  alter  the  defcent  ?  The  Court  of  King's 
Bench  was  of  opinion  that  this  recovery  altered  the 
nature  of  the  eflate,  and  made  it  defcendible  to  the 
heirs  ex  parte  paterna, 

A  writ  of  error  was  brought  from  this  judgment  in    ^  Brown  Par!, 
the  Houfe  of  Lords,  and  on  behalf  of  the  plaintiff  in    ^^-  3'9- 
error,  who  claimed  ex  parte  materna,  it  was  argued, 

that 
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that  the  rule  of  law  is  clear,  that  the  eftate  of  one 
dying  felfed  by  defcent  ex  parte  materna,  can  defcend 
to  none  but  the  heir  ex  parte  materna,  it  being  founded 
on  natural  Juftice,  that  an  eflate  fhould  go  to  the  blood 
and  family  from  whence  it  came,  and  where  the  owner 
himfelf  has  not  thought  fit  to  give  it  away  from  them : 
that  this  eflate  was  originally  the  inheritance  of  Jacob 
Banks's  mother  and  her  anceftors  ;  and  thertfore,  if 
there  had  been  no  interruption  in  the  courfe  of  de- 
fcent, it  mufl  now  defcend  to  the  plaintiff :  that  the 
only  interruptions  infifled  on  were  the  fettlement  of 
1680,  and  the  recovery  and  deed  of  ufes  in  1725. 
As  to  the  former  it  was  only  a  temporary  interruption 
of  the  pofTefTion,  by  the  particular  or  partial  eftates 
carved  out  of  the  fee,  the  inheritance  being  flill  left 
to  defcend,  ^.v  parte  materna  j  and  whenever  thofe 
particular  eflates  fhould  determine,  whether  by  the 
death  of  the  parties,  or  by  bar  or  extinguifhment  of 
them,  the  pofTefTion  would  return  to  the  old  inheri- 
tance again :  and  as  to  the  latter,  the  recovery  and 
deed  of  ufes  only  determined,  and  barred  the  parti- 
cular eftates,  and  confequently  let  the  fee  into  poffef- 
fion,  in  the  fame  condition  and  quality  as  when  in 
reverfion,  and  therefore  could  not  alter  the  nature  of 
the  ancient  ufe,  or  the  defcendible  quality  of  it :  that 
this  is  clearly  the  cafe  where  a  fine  is  levied  by  tenant 
in  tail,  who  has  the  reverfion  in  fee  in  himfelf,  it  hav- 
ing been  fettled,  that  fuch  a  fine  extinguiflies  the 
eflate  tail,  and  lets  the  old  reverfion  into  pofTefTion ; 
nor  is  there  any  material  difference  between  a  fine  and 
a  recovery  ;  for,  fo  far  as  their  refpe£live  powers 
reach,  they  are  both  univerfally  held   to  be  bars  of 

the 
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the  particular  eftates  and  conveyances  of  their  own 
inheritance  in  fee.  It  is  objed^ed,  that  a  recovery  not 
only  bars  the  eftate  tail  but  the  remainders  alfo.  But 
that  diflinclion  is  totally  immaterial,  becaufe  it  affects 
only  the  extent  of  the  bar  or  extinguifhment,  not  the 
manner  in  which  thofe  inflruments  operate  ;  it  proves 
the  recovery  to  be  a  bar  or  extinguiflimcnt  of  ihe  eftates 
tail,  both  in  poHeflion  and  remainder,  but  does  not 
prove  it  to  be  lefs  a  bar  or  extinguifhment  of  either  ; 
and  the  bar  or  extinguifhment  of  both,  by  the  reco- 
very, as  much  lets  in  the  reverfion  in  fee  after  both, 
as  a  bar  or  extinguifhment,  by  fine  of  one,  lets  in  the 
rcverfion  in  fee  dependant  on  that  one  only  :  that  this 
diflindlion  could  not  be  applicable  to  the  cafe  of  a 
recovery  by  tenant  in  tail,  with  an  immediate  reverfion 
in  fee  to  himftlf ;  and  it  would  be  extremely  difficult 
to  maintain,  that  in  fuch  a  cafe  the  ufe  would  be  the 
old  one,  and  go  ex  parte  materna  j  but  that  in  the 
prefent  cafe,  it  was  a  new  one,  only,  becaufe  there 
was  an  intermediate  remainder  in  tail,  which  was 
equally,  and  but  equally,  barred  with  the  eftate  tail  in 
polTefTion  ;  or  if  that  fl:iould  be  admitted  to  be  no  ma- 
terial point  of  diflindion,  it  would  be  as  hard  to 
maintain,  that  if  tenant  in  tail,  with  reverfion  in  fee 
in  himfelf,  defcending  ex  parte  materna^  bars  the  eflate 
tail  by  fine,  the  refulting  or  declared  ufe  in  fee  to  him- 
felf, would  be  the  ancient  ufe,  and  go  ex  parte  ;;;<?- 
tcrna  \  but  that  if  the  fame  tenant  m  tail  bars  the  fame 
cftate  tail  by  a  recovery,  the  refulting  or  declared  ufe 
would  be  a  new  ufe,  and  go  ex  parte  paterna :  that 
it  was  apprehended  no  cafe  could  be  cited  to  war- 
rant this  diftin^^lion }  and  if  not,  reafon  and  equity 

pomted 
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pointed  out  that   they  ought  both  to  have  the  fame 

It  is  alfo  objeftedj  that  a  recovery  is  the  proper  con- 
veyance of  a  tenant  in  tail,  with  remainder  over,  and 
therefore  operates  as  a  grant  from  him  j  and  that  the 
recoveror   comes  in   under   him,  in   the  per,  as    his 
grantee,  and  therefore  as  a  purchafer.     But  this  would 
be,  to  make  the  recovery  operate,  not  as  a  bar  to  the 
particular  eftates  tail  in  poflefTion  and  remainder,  which 
Is  the  fenfe  and  language  of  all  the  books,  but  as  a 
bar  to  his  own  reverfion  in  fee,  which  is  abfurd  ;  nor 
indeed  is  a  recovery,  in  any  other  fenfe,  a  grant  from 
.    the  tenant  in  tail,  than  as  it  is  a  common  afllirance,  by 
which  he  may  bar  thofe  particular  eftates,  and  acquire 
or  convey  the  fee  fimple  in   poflellion  :  but  it  is  not 
Icfs  fuch  an  acquifition,  if  he  gets  it  by  barring  the 
particular  intermediate  eftates,  and  letting  his  own  fee 
into  pofteffion,  than  if  it  could   be  faid  to  be  a  grant 
of  the  eftate  tail  itfelf  to  himfelf  in  fee.     But  whatever 
might  be  the  cafe,  where  the  eftate  tail  in  poflefiion, 
together  with  the  remainder  or  reverfion  in  others, 
include  the  whole  inheritance,  yet  where  the  tenant  in 
tail  in  pofleftion  has  alfo  the  reverfion  in  fee,  the  reco- 
very operates  as  a  conveyance  of  the  reverfion,  and  a 
bar  to  the  intermediate  eftates.     A  recovery  is  not  a 
fort  of   conveyance  more  proper  to  bar   remainders, 
than  a  fine  is  to  bar  an  eftate  tail  alone ;  nor  can  the 
recoveror  come  more  under  the  tenant   in  tail,  or  his 
eftate,  or  be  more  properly  a  grantee  from-  him  of  his 
eftate  tail,  than  the  conufee  of  a  fine  is  under   the 
conufor ;    and  yet,    in  this   latter   cafe,    that  notion 

clearly 
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clearly  does  not  prevent  the  eflate  tail  from  merging 
in  the  fee.  It  is,  however,  further  objected,  that  the 
eftate  tail  is  continued  and  enlarged  by  the  recovery ; 
but  this  is  at  beft  a  very  inaccurate  manner  of  fpeak- 
ing,  if  not  unintelligible  or  abfurd,  fmce  an  eftate 
tail  cannot  continue  longer  than  the  iifue  per  fonnam- 
doni  y  and  a  fee  fimple  cannot  with  any  propriety  be 
called  an  enlarged  eftate  tail.  The  only  reafonable  . 
fenfe  of  fuch  expreflion,  is,  that  the  tenant  in  tail,  by 
exercifmg  the  power  which  the  law  has  given  him,  of  j; 
barring  the  eftates  tail,  has  become  poflefted  of  the 
abfolute  fee  in  pofleiTion  ;  but  in  this  fenfe  it  is  no 
otherwife  an  enlargement  of  his  eftate,  than  a  fur- 
render  of  the  tenant  for  hfe  to  the  remainder-man  in 
fee,  is  an  enlargement  of  the  remainder-man's  eftate, 
and  is  therefore  more  properly  an  enlargement  of  the 
fee  fimple,  by  fmking  the  particular  eftate,  than  an 
enlargement  of  the  particular  eftate,  which  is  abfo- 
lutely  deftroyed,  nor  does  this  manner  of  confidering 
the  recovery,  in  the  Icaft  injure  the  abfolutenefs  of 
that  power  which  the  law  gives  the  tenant  in  tail  over 
the  eftate,  bccaufe  he  acquires  as  much  this  way  as 
the  other,  with  this  advantageous  circumftancc,  that 
it  keeps  the  eftate  in  its  natural  channel,  and  prevent* 
the  a£l  done  for  one  purpofe  only,  from  enuring  to 
another,  which  the  party  never  thought  of,  and 
which,  if  he  had,  he  might,  and  probably  would  have 
avoided. 

In  fupport  of  the  judgment  it  was  contended,  that 
Jacob  Banks  being  tenant  in  tail,  under  the  fettlement 
of  1680,  by  purchafe,  and   not  defcent,  the  rule  of 

Vol.  V.  I  i  defcent, 
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defcent,  relied  on  by  the  plaintiff  in  error,  was  only 
applicable  where  the  perfon,  whofe  eftate  is  in  queftion ^ 
was  at  the  time  of  his  death  feifed  by  defcent,  and 
no  way  affefted  or  influenced  the  prefent  quefl:ion,  if 
Jacob  Banks  acquired  the  fee  by  fiiftering  a  recovery^ 
as  tenant  in  tail  by  purchafe  :  that  a  tenant  in  tail  is 
confidered  in  law  as  poflible  owner  of  the  whole  fee, 
I'/s.  that  the  remainders  and  reverfiotis  are  in  his 
power  by  fuffering  a  recovery,  which  is  the  aft  of 
tenant  in  tail,  and  takes  its  effect  out  of  the  eftate  tail, 
in  right  of  which  alone  he  is  empowered  to  fuffer  fuch 
'  recovery,  as  he  thereby  acquires,  in  judgment  of  law, 
an  abfolute  and  pure  fee  againft  the  remainder-men 
and  reverfioner,  although  the  reverfion  were  in  a 
flrangcr ;  whereas,  by  a  fine,  the  eftate  tail  is  only 
cxtinguiftied,  and  barred,  as  againft  the  iffue  in  tail ; 
but,  as  to  the  remainder-men,  ov  reverfioner,  it  fub« 
fifts,  notwithftanding  that  aft,  as  a  bafe  or  determin- 
able fee,  on  failure  of  iffue :  it  was  therefore  appre- 
hended, that  by  the  recovery,  which  removed  all 
reftraints  and  limitations  enfuing  or  dependent  after 
the  eftate  tail,  the  fee  fo  acquired  by  Jacob  Ba?ih^ 
proceeded  out  of  the  eftate  tail,  and  took  its  effeft  to 
the  ufe  of  the  perfon  fo  enabled  in  law  to  fuffer  the 
ame,  as  the  refult  of  his  power,  in  virtue  of  the 
eftate  tail,  which  was  gained  by  fettlement  (/.  e.)  by 
purchafe,  and  confequently  the  remainders  and  rever- 
fions  which  fubfifted  before  the  recovery  were  alike 
extinguifhed,  and  put  to  an  end,  by  force  and  opera- 
tion of  fuch  recovery  :  that  if  the  eftate  tail,  as  to  the 
iffue  only,  is  confidered  as  barred  by  a  recover}',  and 
the  old  eftate  in  fee  or  reverfion,  fubjeft  to  the  eftate 
'•  i       i  i  tail. 
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bil,  is  let  in,  and  takes  place  as  contended  for  by  the 
plaintilT,  the  confequence  and  inconvenience  thereof 
would  be,  that  in  that  cafe  every  eflate  in  the  king- 
dom, of  which  a  recovery  Is  fuffered  by  a  tenant  in 
tail,  feifed  alfo  of  the  reverfion  in  fee,  would  flill 
remain  liable  as  alfcts  by  defcent  to  the  fpecialty  debts 
of  the  anceflor,  from  whom  it  defcended  (for  the 
eftate  tail,  while  it  fubfifls,  and  the  bafe  fee,  gained 
by  force  of  a  fine,  fufpends  the  remedy,  fo  long  as 
there  is  iluic,  and  therefore  preferves  the  debtsj)  and 
this  form  of  conveyance,  invented  and  long  ufed  to 
flrengthen  the  title  of  polTeirors  who  are  tenants  in 
tail,  would  be  a  means  of  deftroying  fuch  intention, 
and  would  revive  old  demands  to  the  ruin  of  many 
famihes. 

After  hearing  counfel  on  the  vrrit  of  error,  the 
judges  (who  attended  according  to  order)  were  di- 
reded  to  deliver  their  opinions  on  the  following  quef- 
tions,  'viz.  "  Whether,  upon  the  death  of  Jacob 
'*  Banks,  the  eftate  in  queftion  did  by  law  defcend  to 
"  his  heir,  on  the  part  of  the  mother  or  not  ?'*  And 
the  judges,  having  taken  time  to  confider,  the  Lord 
Chief  Juftice  of  the  Common  Pleas  delivered  their 
reafons  at  large,  and  concluded  with  their  opinions, 
<'  That  the  eftate  in  queftion,  upon  the  death  of 
"  Jacob  Banks,  did  not  defcend  to  his  heirs  on  the 
"  part  of  the  mother."  Whereupon  it  was  ordered 
and  adjudged,  that  the  judgment  given  in  the  Court 
of  King's  Bench  lliould  be  affirmed. 

I  i  3  §  7.  The 
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j^^g  ^,  5  7.  The  principle  upon  which  this  cafe  was  decided 

Baldwin,  jg^  fi^^j-  j^y  {-^g  recovery  the  eftate  tail  was  converted 

5  Term  R.         ^ 

104.  into  an  cUate  in  fee;  and  as  Jacob   Banks  took  the 

eftate  tail  as  a  purchafer,  he  muft  have  taken  the  fee  as 
a  purchafer  alfo,  and  confequently  it  defcended  to  his 
heirs  ex  parte  paterna ;  but  in  the  cafe  of  an  eftate 
tail  by  defcent,  a  recovery  will  not  make  it  defcendi- 
ble  to  the  heirs  ex  parte  paterna,  where  it  was,  before 
defcendible  to  the  heirs  ex  parte  materna^  and  this 
doctrine  extends  as  w^ell  to  copyhold  as  to  freehold 
eftates. 


Abbot  V.  §  8.  It  follows  from  the  fame  principle  that  a  reco- 

very fuffered  of  an  efta 
nature  of  the  defcent. 


11  Mud.  181.   very  fuffered  of  an  eftate  in  fee  fnnple  will  not  alter  the 


Revokes  a  S  9*  -^  common  recovery  operates  as  a  revocation 

T?t  i8  rh  G     °^  ^  prior  devife  of  the  lands   whereof  the   recovery 

is  fuffered,  upon  the  fame  principle  that  a  fine  has  that 

effea. 


Tit.j8.ch.6. 


Lets  in  prior         §  I  o.  A  common  recovery  fuffered  by  a  tenant  in 
incuni-  j^ji    jgjg  jj^  j^ji  j^j^  precedinnj  incumbrances,  and  ren- 

I  Rep.  62  a.     ders  valid   all   the  adls   of  ownerfliip  which  he  has 
PiVotizo.  *     exercifed  over  the  eftate  tail.     So  that  if  a  tenant  in 

I  Wilfon's  R.   j^ji  niakes  a  leafe  not  warranted  by  the  ftatute  -12  if.  8. 

277.  ■'  ^ 

9  Rep.  10  <^.  or  acknowledges  a  judgment  or  recognizance,  and 
afterv/ards  fuffers  a  common  recovery,  it  will  operate 
as  a  confirmation  of  thefe  charges  which  were  before 
dcfeafible  by  the  iffue ;  for  the  recoveror  acquires  an 
eftate  in  fee  fimple  derived  out  of  the  eftate  tail,  and 
therefore  all  thofe  a6ts  which  bound  the  tenant  in  tail 

fi  will 
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will  alfo  bind  the  recoveror,  who  cannot  aver  that  the 
perfon  againfl  whom  he  recovered  had  but  an  eftate 
tail.  It  is  therefore  extremely  dangerous  for  a  tenant 
in  tail,  who  has  made  leafes,  acknowledged  judg- 
ments, or  incumbered  his  eftate  tail  in  any  other 
manner,  to  fufter  a  common  recovery,  becaufe  all 
thofe  incumbrances  will  thereby  become  valid,  and 
take  place  before  any  charge  which  is  made  on  the 
lands  after  the  recovery. 

§11.  Although  a  recovery  be  fuiTered  for  a  parti- 
cular purpofe,  yet  it  will  confirm  all  prior  incum- 
brances.    Thus,    in  the  cafe  of  Goddard  v.  Complin^    i  Chan.  Ca. 

1  If;. 

the  following  queftion  was  put :  Tenant  in  tail  mort- 
gages for  years,  and  afterwards,  in  confideration  of 
marriage,  fuffers  a  recovery,  for  the  purpofe  of  fet. 
tling  a  jointure  on  his  wife.  Whether  this  recovery 
ftiould  enure  to  make  good  the  mortgage,  it  being 
only  defigned  for  eftabhfhing  the  marriage  fettlement? 
It  was  anfwered,  that  if  there  had  been  no  recovery, 
there  could  have  been  no  jointure,  nor  could  the  wife 
have  avoided  the  mortgage,  for  flie  was  in  by  the  a6t 
of  her  hufband,  and  no  fubfequent  ad  of  the  hufband 
could  have  avoided  the  mortgage.  It  was  alfo  faid, 
that  if  a  tenant  in  tail  confeffes  a  judgment,  '<sfc.  and 
fuffers  a  recovery  to  any  collateral  purpofe,  the  reco- 
very fhall  enure  to  make  good  all  his  precedent  acts 
and  incumbrances. 

§  12.  Where  a  tenant  in  tail  makes  any  conveyance 
or  fettlement  of  his  eftate  tail,  which  is  not  binding 
on  his  ilfue  j  if  he  afterwards   fuffers  a  common  reco- 

I  i  3  very, 
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very,  it  will  enure  to  make  good  the  preceding  con- 
veyance or  fettlement. 

Goodnght  ^  1 2.  Thus,  where   a  perfon,   feifed   to   him   and 

ex  dcm. 

TyncU  V,         the  heirs  male  of  his  body,  remainder  to  his  own  right 
shnl^n "  heirs,  by  leafe  and  releafe,  previous  to  his  marriage, 

3  Burr.  J  703.  conveyed  his  eftate  to  truflees,  to  the  ufe  of  himfelf 
for  Ufc,  remainder  to  the  ufe  of  his  intended  wife  for 
Hfe,  remainder  to  his  firft  and  other  fons  in  tail  male  j 
the  marriage  took  eifect,  and  they  had  iflue  a  fon  : 
nineteen  years  afterwards  the  hufband  fuffered  a  com- 
mon recovery,  and  declared  it  to  be  to  the  ufe  of  A. 
B.  and  his  heirs,  in  trufl  to  fell  the  premifes  for  the 
payment  of  his  debts ;  A.  B.  fold  the  lands  for  the 
payment  of  the  debts,  according  to  the  trufl  repofed 
in  him ;  the  tenant  in  tail  died,  and  his  fon  claimed 
the  lands.  The  court  were  unanimoufly  of  opinion, 
that  the  recovery  enured  to  the  ufes  of  the  fettlement, 
and  therefore  that  the  purchafer  had  no  title. 


Kti'  s-^' 


Chenev  v  §  1 4*  Gerard  Walker  the  father,  by  fettlement  on 

v!'! '  c'"^^'  ^^^  marriage  conveyed  an  eftate  to  the  ufe  of  himfelf 
for  life,  remainder  to  the  firfl  and  other  fons  of  the 
marriage  in  tail.  In  1733  the  fon  on  his  marriage 
conveyed  part  of  the  eftate  by  leafe  and  releafe  to  the 
ufe  of  himfelf  for  life,  remainder  to  his  intended  wife 
for  life,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  his  own  right  heirs.  In  17/16  the 
faiher  and  fon  mortgaged  the  premifes  to  Henry  Peach 
for  1000  years  to  fecure  300/.  and  fuffered  a  common 
recovery,  and  declared  the  ufes  to  the  moi-tgagee  and 
then  to  the  father  for  life,  remainder  to  the  fon  in  fee. 

Lord 
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Lord  Hardwickc  A\'as  clearly  of  opinion  tlmt  the  reco- 
very enured  to  the  ufcs  of  the  fettlement  of  1733. 

§  15.  The  principle  that  a  common  recovery  fhall 
operate  as  a  confirmation  of  any  preceding  incum- 
brances created  by  the  perfon  who  fuffers  fuch  reco- 
very, is  founded  in  natural  juftice,  which  forbids  men 
to  defeat  their  own  contrails.  But  where  a  tenant  in 
tail,  with  the  reverfion  in  fee  in  himfcif,  creates  in- 
cumbrances, and  his  fon  (on  whom  the  eftate  tail  and 
reverfion  in  fee  defcendsj   fuffers  a  recovery,   it  will 

not,  like  a  fine,  operate  fo  as  to  let  the  reverfion  into   TiL35.  c.  ir, 

-  .     .  ^  f.  6. 

poffefTion,  and  thereby  make  it  liable  to  the  debts  of 

his  father  ;  becaufe  the  operation  of  a  recovery  is  to 
deftroy  all  remainders  and  reverfions  expectant  on  the 
eftate  tail,  and  the  fee  acquired  by  the  recoveror  pro- 
ceeds out  of  the  eftate  tail.  It  follows,  that  where  a 
perfon  is  tenant  in  tail  by  defcent,  with  the  reverfion  in 
fee  in  him  alfo  by  defcent,  he  ought  never  to  bar  his 
eftate  by  fine  only,  but  ought  alfo  to  fuffer  a  common 
recovery,  which  will  eifedually  prevent  the  eftate  thus 
acquired  from  becoming  liable  to  the  debts  or  con- 
trads  of  his  anceftor. 


I  i  4  TITLE 
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Sedllon  i. 
"THJ^  O  perfons  are  barred  by  a  common  recovery  but 
thofe  who  are  parties  to  it,  and  the  ifliie  in  tail, 
the  remainder-men,  and  reveriioners,  and  perfons 
claiming  under  conditional  limitations  expectant  on,  or 
to  take  effeft  after  eflates  tail.  Thus,  if  lands  are 
given  to  a  hufband  and  wife,  and  the  heirs  of  the  body 
of  the  hufband,  remainder  over,  and  the  hufband 
alone  fuffers  a  common  recovery  in  which  he  comes 
in  upon  the  voucher  and  vouches  over,  fuch  recovery 
will  bar  the  eflate  tail,  and  the  remainder  over ;  but 
it  will  not  bar  the  wife's  eftate,  becaufe  fhe  is  not  a 
party  to  it. 


§  2.  No 
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§  2.  No  eftates  or  interefts  are  barred  by  a  common    Enaicspre- 
recovery,  but  tiiofe  which  are  fubfcqucnt  in  point  of   '^^^"^"'i '^^j^^' 
limitation  to  the  cfhate  of  which  the  recovery  is  fuffer-    -Recovery  it 
ed ;  for  all  interefts  precedent  remain  as    they  were 
before, 

§  3.  Thus,  although  a  recovery  be  a  good  bar  to  a    rigot  137. 
remainder  for  years  limited,  to  commence  after  the  de- 
termination of  an  ellate  tail ;  yet  if  fuch  term  be   li- 
mited to  arife  before  the  eflate  tail,  it  will  not  be  barred 
by  a  recovery  fuffered  of  the  eftate  tail. 

§  4.  A.  being  tenant  for  life,  remainder  to  B.  in    Pledgard  ▼. 
tail,  B.  made  a  leafe   for  years,    to  commence  after    cio.  Eliz. 
the  death  of  the  tenant  for  life.     The  tenant  for  life    V.^' 

Dyer  5 1  b, 

afterwards   fuffered   a    common   recovery,    in   which    in  Mar. 
the   remainder-man    in   tail    was    vouched :    and    it 
was    determined    that    the   term   for  years  was   not 
barred  by  the  recovery,  but   that   the    leiTee    might 
falfify  it. 

§  5.  If  a  perfon  is  tenant  for  life,  with  remainder  to  i  r"^-  204  A. 
truflees  to  preferve  contingent  remainders,  remainder 
to  his  firfl  and  other  fons  in  tail  male,  remainder  to  his 
daughters  as  tenants  in  common  in  tail,  remainder 
over  :  and  having  a  daughter,  he  joins  with  her  in  fuf- 
fering  a  common  recovery,  it  will  be  good  againfl  the 
tenant  for  life,  and  his  daughter,  and  the  remainder- 
man ;  but  the  eftates  tail  limited  to  the  firfl:  and  other 
fons,  being  prior  to  the  eflate  of  the  daughter,  and 

bcins: 


note. 
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being  fupported  by  the  limitation  to  the  truflees,  will 
not  be  afFeQed  by  the  recoveiy, 

tor"y  Devlfe.  §  ^-  ^  common  recovery  does  not  bar  an  executory 

Tit.  38.  C.I 7.    devife,  unlefs  the  perfon  to  whom  the  executory  devife 
is  given,  comes  in  as  a  vouchee. 

Eftafes  Tall  §  8.  When  recoveries  were  eflablifhed  as  common 

granted  by  _,  r       •    j  i  •       i       i  r       • 

the  Crown  as   alluranccs,  the  judges  determmed,  that  every  fpecies 

a  Reward  for   ^f  gftate  tail,  whether  created  by  a  fubiedt  or  by  the 
cervices.  •'  ••  ■' 

crown,  was  barrable  by  a  recovery,  as  alfo  all  fuch  re- 
mainders over  and  reverfions  as  were  veiled  in  any  pri- 
vate perfons ;  and  even  where  the  ultimate  reverfion 

Dyer  32  a.       was  veiled  in  the  crown,  it  was  fully  eflablifhed  that  a 

2  Rep.  15,  ... 

^o.  recovery  would  bar  the  ifTue  m  tail  and  all  eflates  in 

remainder  intermediate  between  the  eflate  tail  and  the 
reverfion  veiled  in  the  crown,  for,  otherwife,  a  perpe- 
tuity might  have  been  created  by  limiting  an  ultimate 
reverfion  in  the  crown. 

§  9.  The  power  thus  allowed  by  the  judges  to  te- 
nants in  tail  with  reverfion  in  the  crown,  of  barring 
their  own  ifl'ue,  was  taken  away  by  the  flatute 
34  and  35  Hen.  8.  c.  10,  by  which  it  vi^as  enadted, 
feft.  2.  "  That  no  feigned  recovery  to  be  had  by  affent 
"  of  parties  againfl  any  tenant  or  tenants  in  tail  of  any 
"  lands,  tenements,  or  hereditaments  whereof  the  re- 
*'  verfion  or  remainder  at  the  time  of  fuch  recovery 
,  <^'  had  fhall  be  in  the  king,  fhall  bind  or  conclude  the 
^'  heirs  in  tail,  whether  any  common  voucher  be  had 

"  in 
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"  in  any  fuch  feigned  recovery  or  not  ;  but  that  after 

*'  the  death  of  every  fuch  tenant  in  tail   againfl  whom 

*'  any  fuch  recovery  fhall  be  had,  the  heirs  in  tail  may 

^'  enter,  have,  and  enjoy  the  lands,  tenements,  and  he- 

**  reditaments  fo  recovered,  according  to  the  form  of 

"  the  gift  of  intail,  the  faid  recovery,  or  any  other 

"  thing  or  things  to  be  had,  done,  or  fulfered  by  or 

*'  againfl  any  fuch  tenant  in  tail  to  the  contrary  not- 

"  with  (landing.'* 

Seel.  3.  And  "  That  the  heirs  of  every  fuch 
"  tenant  in  tail  againfl  whom  any  fuch  feigned  re- 
*'  CQvery  fhall  be  had,  fliall  take  no  advantage  for 
*'  any  recompence  in  value  againfl  the  voucher  nor 
"  his  heirs." 

§  10.  The  objecl  and  intention  of  thefe  adls  was, 
to  perpetuate  in  families,  thofe  eflates  which  were  given, 
or  procured  to  be  given  to  them  by  the  crown,  as  a 
reward  for  fome  eminent  fervices,  that  they  might  be 
a  perpetual  teflimony  of  the  munificence  of  the  crown, 
and  an  inducement  to  thofe  families  to  perfevere  in 
that  loyalty  which  w^as  the  original  caufe  of  the  gift : 
fo  that  now,  whenever  a  perfon  is  tenant  in  tail  of  the 
gift  of  the-crown,  and  the  ultimate  reverfion  in  fee 
continues  veiled  in  the  crown,  neither  a  fme  or  re- 
covery, levied  or  fufFered  of  fuch  eflate  tail,  will  bar 
the  iffue  in  tail,  the  remainder-men,  or  the  reverfion 
which  is  veiled  in  the  crown. 

§  II.  Lord 
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I  Inft.  372  ^.  §  I  !•  Lord  Coke  has  obferved,  that  in  the  conftruc- 
tion  of  thefe  ftatutes,  the  judges  have  laid  down  the 
ten  following  rules :  *'  ift,  That  the  eflate  tail  mufl:  be 
"  created  by  a  king,  and  not  by  any  fubjeft,  albeit 
"  the  king  be  his  heir  to  the  reverfion,  for  the  pre- 
*'  amble  fpeaks  of  gifts  made  to  fubjefts,  and  none 
"  can  have  fubjects  but  the  king  ;  and  alfo  in  the  pre- 
"  amble  it  is  faid,  (for  fervice  done  to  the  kings  of  the 
*'  realm),  and  the  body  of  the  acl  referreth  to  the 
*'  preamble,  and  therefore  if  the  Duke  of  Lancajler 
*'  had  made  a  gift  in  tail,  and  the  reverfion  defcended 
"  to  the  king,  yet  was  not  that  eflate  tail  reflrained  by 
"  that  ftatute,  and  fo  of  the  like.  2dly,  If  the  king 
"  grant  over  the  reverfion,  then  a  recovery  fuffered 
"  will  bar  the  eflate  tail,  becaufe  the  king  had  no  re- 
"  verfion  at  the  time  of  the  recovery.  3dly,  If  the 
♦'  king  make  a  gift  in  tail,  the  remainder  in  tail,  or 
'*  grant  the  reverfion  in  tail,  keeping  the  reverfion  in 
**  the  crown,  a  recovery  againfl  tenant  in  tail  in  pof- 
"  fefTion  fhall  neither  bar  the  the  eflate  tail  in  poflef- 
"  fion  by  the  exprefs  purview  of  the  flatute,  nor,  by 
"  confequcnce,  the  eflate  in  remainder  or  reverfion, 
"  for  that  the  reverfion  or  remainder  cannot  be  barred, 
"  but  where  the  eflate  tail  in  poffeffion  is  barred. 
"  4thly,  If  a  fubje£l  make  a  gift  in  tail,  the  remain- 
^'  der  to  the  king  in  fee,  albeit  the  words  of  the  fla- 
*'  tute  be  (whereof  the  reverfion  or  remainder  of  the 
"  fame,  b^c.)  yet  feeing  the  eRate  in  tail  was  not  cre- 
"  ated  by  a  king,  as  hath  been  fa'd,  the  eflate  tail 
"  may  be  barred  by  a  common   recovery.     5thly,  If 

"  Prince 
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*'  Prince  Henry,  fon  of  Henry  the  Seventh,  had  made 
**  a  gift  in  tail,  the  remainder  to  He?iry  the  Seventh  in 
"  fee,  which  remainder,  by  the  death  of  Henry  the 
"  Seventh,  had  defcended  to  Henry  the  Eighth,  fo  as 
"  he  had  the  remainder  by  defcent,  yet  might  tenant 
"  in  tail,  for  the  caufe  aforefaid,  bar  the  eftate  tail  by 
*^  a  common  recovery.  6thly,  The  word  (remainder) 
*'  in  the  ftatute,  is  no  vain  word,  for  the  words  of  the 
"  preamble  be,  the  king  hath  given  or  granted,  or 
"  otherwife  provided  to  his  fervants  and  fubjecls. 
"  The  word  (reverfion)  in  the  body  of  the  ad,  hath 
"  reference  to  thefe  words,  (given  or  granted)  and 
"  (remainder)  hath  reference  to  thefe  words  (otherwife 
*'  provided)  as  if  the  king,  in  confideration  of  money, 
"  or  of  alTurance  of  land,  or  for  other  confideration 
"  by  way  of  provifion,  procure  a  fubjedl,  by  deed  in« 
"  dented  and  inrolled,  to  make  a  gift  in  tail  to  one 
*^  of  his  fervants  and  fubjc£ts,  for  recompence  of  fer- 
"  vice  or  other  confideration,  the  remainder  to  the 
"  king  in  fee,  and  all  tliis  appear  of  record ;  this  is 
"  a  good  provifion  within  the  ftatute,  and  the  tenant 
*'  in  tail  cannot  by  a  common  recovery  bar  the  cflate 
"  tail  ;  fo  it  is  if  the  remainder  be  limited  to  the  king 
*'  in  tail ;  but  if  the  remainder  be  limited  to  the  king 
"  for  years,  or  for  life,  that  is  no  fuch  remainder  as 
"  it  is  intended  by  the  ftatute,  becaufe  it  is  of  no  re- 
"  mainder  of  continuance,  as  it  ought  to  be,  as  it  ap- 
"  peareth  by  the  preamble,  and  it  ought  to  have  fome 
"  affinity  with  a  reverfion,  wherewith  it  is  joined. 
"  7thly,  Where  a  common  recovery  cannct  bar  the 

**  eftate 
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"  eftate  tail  by  force  of  the  faid  ftatute,  there  a  find 
*'  levied  in' fee,  in  tail,  for  lives,  or  years,  with  pro- 
"  clamations  according  tc  the  flatutcs,  fhall  not  bar 
*'  the  eftate  tail,  or  the  iffue  in  tail,  \vhere  the  rever- 
"  fion  or  remainder  is  in  the  king,  as  is  aforefaid,  by 
*'  reafori  of  thefe  words  in  the  faid  acl  (the  faid  reco- 
"  very,  or  any  thing  or  things  hereafter  to  be  had, 
*'  done,  or  fuffered,  by  or  againft  any  fuch  tenant  in 
*'  tail  to  the  contrary  notwithftanding),  which  words 
'*  include  a  fine  levied  by  fuch  a  donee,  and  reftrain- 
*'  eth  the  fame.  8thly,  But  where  a  common  re- 
*'  covery  fliall  bar  the  eflate  tail,  notwithflanding 
*'  that  ftatute,  there  a  fine  with  proclamation  fhall  bar 
*'  the  fame  alfo.  Qthly,  Where  the  faid  latter  words 
"  of  the  ftatute  be  (had,  done,  or  fuffered  by  or 
"  againft  any  fuch  tenant  in  tail),  the  fenfe  and  con- 
"  ftruclion  is,  where  tenant  in  tail  is  party  or  privy  to 
*'  the  acl,  be  it  by  doing  or  fuffering  that  which  ftiould 
*'  work  the  bar,  and  not  by  mere  permifiion,  he  being 
"  a  ftranger  to  the  aft,  as  if  tenant  in  tail  of  the  gift 
"  of  the  king,  the  reverfion  to  the  king  expectant,  is 
"  diifeifed,  and  the  diffeifor  levy  a  fine,  and  five  years 
"  pafs,  this  fhall  bar  the  eftate  tail  *  ;  and  fo  if  a  col- 
"  lateral  anceftor  of  the  donee  releafe  with  warranty, 

"  and 


*  The  only  authority  quoted  by  Lord  Coke,  in  fupport  of  this 
pofitlon,  is  the  cafe  of  Stratfield  v.  Dover,  Trln.  39  EH%.  which  is 
reported  in  i  Cro.^g^.  612.  but  no  judgment  was  given  on  this 
point ;  and  Juftice  IValmJley  obfervcd,  that  if  fuch  a  dodrinc  were 
admitted,  it  would  be  a  common  mifchief,  for  then  tenants  in  tail  o£ 

th« 
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*'  and  the  donee  fufFer  the  warranty  to  defcend  without 
**  any  entry  made  in  the  life  of  the  anceftor,  this  fliall 
*'  bind  the  tenant  in  tail,  becaufe  he  is  not  party  or 
%"  privy  to  any  aft,  either  done  or  fufFered  by  or  againfl 
"  him.  lothly,  Albeit  the  preamble  of  the  Itatute 
"  extend  only  to  gifts  in  tail,  made  by  the  kings  of 
*'  E7igland  before  the  aft,  {'ui:^.  hath  given  and  grant- 
"  ed,  life.)  and  the  body  of  the  aft  referred  to  the 
"  preamble  (viz.  that  no  fuch  feigned  recovery  here- 
*'  after  to  be  had  againfl  fuch  tenant  in  tail)  fo  as  this 
"  word  (fuch)  may  feem  to  couple  the  body  and  the 
*'  preamble  together,  yet  in  this  cafe  (fuch)  fhall  be 
"  taken  for  fuch  in  equal  mifchief,  or  in  like  cafe ; 
"  and  by  divers  parts  of  the  aft,  it  appeareth  that__thc 
"  makers  of  the  aft  intended  to  extend  it  to  future 
"  gifts,  and  fo  is  the  law  taken  at  this  day,  without 
*«  queftion/' 

§  12.  As  thefe  ftatutes  deprive  tenants  in  tail  of  the 
gift  of  the  crown  of  all  power  of  alienation,  the  judges 
have  conftrued  them  flriftly  ;  and  it  is  obfervable,  that 
an  eflate  tail  of  this  kind  is  now  the  only  perpetuity 
which  can  pofTibly  be  created. 

§  13.  It  was  formerly  ufual  for  perfons  who  were 
feifed  of  eflates  tail  of  this  kind,  to  procure  the  con* 
fent  of  the  crown  to  alienate  them  which  was  com- 


the  gift  of  the  cvown  might  get  themfelves  dlfTcired,  in  which  cafe,  a 
fine  levied  by  the  difleifor,  would  bar  the  ifTue.  Fidr  I  Sid.  i66. 
I  Roll.  Rep.  171. 

monly 
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monly  effedled  in  this  manner ;  the  crown  conveyed 
the  reverfion  to  a  fubjedt,  either  in  truft  for  itfelf,  or 
for  the  tenant  in  tail,  by  which  means  a  fine  or  reco- 
very was  a  good  bar  of  the  eftate  tail,   according  to 

Earl  of  Chef-   the  fecond  rule  laid  down  by  Lord  Coke,     Thus  it 

terfifld's  .  . 

Cafe,  was  held  by  all  the  judges,  that  if  the  king  made  a 

Hard.  409.  g-£^  -j^  ^^-j^  referving  the  reverfion  to  himfelf,  and  af- 
terwards permitted  the  tenant  in  tail  to  fuffer  a  common 
recovery,  by  granting  the  reverfion  to  a  ftranger,  in 
truft,  to  reconvey  it  after  the  recovery  was  fuffered,  it 
■would  bar  both  the  eftate  tail  and  the  reverfion,  be- 
caufe  the  reverfion  was  once  fevered  from  the  crown, 
by  which  means  the  privity  of  eftate  was  deftroyed  ;  for 
the  intention  of  the  ftatute  was  only  to  reft  rain  com- 
mon recoveries,  where  the  reverfion  always  continued 
in  the  crown  without  any  alteration.  But,  fince  the 
ftatute  I  j^n?2f  fl.  i.  c.  7.  f.  5.  this  mode  of  evading 
thefe  a6ls  is  efl'ectually  prevented,  the  crown  being  re- 
ftrained  by  that  ftatute  from  alienating  its  poifelTions 
for  a  greater  eftate  than  three  lives,  or  twenty- one 
years. 

§  14.  No  alteration  in  the  limitations  of  an  eftate  tail, 
whereof  the  reverfion  continues  in  the  crown,  will 
enable  the  tenant  in  tail  to  bar  his  iffue  or  the 
reverfion. 


Murrey  v. 
Eyton  and 
Price, 
T.  Raym. 
2C0. 


Pollcxf. 
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§  15.  Thus,  in  the  cafe  of  the  Earl  oi  Derby,  one 
of  the  queftlons  was,  Whether  an  eftate  tail,  granted 
by  Richard  3.  to  the  Derby  family,  as  a  reward  for 
ferviceSj  which  by  a  private  ad  of  the  4.ycic.  i.  was 

limited 
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limited  to  the  heirs-males  of  the  family,  in  a  different 

manner  from  that  in  which  it  had  been  limited  by  the 

letters   patent,  the  reverfion  flill   continuing   in    the 

crown,  was  within   the   protection  of  thefe  ftatutes  ? 

And  the  majority  of  the  judges   in   the  Exchequer    ,  Wiifon 

Chamber  v/ere  of  opinion,  that,  notwithftanding  the   ^^P*  ^75* 

alterations  made  by  the  private  a£l  of  parliament,  as 

they  were  all  within  the  compafs  of  the  old  intail,  and 

as    the  reverfion  flill  continued  in  the    crown,    the 

eftace  was  within   the   proteftion  of  the  34  and  35 

Hen.  8. 

§  16.  If  a  perfon  conveys  lands  to  the  crown,  with 
an  intent  that  the  crown  fhould  reconvey  them  to  the 
fame  perfon  in  tail,  referving  the  ultimate  reverfion  to 
the  crown,  fuch  an  eftate  will  not  be  within  the  pro- 
tection of  thefe  ftatutes. 

§  17.  Thus,  where  rr;7//<3;«  Earl  of  DcTi^y  conveyed   jolmfon  v. 
lands  to  truftees,  to  the  intent  that  they  fhould  convey   ^1^^°  ^ou  ^ 
the  fame  to  queen  Elizabeth,  her  heirs  and  fucceffors,    ' '  Mod.  304. 

-  -  3  SiJOW.   IC4. 

that  the  Earl  of  Derby  might  accept  of  a  grant  from 
the  crown  of  the  fame  lands,  to  him  and  the  heirs- 
male  of  his  body,  leaving  the  ultimate  reverfion  in  the 
crown,  which  was  accordingly  done.  It  was  deter- 
mined, that  this  eft  ate  tail  was  not  within  the  protec- 
tion of  thofe  ftatutes,  it  being  a  fraudulent  contiivance 
to  create  a  perpetuity. 

§  18.  No  cftate  tail  granted  by  the  crown,  will  fall 
under  the  proteftion  of  thefe  ftatutes,  unlefs  the  grant 
appears  to  have  been  made  as  a  reward  for  fen/ices. 

Vol.  V.  Kk  §  19.  Thus, 
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Perkins  v.  §  'p*   Ihus,  where  it  was  found  by  fpecial  verdl£l, 

I  Black.  R.  ^'^^  orie  William  Dexter,  being  tenant  in  fee  of  the 
R  ■  -,  -.^  premifes,  enfeoffed  Henry  Earl  of  Derby,  afterwards 
king  Henry  4.  to  hold  to  him  and  his  heirs.  After- 
wards the  king,  by  letters  patent  under  the  duchy  feal 
of  Lancajier,  7  Hen.  4.  reciting  the  faid  feoftnient,  and 
that  Margaret  the  wife  of  John  Milton  \A'as  grand- 
daughter and  heir  of  William  Dexter,  and  that  Milton 
and  his  wife  had  petitioned  the  king  to  be  fully  re-en- 
feoffed  thereof ;  nous  voulantz.  cele  panic  foit  fait,  ceo 
que  loy,  bone  foy,  et  confcience  demandent,  have  of  our 
efpecial  grace,  given  and  granted  to  the  faid  John 
Milton  and  Margaret  his  wife,  and  the  heirs  of  the 
body  of  the  faid  Margaret,  the  faid  premifes  to  be 
holden  as  of  the  king  and  his  heirs,  dukes  of  Lan- 
cajier,  as  of  the  duchy  of  Lancajier  in  chief  for  ever, 
with  reverfion  to  the  Idng  and  his  heirs,  dukes  of  Lan- 
cajier, on  failure  of  ilfue  of  the  faid  Margaret.  The 
qucflion  was,  Whether  the  intail  created  by  the  letters 
patent  of  Hen.  4.  with  the  reverfion  to  the  king  in  fee, 
was,  under  all  its  circumftances,  fuch  an  eflate  tail  as 
was  protected  from  being  barred  by  a  common  reco- 
vei7,  by  virtue  of  the  flatute  34  i/r«.  8,  c.  20.  ?  It 
was  infilled  for  the  plaintiff,  ift,  That  no  eflate  was 
intended  to  be  protected  by  that  flatute  but  fuch  as  had 
httn  given  or  provided  hy  the  king  in  reward  of  fome 
fpecial  ferviccs,  becaufe  the  preamble  of  the  ad:  fpeaks 
only  of  eflates  granted  upon  fuch  confiderations.  2d, 
That  this  grant  appeared  upon  the  face  of  it,  to  be 
merely  a  reflitulion  of  what  belonged  of  right  to  the 
grantees ;  an  aft  of  juflice,  and  not  of  bounty  in  the 
king  J  ceo  aue  loy,  bone  foy,  ct  confcience  demandent ; 

for 
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for  which  purpofe,  it  mufl:  be  fuppofed,  either  that  a 
legal  title  fubfifted  in  the  grantees,  paramount  to  the 
title  of  Idng  Henry  4.  by  means  of  fome  condition  or 
defeazance  annexed  to  William  Dcxterh  feoffment  to 
the  Earl  of  Derby ^  or  that  Dcxter  and  his  heirs  had  an 
equitable  right,  and  that  king  Henry  4.  when  Earl  of 
Derby^  was  merely  a  feoffee  to  ufes.  To  this,  it  was 
anfwcred  for  the  defendant,  iff.  That  if  the  words  of 
an  enacting  claufe  are  wider  and  more  extenfive  than 
the  preamble,  the  preamble  fliall  not  narrow  and  con- 
fme  them ;  that  though  the  principal  purvieu  of  the 
a6t  was,  to  protedl  fuch  eflates  tail  as  were  granted  for 
fervices  done,  yet  this  was  not  the  only  reafon.  The 
diminution  of  the  king's  feodal  rights  was  alfo  exprefsly 
alleged  as  another  reafon,  which  would  happen  oftener 
by  cutting  off  intails,  and  thereby  preventing  infancies 
and  wardfhips.  That  if  fervices  were  indifpenfably 
neceffary  to  bring  a  grant  within  the  protection  of  the 
flatute,  the  law  would,  at  this  diftance  of  time,  pre- 
fume  them.  That  in  the  flatute  of  fines,  32  Hen.  8. 
c.  36.  there  is  the  fame  protedUon  of  eflates  tail,  the 
reverfion  of  which  is  in  the  crown,  and  in  pari  materia 
both  llatutes  fliould  be  uniformly  conflrued  :  that  in 
I  And.  140.  and  i  Inft.  373.  where  this  flatute  is  fully 
explained,  not  a  word  appears,  to  prove  that  fervices 
mufl  be  ftated  in  the  grant.  2d,  That  an  intail  whicii 
had  lafled  three  hundred  and  fixty  years  under  the  pro- 
teclion  of  this  flatute,  ought  not  now  to  be  fhaken  by 
prefumptions  and  conjectures.  Its  having  been  fo  long 
unbarred,  gives  a  prefumption,  that  the  owners  knew 
it  was  unbarrable.  The  firfl  attempt  to  alter  the  intail 
was  in  1652,  v/hen  there  was  no  king  in  being,  and 
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all  the  crown  lands,  as  \vell  in  reverfion  as  in  pofleffioil, 
were  vcded  in  truftees  for  fale  ;  and  if  the  reverfion  is 
once  out  of  the  crown,  the  protection  is  gone.     3d5 
That  there  was  no  ground  to  fuppofe  a  condition  or 
defeazance   annexed    to   Dexter' s  feoffment  ;    as  the 
feoffment  is  recited,  and  no  mention  made  of  any  de- 
feazance or  condition.     4th,  That  fuppofnig  the  Earl 
of  Derby  a  feoffee  to  ufe,  which  was  not  proved,  ftill 
the  grant  of  Henry  4.  was  free  and  gratuitous  ;  for  as 
the  law  of  ufes  then  fiood,  before  the  flatute  i  Rich.  3. 
c.  5.  if  the  king,  when  a  private  man,  was  feifed  to 
an  uic,  upon  the  affiimption  of  the  crown,  the  ufe  was 
extinguifhed,  and  the  king  became  abfolute  owner  of 
the  eftate.     To  re-grant  it  to  the  feoffor  might  be  ge- 
nerous and  honourable,    but  was   (legally  fpeaking) 
gratuitous.     But  it  could  not  be  the   execution  of  a 
ufe,  becaufe  the  king  only  grants  an  eftate  tail,  referr- 
ing the  fee  to  himfelf ;  makes  it  a  tenure  /Vz  capite,  and 
to  be  holden  of  the  duchy  of  Lancajier,  which  is  quite 
incompatible  with   the   idea   of  the   Earl  of  Derby*s 
being  merely  a  feoffee  to  ufcs,  which  muff  have  been 
executed  in  the   fame  plight,  as   when   the   original 
feoffment  was  made. 

Lord  Mansf.cki. —  "^  It  is  certain  that  the  preamble 
"  of  a  ftatute  cannot  reftrain  the  enading  part  of  it, 
"  where  the  enacting  part  is  clearly  larger  than  the 
"  preamble.  But  in  this  cafe,  the  eflates  mentioned 
"  in  the  ena(!l:ing  part,  clearly  refer  to  thofe  in  the 
"  preamble,  by  the  word  fuch,  which  runs  through 
"  the  whole.  It  muff  therefore  be  admitted,  that,  in 
"  order  to  obtain  the  protedion  of  the  ftatute  of 
fi  .  «  Ucn.  8. 
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^*  Hen,  8.  the  eflate  tail  miifl:  be  of  the  gift  or  provifion 
''  of  the  king,  by  way  of  reward.  As  for  the  ferviccs, 
"  which  are  the  confidcraiion  of  fuch  gift,  thefe  muft, 
"  at  a  diftance  of  time,  be  prefumed,  and  need  not  be 
"  proved.  To  take  it  out  of  the  ftatute,  you  mufl 
"  fhew  that  it  is  not  of  the  gift,  or  provifion  of  the 
"  king.  And,  in  the  prcfent  cafe,  it  is  plainly  not  fo, 
^'  upon  the  face  of  it.  The  petition  is  founded  upon 
*'  no  other  confideration,  than  that  Elizabeth  Milton 
"  was  coufin  and  heir  of  Dexter,  who  enfeoffed  the 
"  Earl  of  Derby.  No  merits  are  mentioned,  notwith- 
"  (landing  the  ftatute  4  He?i.  4.  c.  4.  was  then  recent. 
*'  The  king  himfelf  ftates,  that  he  was  bound  to  make 
"  the  grant  by  law,  good  faith,  and  confcience.  What 
"  the  circumftances  of  the  fad  were,  cannot  now  be 
*'  difcovered ;  whether  a  defeazance,  a  condition,  or 
"  an  ufe,  or  any  thing  elfe.  Nor  is  it  material  to 
"  know.  It  is  enough,  that  the  king  has  recited  ge- 
^'  nerally,  that  he  was  hound  to  do  it.  It  cannot, 
"  therefore,  be  a  gift.  As  to  the  objection,  that  the 
"  king  granted  only  a  particular  eftate,  and  kept  back 
**  the  fee,  that  might  be  all  he  was  bound  to  do.  Nor 
"  can  we  reafon  very  conclufively  from  the  condud  of 
"  fuch  a  prince  as  Kenry  the  Fourth.  He  might  pof- 
"  fibly  do  only  half  jufdce.  Such  things  have  hap- 
"  pened  in  later  times.  Lord  Angkfey,  after  the  Re- 
«  ftoration,  was  obliged  to  reftore  the  eflates  he  had 
"  got  during  the  rebellion  in  Ireland ;  yet  many  of  the 
"  poor  owners  were  glad  to  compound,  and  take 
"  leafes  for  99  years,  inftead  of  the  fee.  Upon  the 
"  whole,  as  the  eftate  was  not  of  the  king's  gift,  I 
'*  think  it  not  within  the  protedion  of  the  ftatute,  and 
K  k  3  .      "  therefore 
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,  "  therefore  the  recovery  is  good."     Mr.  Juflice  Tates 

was  of  the  fame  opinion,  and  faid,  the  court  would 
not  ftretch  to  enlarge  the  interpretation  of  a  ftatute, 
which  prohibits  the  natural  right  of  alienation  by  tenant 
in  tail. 

Rcverfions  §  2c,  Before  the  flatute  de  Bonis ^  when  the  king 

vcfted  in  the     cheated  a  conditional  fee,  there  remained  nothing  in 

Crown.  *-' 

Pigot  85.         the  crown  but  a  bare  pofTibility,  and  if  the  donee  had 
wilding,  l^\^Q,  and  afterwards  aliened,  the  king*s  pofiibility  was 

1  wilf.  R.        barred  as  well  as  that  of  the  fubied.     After  the  flatute 
275. 

de  Bonis  had  turned  that  pofTibility  into  a  reverfion, 

and  after  common  recoveries  were  allowed  to  be  com- 
mon affiirances,  and  to  bar  remainders  and  reverfions, 
it  became  a  queflion  how  far  a  recovery  could  bar  a 
Plowd.  "53.  remainder  or  reverfion  vefled  in  the  king;  and  it  was 
determined  by  the  judges,  that  though  a  recovery  fuf- 
fered  by  a  tenant  in  tail  barred  the  eflate  tail,  yet  it 
would  not  afFeft  any  interefl:  which  the  king  had  in  the 
remainder  or  reverfion ;  as  they  did  not  venture  to 
affert  that  the  crown  could  be  deprived  of  any  part  of 
its  revenue,  under  pretence  of  a  recompence  in  value, 
\vhich  was  merely  imaginary. 


Pigot  85. 


§  21.  Mr.  Pigot  fays,  it  is  vcxata  que/iio  how  far  at 
common  law  a  remainder  verted  in  the  king,  was  de- 
vefted  by  recovery  and  difcontinuance,  but  he  after- 
wards adm.its,  that  neither  a  fine  nor  recovery  can 
devefl  any  eflate  in  remainder  or  reverfion  out  of  the 
piowd.  553.  king.  lie  then  fays,  that  if  a  recovery  be  on  good  title 
againfl:  tenant  in  tail,  and  the  king  has  the  remainder 
by  a  defeafible  title,  there  it  fhall  deveft  the  remainder 

out 
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out  of  the  king,  and  reflore  and  remit  the  right  owners. 
This  pofition  is  founded  on  the  determinations  in  Wifc- 
f}i(in*s  cafe  2  Rep.  15.  and  Cbobneleyh  cafe  id.  50.  where 
the  court  determined,  that  the  limitation  of  the  rever- 
fion  to  the  crown  was  void,  and,  therefore,  that  fuch 
reverfion  was  barred  by  a  recovery  ;  but  it  was  admit- 
ted, that  if  the  reverfion  had  been  veiled  in  the  crown, 
it  could  not  have  been  barred. 

§  22.  The  only  mode  of  acquiring  a  good  title  to  Vide  30 G.  3, 
an  eftate  tail,  whereof  the  reverfion  is  in  the  crown,  is 
by  an  a£t  of  parliament,  enading  that  the  reverfion 
fliall  be  diverted  out  of  the  crown  and  veiled  either 
in  the  tenant  in  tail,  or  in  fome  other  private  perfon,  by 
which  means  It  becomes  barrable  by  a  recovery. 

§  23.  By  the  flatute  21  Hen.  8.  c.  15.  it  is  enabled.    Tenants  hy 
that   no   eflate    held   by   ftatute-merchant,  flaple,  or       '^^' ' 
elegit,  Ihall  be  barred  by  a  common  recovery. 


§  24.  By  the  flatute  1 1  Ben.  7.  c.  20.  no  eftate  held  Eftates  held 

,  .       ,  .    .  1       1  J  in  Dower,  &c. 

by  a  woman  in  dower,  or  as  a  jointure^  ^an  be  barred  ^ntc  ch.  8. 

by  a  recovery  fuffered  by  fuch  woman.  -^  ^*  22- 
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TITLE   XXXVI. 
RECOVERY. 

CHAP.  XIV. 

How  Recoveries  jiiay  be  reverfed  or  falfijied. 


^  I .  Writ  of  Error. 

4.  Who  may  bring  this  Writ. 
10.  A'b  j-lvermcnt  agairjl  the  Re- 

cord. 
15.  The  Parol  dees  not  demur  for 

Infancy. 
17.  There  mufihe  a  Writ  o/"Sc're 


10 1  A  Releafe  of  Errors  from  the 
Common  Vouchee  not  good. 

2  2.  Writs  of  Error  mnfl  he  brought 
within  Tivertty  Tears, 

25"  ^f f^^ffy^f^S '^  Recovery, 

30.  ud  Tenant  for  Tears  may 
falfify. 


Facias.  |     33.  Courts  of  Equity. 


Section  i. 


Writ  of  'T^HE  judgment  obtained  in  a  common  recovery, 

Error.  beino;  a  matter  of  record,  and  fimilar  in  almofl 

Fines  en.  14-.  ° 

f.  I.  every  refped  to  a  judgment  given  in  an  adverfary  fuit, 

can  only  be  reverfed  by  a  writ  of  error. 

Id.  f.  3.  §  2.  A  writ  of  error  to  reverfe  a  common  recovery 

mufl  be  brought  in  the  Court  of  King's  Bench,  unlefs 
the  error  is  in  the  procefs,  in  which  cafe  it  may  be 
reverfed  in  the  Court  of  Common  Pleas. 


§  3.  By  the  ftat.  34  and  2,5  ^^^-  ^*  ^-  2^-  ^'  i^3*  ^^ 
is  enacted  that  all  judgments  given  at  the  Great 
Seflions  in  Wales,  fhall  be  redreifed  by  writ  of  error 
returnable  in  the  Court  of  King's  Bench  in  England, 

5  4.  No 
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§  4.  No  perfon  has  a  right  to  bnng  a  writ  of  error    Wno  may 
for  the  purpofe  of  reverfmg  a  common  recovery,  un-   ^J.'""  ^'"* 
lefs  he  had  an  immediate  intereft  in  the  lands,  whereof 
the  recovery  had  been  fuffered. 

§  5.  Thus  where  a  writ  of  error  was  brought  in  the  Ancn. 
Court  of  King*s  Bench  to  reverfe  a  common  recovery,  -* 
and  judgment  was  obtained  thereon  ;  but  it  appearing 
afterwards  that  the  plaintiff  in  error  had  no  immediate 
title  to  the  lands,  there  being  a  remainder-man  before 
him,  the  court  reverfed  their  former  judgment  of 
reverfal. 

§  6.  The  right  to  bring  a  writ  of  error  defcends  to 
the  perfon  to  whom  the  land  would  have  defcended  in 
cafe  the  recovery  had  not  been  fuffered. 

^  7.  Thomas  Hennin^ham  being  feifed   to  him  and    HenmngTiam 

^   \  ,       ^  f  V.  Windham. 

the  heirs-male  of  his  body,  had  iffue  Henry  and  three  i  Leon.  261. 
daughters  by  his  firfl  wife,  and  Arthur  and  two  other 
fons  by  his  fecond  wife.  Upon  the  death  of  Thomas 
Henningham,  Henry  his  eldefl  fon  entered,  and  fuffered 
a  common  recovery,  and  afterwards  died  without  iffue. 
Arthur  the  fecond  fon  brought  a  writ  of  error  to  re- 
verfe this  recovery,  to  which  it  was  objedted  that  he 
was  only  of  the  half  blood.  The  court  however  deter- 
mined that  the  right  to  bring  a  writ  of  error  defcended 
to  the  perfon  who  would  have  been  intitled  to  the  land, 
if  no  recovery  had  been  fuffered. 

§  8.  In  the  cafe  of  Sheep/hanks  v.  Lucas  which  has    Ante  ch.  5. 
been  already  flated,  an  objedlion  was  made  to  the  writ    i  Burr.  412. 

of 
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of  error,  becaufe  the  plaintiff  did  not  fhew  how  his 
title  arofe.  But  the  court  faid,  that  a  complete  title 
need  not  be  fet  forth  in  a  writ  of  error ;  it  was  only 
required  of  the  plaintiff  in  error  to  fhew  the  connec- 
tion and  privity  between  the  perfon  againfl  whom  the 
recovery  was  had,  and  the  perfon  who  brings  the  writ 
of  error ;  for  it  was  not  like  a  proceeding  to  try  the 
right  of  land,  or  to  recover  the  land  itfelf. 

Marquis  of  §  9.  The  right  of  bringing  a  Writ  of  error  to  reverfe 

Q^^^  a  common  recovery  does  not  pals  to  the  crown  on  an 

3  ^^P-  ^-  attainder  for  high  treafon.  A  tenant  in  tail  fuffered  a 
common  recovery,  the  remainder-man  was  attainted  of 
treafon  and  executed ;  and  by  Act  of  Parliament  for- 
feited to  the  king  all  his  manors,  ^c.  reverfions,  re- 
mainders, ufes,  poffeffions,  offices,  rights,  conditions, 
and  all  other  his  hereditaments.  The  recovery  being 
erroneous  the  king  brought  a  writ  of  error  to  reverfe 
it.  Adjudged  that  the  writ  was  not  given  to  the  king 
by  any  words  in  the  aft  of  forfeiture,  the  party  having 
no  right  of  entry,  but  only  a  right  of  adlion  which 
did  not  pafs  by  thofe  general  words.  But  admitting 
the  writ  of  error  had  paffed  to  the  king  by  the  words 
of  the  a6l,  yet  it  would  not  pafs  from  him  to  a  patentee 
by  a  general  grant  of  the  manor  cum  pertinentiis,  and 
of  all  the  interefl,  claim  and  demand  therein,  notwith- 
ftanding  the  claufe  de  fpeciali  gratia.  For  if  the  king 
could  grant  it,  it  mufl  be  by  virtue  of  his  prerogative 
(for  no  common  perfon  could  do  it)  and  then  it  ought 
to  be  by  exprefs  and  precife  words, 

§  10.  The 
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&  10.  The  errors  alligned  in  a  recovery  m?.y  cither    Nd  Averment 

.  againd  ihc 

be  in  fa 61,  or  in  law  ;  but  nothing  can  be  alligned  for    Record, 
error   in  a  common   recovery  which  contradicls  the    f ','*'"'" 
record;   it  follows   from  this  principle  that  no  incapa- 
city in  a  vouchee  can  be  afligned  for  error,  where  he 
appeared  in  perfon ;    but   if    a  vouchee    appears    by 
attorney,  an  averment  may  then  be  made,  either  that 
fuch  vouchee  died  before  the  day  on  which  judgment 
was  given,  or  that  he  laboured  under  fome  perfonal 
difability  which  rendered  him  incapable  of  fuffering  a 
common  recovery. 

§  II.  Thus  in  the  Cck^c  of  Wynne  v.  Wynne,  one  of  Ante,  ch.  5. 
the  queftions   was,  whether  the  plaintiff  in   error  was    ,  wilf.  Rep. 
not   eftopped  to  affign  the  death  of  the  vouchee  to   ^'^' 
have  happened  on  the  i  oth  of  May,  which  was  before 
judgment,   when  it  appeared   upon  the  face  of  the 
record,  that  flie  appeared  by  attorney  on  the  return 
day  of  the  writ  of  fummons  which   was  the  i6th  of 
May.     The  court   were  clearly  of  opinion  that  the 
death  of  the  vouchee  before  judgment,  was  not  con- 
trary, but  a  matter  collateral  to  the  record,  and  pro- 
perly affignable  for  error,  and  triable  by  a  jury  ;  for 
all  the  record  faid  was,  that  the  vouchee  appeared  by 
her   attorney ;   it  did  not  fay  any  thing  of  her  actual 
exillence  at  the  time,  but  put  a  matter  in  iffue,  which 
was  properly  triable  by  the  country. 

§  11.  In  a  writ  of  error  to  reverfe  a  common  reco-    HolI.mJ  v. 

Daunt  zev, 

very,   the  error  affigned  was,  that  the  vouchee  was    Cru.  liliz. 
within  age  and  appeared  by  attorney.     All  the  court   "i"^^' 

agreed 
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agreed  that  this  circumftance  might  well  be  a{rigne4 
for  error  after  the  death  of  the  vouchee. 

Ante  ch.  8.  §  i3«  So  in  the  cafe  of  Stokes  v.  Oliver  an  averment 

'  ^"  was  allowed,  that  the  vouchee,  who  appeared  by  attor- 

ney, was  an  infant,  and  the  recovery  was  reverfed, 

§  14.   No  cafe  has  arifen  where  an  averment  of 

ideocy  has  been  made  againft  a  vouchee  who  appeared 

by  attorney,  but  in  a  late  cafe  which  was  determined 

Vide  the  in  the  Houfe  of  Lords  in    Ireland,  fuch  an  averment 

^^^"  '  *       was  held  to  be  good,  and  not  contrary  to  the  record. 

The  Parol  §  15"   ^"^  ^  ^'^'■^  ^^  error  to  reverfe  a  common  reco- 

Infanc^^^"^        Very  the  parol  fliall   demur  for   the  infancy   of  the 
tenant. 


ji^l^^j  ^,  §  1 5'  lii  a  writ  of  error  of  a  judgment  in  the  King's 

M  alone,  Bench  in  IrcLmd,  the  cafe  v^^as  that  in  a  writ  of  error  to 

Fitz.  R.  114. 

reverfe  a  common  recoveiy  the  defendant  pleaded  that 

he  was  an  infant  and  prayed  that  the  parol  might 
demur.  To  this  the  plaintiff  demurred,  and  judgment 
was  given  that  the  parol  fliould  demur.  The  judg- 
ment was  affirmed.  Note,  to  the  writ  of  error  in  this 
court,  the  defendant  again  pleaded  his  infancy  and 
prayed  the  parol  might  demur,  which  was  difallowed. 
l^on  datur  enim  exceptio  ejiifdem  ret  ciijus  petitur  dif" 
folutio. 

There  mud  5  ^7*   A  recovery  ought  not  to  be  reverfed,   unlefs 

Sc'^e  Facias.     "^^^'^^^  o{ fcire  fdcias  are  iffued  againfl  the  terre-tenants 
Lord  Pcm-       j^j^^j  ([^^  \^^\y  .   j^ecaufc  the  errors  in  a  recovery  ouQ-ht 

brokt's  C.ifc,  '  7         rt 

Kep.Temp.  not 

Holt  614. 
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not  to  be  examined  until  all  the  parties  intercflcd  in 
fupporting  it,  be  before  the  court, 

§  18.  The  ifluing  writs  efyir/r^  y^r/^j"  to  the  terre- 
tenants  is  not  deemed  to  be^fA;  nccejjitate  juris,  but  only 
difcretionary  in  the  court. 

§  19.  Thus  on  a  motion  in  the  Court  of  King's    Kln^fton  v. 
Beiich  to  fet  afide  a  judgment  of  reverfal  of  a  common    ^  shmv'^xio 
recovery  on  a  writ  of  error  brought  there,   becaufe    ^d  Kdit. 
there  was  no  fare  facias  to  the  terre-tenants.     It  was 
flrongly  debated  and  on  all  hands  agreed  to  be  very 
inconvenient,  that  a  fcire  facias  fhould  not  be  to  the 
tenants,  for  otherwife  a  purchafer  might  be  deprived 
of  his   aflfur-rincc  without   notice.     There   was   urged 
that  the  terre-tenant  cannot  be  party  to  the  writ   of 
error.     That  they   had  a  record  exemplified   of  the 
reverfal.     That  the  reverfal  was  in  35  Car.  2.     That 
the  want  of  a  writ  oi fcire  facias  mufl  be  error  either 
in  law  or  in  fadt,  it  would  not  be  error  in  law,  for 
that  mufl  appear  upon   the  record  itfelf,  v/hich  it  did 
not  here.     It  could  not  be  error  in  fa£t,  becaufe  there 
was  no  necelTity  for  fuch  a  writ,  it  was  only  difcre- 
tionary in  the  Court  and  not  ex  necejltate  juris.     The 
Court  was  of  opinion  that  the  awarding  writs  oi  fcire 
facias  to  the  terre-tenants  was  difcretionary.     And  in 
a  fubfequent   cafe  Lord   Mansfield  faid  that    by  the    y{2\\  and  Ux. 
eftablifhed  mode  of  proceeding  there  mufl  be  a  fcire  v.  Woodcock, 
facias  againfl  the  terre-tenants,  otherwife  it  is  an  irre- 
gularity, but  no  more. 

§  30,  A  relcafc 
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AReleareof         §  20.    A   releafe    of   errors    from    the    common 
Errors  from      yQuchee  Cannot  be  pleaded  in  bar  of  a  writ  of  error  to 

the  Common  * 

Vouchee  not    reverfe  a  common  recovery. 

good.  ^ 

Lord  Norrlce  §  2  1.  In  a  writ  of  error  to  reverfe  a  common  reco- 
W'  4i?ftcr°  very  the  defendant  pleaded  a  releafe .  of  all  errors  by 
Cro.  Eliz.  2.  xhQ  lad  and  common  vouchee.  "  It  was  rcfolved  by  all 
the  Judges  that  fuch  releafe  could  not  be  pleaded,  for 
the  common  vouchee  is  put  in  only  for  form,  and  in 
trulh  he  renders  nothing,  and  therefore  it  is  againfl: 
reafon  that  his  releafe  fliould  bar  others  that  have  the 
lofs,  and  are  entitled  to  have  remedy  by  the  reverfal 
of  the  judgment. 

Writs  of  §  22.    By  the  flatute   lohiiW.  v  c.  4.  reciting 

J^"°ir  "  ^  ^^'^^  fines,  recoveries,  and  judgments,  were  reverfible  at 
within  20  any  time  without  reftraint  or  limitation  for  any  error 
or  defecb  whicli  happened  therein,  by  the  ignorance 
or  careleflhefs  of  clerks,  and  fometimes  by  unavoid- 
able accidents,  it  is  enaclcd,  §  i.  "  That  no  fine  or 
"  common  recovery,  ^c.  fhall  be  reverfed  or  avoided 
"  for  any  error  or  defed  therein,  unlefs  the  writ  of 
"  error  or  fuit  for  the  reverfing  of  fuch  fine,  recovery, 
"  tffc.  be  commenced  or  brought  and  profecuted  with 
"  effe£l  within  twenty  years  after  fuch  fine  levietl,  or 
"  fuch  recovery  fufiercd.  §  2.  Provided  always  that 
"  if  any  perfon  who  fliall  be  intitled  to  any  fuch  writ 
"  of  error  as  aforefaid  fhall  at  the  time  of  fuch  title 
"  accrued  be  within  the  age  of  twenty-one  years  or 
"  covert,  non  compos  ?iientis,  imprifoned  or  beyond  the 
"  fcas,  then  fuch  perfon,  his  or  her  heirs,  executors 
"  or  adminillrators  (notwithftanding  the  faid  twenty 

5!  "  years 
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"  years  expired)  (hail  and  may  bring  his,  her,  or  their 
"  writ  of  error  for  the  reverfmg  any  fuch  fmc,  reco- 
"  very,  life,  as  he,  ftie,  or  they  might  have  done  in 
"  cafe  this  acl  had  not  been  made,  fo  as  the  fame  be 
''  done  within  five  years  after  his  or  her  full  age,  dif- 
"  coverture,  coming  of  found  mind,  enlargement  out 
"  of  prifon,  or  returning  from  beyond  the  feas,  or 
"  death,  but  not  afterwards  or  otherwife.'* 

§  23.  In  confequence  of  this  ftatute  a  writ  of  error 
to  reverfe  a  fine  mull  be  brought  within  twentv  vears 
after  the  fine  has  been  levied,  and  not  within  twenty 
years  after  a  title  has  accrued  ;  for  the  time  when  the 
fine  was  levied  is  the  period  from  which  the  twenty 
years  are  to  be  reckoned, 

§  24.  A  writ  of  error  was  brought  19  Geo,  2.  to  Lloyd  v. 
reverfe  a  common  recoverv  which  was  fuffered  in  ^  lll'^'T,',, 
5  Ann.  The  defendant  pleaded  this  flatute  in  bar, 
the  writ  of  error  not  having  been  brought  within 
twenty  years  after  the  recovery  was  fuffered,  to  which 
it  was  anfwered  that  the  plaintift'*s  title  did  not  accrue 
until  the  deiiih  of  one  of  the  vouchees  without  ilTue 
in  the  year  1739. — After  feveral  arguments  the  court 
determined  that  the  writ  of  error  did  not  lie  ;  becaufc 
the  flatute  10  &  ii  ^/^.  3.  was  made  to  quiet  poflef- 
fions,  and  to  fix  a  certain  period  beyond  which  fines 
and  recoveries  fliould  not  be  impeached,  for  the  wards 
of  the  flatute  are  exprefs,  "  tv/enty  years  after  fuch 
"  fine  levied  or  recovery  fuffered."  And  it  has  not 
the  words  which  are  in  the  flatute  of  fines,  viz.  afier 
the    title   accrued.     The  tcrjiiiuus  a  quo   is  the  time 

when 
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when  the  recovery  is  fuffered,  and  if  that  was  once 
exceeded,  there  would  be  no  knowing  where  to  flop  ; 
a  reverfioner  after  an  eflate  tail  which  had  fubfifled 
above  a  century  might  upon  this  principle  be  allowed 
to  reverfe  a  common  recovery,  whereas  perfons  in 
reverfion  were  never  the  obje6ls  of  the  legiflature's 
care.  It  was  fufficient  that  they  had  a  chance  of  the 
reverfions  veiling  with  the  twenty  years,  in  which  cafe 
they  might  bring  a  writ  of  error  but  not  afterwards. 

Of  falfifying  §  25.  As  a  common  recovery  can  only  be  reverfed 
a  Recovery.  ^^  ^  ^^^.-j.  q£  g^^or  or  fome  proceeding  of  a  fimilar 
nature,  to  which  none  are  intitled  but  thofe  who  have 
an  immediate  intereft  in  the  lands ;  the  law  allows  all 
flrangcrs  whofe  interefls  are  afFefted  by  a  recovery  to 
falfify  it. 

Pa.  77.  It  is  laid  down  by  Booth  in  his  Law  of  Real  Actions, 

Pigot  15  .        j|^^^  ^  recovery  may  be  falfified  feveral  ways.     i.  By 

entry  and  plea.     2.  By  action.    3.  By  adion  and  plea, 

and  4,  By  plea  only. 

§  26.  By  entry  and  plea,  when  the  party's  entry  is 
not  taken  away  by  the  iccovery  and  he  brings  an 
alTife,  and  the  recovery  is  pleaded  againfl  him,  then 
he  pleads  matter  to  avoid  the  recovery.  It  follows 
from  thefe  principles,  that  a  common  recovery  may 
be  invalidated  on  a  trial  in  ejectment ;  for  if  a  reco- 
very is  given  in  evidence  and  fet  up  by  way  of  defence, 
the  plaintiff  may  fhew  any  defedl  in  the  recovery,  and 
if  the  court  is  of  opinion  that  the  recovery  is  void 

and 
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and  the  plaintiff  intitled  to   recover,  fuch  rccovery  is 
completely  falfified  as  to  that  a«^ion. 

§  27.  Thus  in  the  cafe  of  Sir  Butler  Wcntworthy  1  Vczey403; 
which  was  tried  at  the  bar  of  the  Court  of  Common  ^  ■^'^' 
Pleas  in  Mich.  Term  1744,  evidence  of  weaknefs  of 
underftanding  was  admitted  to  invalidate  the  deed,  by 
which  a  tenant  to  the  pracipe  was  made  for  the  pur- 
pofe  of  fuffering  a  common  recovery,  and  the  effect 
of  the  recovery  was  by  that  means  defeated. 

§  28.  So  in  the  cafe  of  Jones ^  ex  dem.  Hale  v.  Cave, 
tried  at  Hereford  at  the  Lent  Affizes  1765,  by  Sir 
John  Eardley  Wibnot^  evidence  was  admitted  to  prove 
the  weaknefs  of  underflanding  of  the  vouchee  in  a 
common  re  :overy,  who  appeared  by  attorney,  and  the 
recovery  was  by  that  means  invalidated.  A  motion 
was  made  the  next  term  for  a  new  trial,  on  account  viJc 
of  mifdire^bons  of  the  judge,  and  it  was  contended  PP^"  '^' 
that  fuch  evidence  ought  not  to  have  been  admitted ; 
but  the  motion  was  refufed.* 

§  29.  A  recovery  may  alfo  be  falflfied  by  a£lIon    Booth  7^ 
and  plea,  when  the  entry  of  the  party  that  has  right    6  Rep.  8  b, 
is  taken  away  by  the  recovery,  and  upon  a  real  action 
brought,  the  recovery  is  pleaded  in  bar  of  his  right. 
This  may  be  falfified  by  plea. 


•*  The  cafes  of  Dormer  v.  Parhhurjl,  Gcod'.'itlt  v.  Duke  of 
Chandosy  and  Taylor  v.  Horde,  which  have  been  ftatcd  in  the 
former  part  of  this  volume,  are  intlances  of  regovsries  faluftcd  io 
tjedlment. 

Vol.  V.  LI  S  3»-  ^y 
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A  Tenant  for        §  30.  By  the  Common  Law,  if  the  tenant  of  the 

faUlfv  '"^^        freehold  had  fufFered  a  commion  recovery.  It  operated 

1  Infl.  46  a.     ^s  a  good  bar  to   all   terms  for  years  derived   out  of 

the  freehold  ;  for  the  perfon  who  recovered  the   lands 

\ras  fuppofed  to  come  in  by  a  title  paramount,  fo  that 

he  was  not  bound  by  the  leafes  of  the  perfon  againfl 

Flowd.  83.       whom  he  recovered  :  befides,  a  termor  for  years  could 

not  in  any  cafe  falfify  a  common  recovery* 

§  31.  By  the  flatute  oiGlouceJier,  \  Ediv.  i.  c.  11* 
a  remedy  was  given  to  the  leifee  for  years,  by  way  of 
receipt  and  trial,  whether  the  recovery  was  upon  good 
title,  or  by  way  of  coUufion ;  and  in  cafe  it  appeared 
that  the  recovery  was  by  collufion,  then  the  leflee 
for  years  was  permitted  to  enjoy  his  term,  and  the 
execution  was  flaid  until  the  determination  of  the 
term. 

Bro.  Ab.  Tit.  §  32.  The  operation  of  this  ftatute  not  having  been 
Fitz.  N.B.  found  fufficiently  extenfive,  another  a6l  was  made 
198  and  220.    21  Hen.  8.   c.  1  c.   whereby   it   was  provided  that  a 

Vaugh.  127.  .  r 

tenant  for  years  might  falfify  a  feigned  recovery  had 
againft  the  perfon  in  revcrfion,  and  that  no  eflate 
held  by  flatute  merchant,  flaple,  or  elegit,  fhould  be 
avoided  by  means  of  any  feigned  recovery. 

Courts  of  §  33-  Although  a  common   recovery  can  only  be? 

Equity.  reverfed  by  the  Court  of  Common  Pleas  in  the  firft 

inftance,  and  by  the  Court  of  King's  Bench  upon  a 
writ  of  error  from  the  Court  of  Common  Pleas,  yet 
the  Court  of  Chancery  can,  in  fad,  invalidate  a  com- 
mon 
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mon  recovery,  where  it  appears  to  have  been  obtained 
by  fraud  or  impofition,  by  compelling  the  recoveror 
to  convey  the  eftate  to  the  perfon  who  is  intitled  in 
equity  to  have  it,  or  by  declaring  the  recoveror  to  be  Tit,  3^. 
a  truftee  for  fuch  perfon. 


c.  14.  r.  C4. 


§  34.  Where  a  perfon  who  was  deaf  and  dumb    Ferresr. 
fuffered  a  common  recovery  of  intailed  lands,  aflifted    2  Ab.*Eq. 
by  his    uncle,  and  then  fettled  the  fame  to   certain    ^95- 
ufes.     Upon  the  clrcumftances  of  the  cafe  it  appeared 
he  had  done  nothing  but  what  in  confcience  he  ought 
to  have  done,  yer  being  under  thefe  circumflanccs, 
the  Lord  Chancellor  faid  he  ought  to  be  taken  care  of 
in  equity,  and  it  apipearing  that  the  uncle  was  con- 
cerned in   point  of  intereft,    the  fettlement  was  kt 
afide.     But  had  he  been  aflifled  by  an  able  and  faith- 
ful relation  that  was  not   interefled,  equity  would  not 
have  relieved  him  in  fo  reafonable  an  a6t  as  this  ap- 
pears to  bCc 

§  2,$.  A  Court  of  Equity  will  alfo  reftrain  the 
operation  of  a  common  recovery  to  thofefpurpcfes  for 
which  it  was  intended,  and  will  not  allow  it  to  have  a 
more  extenfive  effedt* 

§  36.  Where  a  father  on  his  fon's   marriage,  by   Stanhope  v. 
leafe  and  releafe  conveyed  lands  to  truflees  and  their    p,^^^  in  cha; 
heirs,  to  the  ufe  of  the  father  for  life,  remainder  to   435- 
his  wife  for  life,  remainder  to  the  fon  for  ninety-nine 
years,  if  he  fhould  fo  long  live,  remainder  to  truflees 
during  his  life  to  fupport  contingent  remainders,  re- 
L  1  2  mainder 
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malnder  to  the  fon's  intended  wife  for  life  for  her 
jointure,  remainder  to  the  firfl  and  every  other  fon  of 
that  marriage  in  tail   male,  remainder  to  the  daughter 
or  daughters  of  that  marriage  and  the  heirs  of  their 
bodies,  till  they  fliould,  out  of  the  rents,  iffues  and 
profits,  have  received   3000  /.   remainder  to  the  heirs 
of  the  body  of  the  fon,  remainder  to  the  fecond  fon 
of  the  father,  and  to  his  firfl  and  other  fons,  remain- 
der to  the  right  heirs  of  the  fon  for  ever.     The  mar- 
riage took  et^ecl,  and  they  had   only  two  daughters, 
Tvho  being  in   pofTcflion   after  all    the   other   eftates 
determined,  which  were  precedent,  fulfered  a  recovery 
to  the  ufe  of  themfelves   and  their  heirs ;  and  one 
queftion  in  this  cafe   was,  whether   by  this   recovery 
the  remainders  were  not  barred.     And  it  was  argued 
that  they  were,  becaufe  the  primary  intention  of  this 
limitation  was  to  make  them  tenants  in  tail,  and  the 
raifmg  of  the  30C0  /.   was  but   a  fecondary  intention 
thereof,  and  when  they  being  fo  tenants  in  tail,  fuf- 
fered  a  recovery,  this  barred  their  eflate  tail,  and  the 
remainders  depending  therein  ;  but  the  Lord  Chan- 
cellor was  clear  of  opinion,  both  upon  the  firfl  fpeak- 
ing  to  it,  and  the  next  day  after,  that  this  was  but  in 
the  nature  of  a  fecurity  for  the  3000  /.   and   though 
the  recovery  barred  the  eflate  tail   and   remainders  at 
law,  yet  the  daughters  were  but   in   the   nature   of 
truftees  (after  the  3000  /.  raifed)  for  thole  in  remain- 
der ;  that  before  the  recovery  they  had  but  an  eflate 
tail   for   their  fecurity  for  that  fum  ;    that  after  the 
recovery  they  had  the  fee  fimple ;  but  flill  the  fame 
in  a  Court  of  Equity  was  but  a  fecurity  till  that  money 

was 
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was  raifed  ;  that  thofe  in  the  remainder  had  the 
equity  of  redemption  in  the  fame  manner  as  the  per- 
fon  who  made  that  fecurity  wouKl  have  had  if  no 
fuch  hmltation  in  remainder  had  been  ;  that  therefore 
they  might  at  any  time,  by  paying  off  that  3000/. 
determine  the  eftate  of  the  daughters,  and  then  the 
daughters  would  be  but  truftees  for  them. 
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APPENDIX  to  Title  XXXVL 
RECOVERY. 

HOUSE  of  LORDS  of  Ireland,  1785, 

Guftavus  Hume  Ef quire,   VlamUjf  in  Error. 
William  Burton  Efquire,  Defendant  in  Error. 


A  WRIT  of  error  was  brought  in  the  Court  of 
King's  BiJiich  in  Ireland,  to  reverfe  a  common 
recovery,  fufFered  by  Nicholas  Earl  oi  Ely  in  1767,  in 
which  he  appeared  by  attorney,  (having  acknowledged 
a  warrant  of  attorney  before  the  Lord  Chief  Juftice  of 
the  Common  Pleas  for  that  purpofe)  :  and  the  error 
affigned  was,  that  the  Earl  of  Ely  was  of  unfound 
mind.  Iflue  being  found  upon  this  fadt,  the  plaintiff 
in  error  ofTtred  to  produce  evidence  of  the  incapacity 
of  the  faid  Earl  ;  but  the  counfel  for  the  defendant  in- 
filled, that  the  acknowledgment  of  the  warrant  of 
attorney  before  the  Chief  Juflice  was  a  judicial  att  and 
matter  of  record,  and  was  conclufive  evidence  of  the 
faid  Earl's  fanity.  The  court  was  of  opinion,  that  the 
evidence  could  not  be  admitted.  A  bill  of  exceptions 
was  tendered,  and  a  writ  of  error  brought  in  the  Eloufe 
of  Lords  of  Ireland,  where  the  following  queflion  was 
put  to  the  judges :  "  Whether,  in  a  cafe  where  the 
"  vouchee  in  a  common  recovery  appears  by  attorney, 
*?  the  caption  of  the  warrant  of  attorney,  appointing 

"  fuch 
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**  fuch  attorney,  appearing  upon  the  record  to  be  taken 

"  by  the  Chief  Juftice  of  the  Common  Pleas  out  of 

"  court,  was  conclufivc  evidence  of  the  capacity  of 

"  fuch  vouchee,  as  to  the  foundnefs  of  his  mind  to 

"  make  fuch  attorney  and  to  fufter  fuch  recovery  ?" 

The  judges  were  divided  :  but  the  majority  were  of 
opinion,  that  the  caption  of  the  warrant  of  attorney, 
appearing  on  the  record  to  be  taken  by  the  Chief  Juf- 
tice out  of  court,  was  not  conclufive  evidence  of  the 
capacity  of  the  vouchee.  Whereupon,  it  was  ordered 
and  adjudged,  that  the  judgment  given  in  the  court  of 
King's  Bench  fhould  be  reverfed  ;  and  that  the  verdid 
fhouid  be  fet  afide  and  annulled  ;  and  that  the  parties 
/hould  proceed  to  a  new  trial  upon  the  iflue  joined  be» 
iween  them,  as  in  the  faid  record. 

A  new  trial  was  had,  when  the  plaintiff's  counfel 
offered  to  give  parol  evidence,  to  prove  the  fact  upon 
which  the  iffue  was  joined  ;  but  the  counfel  for  the 
defendant  infilled,  that  the  plaintiff  ought  not  to  be 
allowed  to  go  into  fuch  evidence,  as  they,  on  the  part 
of  the  defendant,  had  evidence  of  record  to  produce, 
which  was  conclufive  to  the  fad  in  iffue,  and,  there- 
fore, could  not  be  controverted ;  (that  is  to  fay),  21. 
commiflion  iffued  out  of  the  Court  of  Chancery,  to  try 
the  fanity  of  the  faid  Nicholas  Earl  of  Ely,  and  the 
inquifition  taken  in  confequence  of  fuch  commiffion, 
by  which  it  was  found,  that  the  faid  Kicholas  Earl  of 
f,ly  was  not  an  ideot,  or  a  perfon  of  unfound  mind  % 
and  alfo  a  fine,  with  proclamations,  levied  of  the  lands 
pf  which  the  recovery,  fought  to  be  impeached,  had 

1^  I  \  been 
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been  fufFered  and  taken  before  the  Chief  Juflice  of  the 
Common  Pleas  on  the  fame  day,  on  which  the  warrant 
was  acknowledged  ;  v.hich  fine  was  levied  to  Henry 
Loftu:,  for  the  purpofe  of  making  him  tenant  to  the 
precipe  in  that  recovery.  The  court  being  of  opinion, 
that  this  was  the  proper  mode  of  proceeding,  the  de- 
fendant's counfel  accordingly  gave  in  evidence  to  the 
jury  the  faid  commiffion  and  inquifition,  finding  that 
Nicholas  Earl  of  Ely  was  not  an  idiot,  or  perfon  of  un- 
found  mind,  and  alfo  a  fine  with  proclamations,  levied 
by  the  faid  Nicholas  Earl  of  Ely  of  the  lands,  Iffc.  in 
the  faid  recovery,  to  Henry  Loftus,  for  the  purpofe  of 
making  him  tenant  to  ihepracipe,  and  v.hich  was  taken 
by  the  Lord  Chief  Juftice  of  the  Court  of  Common 
Pleas  on  the  Sihof  yuly  1767,  being  the  fame  day  on 
which  the  acknowledgment  of  the  warrant  of  attorney 
was  taken  by  the  fame  Chief  Juflice.  And  the  coun- 
fel alfo  gave  in  evidence  the  warrant  of  attorney,  and 
the  caption  thereof.  And  the  defendant's  counfel 
thereupon  infifled,  that  the  faid  inquifition,  finding 
that  Nicholas  Hume  Earl  of  Ely  was  not  an  idiot  or  perr 
fon  of  unfound  mind,  had  for  ever  concluded  that 
queliion.  That  the  fine  and  recovery  were  both  before 
the  court  j  that  the  fine  was  of  the  fame  lands,  and 
paffed  the  fame  eflate  on  the  fame  day  to  the  tenant  to 
the  pracipe  in  the  recovery,  on  which  the  warrant  of 
attorney  was  acknowledged,  and  that  it  conflituted 
part  of  the  fame  aflurance  ;  that  the  fine  gave  and  was 
meant  to  give  operation  to  the  recovery,  and  that, 
without  it,  the  recovery  would  have  been  a  mer^i 
nullity;  that,  therefore,  there  was  a  mafs  of  evidence, 
<:onclufive  as  to  the  fanity  of  Nicholas  Earl  of  Ely,  and 

of 
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ot  a  nature  not  to  be  controverted,  laid  before  the 
court ;  and  that  no  parol  evidence  could  or  ought  to 
be  received  on  the  part  of  the  plaintiff,  as  to  the  ilTue 
depending. 

The  court  having  declai'ed  it  to  be  their  opinion, 
that  the  faid  fine,  pracipe^  and  concord,  together  with 
the  caption  of  the  faid  fine,  as  likewlfe  the  faid  warrant 
of  attorney,  and  the  caption  thereof,  were  conclufive 
evidence  of  the  fanity  of  the  faid  Earl  of  Ely  upon  the 
faid  iffue  ;  a  verdid  was  therefore  found  for  the  de- 
fendant, and  judgment  given  thereon  by  the  Court  of 
King's  Bench,  "  that  the  judgment  of  the  Court  of 
*<  Common  Pleas  fliould  be  in  all  things  affirmed,  and 
*'  remain  in  full  force  and  effed,  notwithflanding  the 
"  caufes  afligned  for  error,*' 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the 
court ;  and  a  writ  of  error  was  brought  in  the  Houfe 
of  Lords,  where  the  following  queflions  were  put  to 
the  Judges : 

I  ft.  Whether  the  commifTion  fct  forth  in  the  faid 
record,  and  the  inquifition  thereon,  whereby  it  was 
found  that  Nicholas  Hume  Earl  of  Ely,  in  the  faid  com- 
miffion  named,  was  not,  at  the  time  of  taking  the  faid 
inquifition,  an  idiot,  or  a  perfon  of  unfound  mind, 
'Vvith  the  return  of  the  execution  of  the  faid  commif- 
fion,  which  were  given  in  evidence  on  the  part  of  ths 
defendant  in  error  on  the  trial  of  the  iffue  at  the  bar 
pf  the  Court  of  King's  Bench,  in  Michaelmas  term., 
in  the  year  1784,  joined  upon  the  averment,  taken  by 
*  6  the 
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the  plaintiff  in  error  in  the  faid  caufe,  was,  in  point  of 
law,  conclufive  evidence  of  the  fanity  of  the  faid  Ni- 
tholas  Hume  Earl  of  Ely^  at  the  time  of  taking  the  war- 
rant  of  attorney  fet  forth  in  the  prefent  record,  and  of 
his  capacity  at  that  time  as  to  the  foundnefs  of  his 
mind,  to  make  fuch  warrant  of  attorney,  and  fuffer 
fuch  recovery,  as  in  the  faid  record  ;  fo  as  to  juflify 
the  faid  Court  of  King's  Bench  in  refufmg,  upon  the 
trial  of  the  aforefaid  iffue,  to  fuffer  the  plaintiff  in  error 
to  go  into  parol  evidence  offered  by  him  to  prove  that 
the  faid  Nicholas  Earl  of  Ely,  was  of  unfound  mind  at 
the  time  of  the  faid  warrant  taken  and  acknowledged, 
and  the  faid  recovery  fuffered? 

fid,  Whether  the  commiffion  and  the  inquifition  and 
return  thereon,  whereby  it  was  found  that  Nicholas 
Hume  Earl  of  ^/y,  was,  at  the  time  of  taking  the  faid 
inquifition,  not  an  idio!  or  a  perfon  of  unfound  mind, 
together  with  the  fine,  precipe,  concord,  and  caption 
of  the  faid  fine,  as  likewife  the  warrant  of  attorney  and 
the  caption  thereof,  on  the  8th  day  oi  July  1767,  as 
fet  forth  in  the  faid  record,  and  what  part  of  the  faid 
evidence  were,  in  point  of  law,  conclufive  evidence 
upon  the  iffue,  which  came  on  to  be  tried  at  the  bar 
of  the  Court  of  King's  Bench,  of  the  fanity  of  the 
faid  Nicholas  Hume  Earl  of  Ely,  and  of  his  capacity  as 
to  the  foundnefs  of  his  mind  to  make  fuch  warrant  of 
attorney,  and  fuffer  fuch  recovery,  as  in  the  prefent 
record,  iffue  having  been  joined  upon  the  averment 
taken  by  the  plaintiff  in  error  on  the  faid  caufe,  after 
the  death  of  the  faid  Nicholas,  and  the  faid  warrant  of 
attorney  and  caption  thereof  fet  forth  in  the  record, 

appearing 
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appearing  to  have  been  made  and  acknowledged  before 
the  faid  Chief  Juftice  of  the  Court  of  Common  Pleas, 
at  the  fame  time  that  the  caption  of  the  faid  fine  was 
taken  and  acknowledged  by  and  before  him,  and  it 
appearing  to  the  faid  court  upon  the  faid  record,  that 
the  tenant  to  the  prcscipe  in  the  faid  recovery  was  made 
by  fine,  levied  and  acknowledged  by  the  faid  N.cholas, 
fo  as  to  warrant  the  faid  Court  of  King's  Bench,  in 
refufmg  upon  the  trial  of  the  aforefaid  ifTue  to  permit 
the  plaintiff  in  error  to  go  into  parol  evidence,  offered 
by  him  to  prove  that  the  faid  Nicholas  was  of  unfound 
mind  at  the  time  of  the  faid  fine  taken,  and  warrant  of 
attorney  acknowledged,  and  recovery  fuffered  ? 

3d,  Whether,  in  cafe  where  a  fme  with  proclama- 
tions is  levied  by  tenant  in  tail,  and  the  pracipe  is 
brought  in  the  fame  term  againll  the  conufee  of  fuch 
fine,  and  a  common  recovery  fuffered  thereupon,  fuch 
fine,  prxcipe^  and  common  recovery,  are  to  be  confi- 
dered  in  law  as  one  common  alfurance  or  conveyancCj, 
or  as  feparate  common  affurances  or  conveyances. 

As  to  the  firfl  queflion,  the  judges  were  unanimoufly 
pf  opinion,  that  the  commiffion  and  inquifition  were 
not  conclufive  evidence  of  the  fanity  of  Nicholas  Earl 
of  Ely.  As  to  the  fecond  quellion,  four  of  the  judges 
were  of  opinion,  that  the  acknowledgment  of  the  fine 
was  not  conclufive  evidence  of  the  fanity  of  Nicholas 
Earl  of  Ely^  and  three  of  the  judges  were  of  a  con- 
trary opinion.  And  as  to  the  third  queflion,  the  Judges 
were  unanimoufly  of  opinion,  that  the  fine  and  reco- 
very were  to  be  confidered  as  one  affurance. 

The 
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The  judgment  of  the  Court  of  King's  Bench  was 
affirmed. 

The  author  has  been  favoured  with  the  following 
accurate  note  of  Lord  Chief  Baron  Telvertonh  argu- 
ment in  this  cafe.  And  as  his  Lordfhip*s  opinion  coin- 
cided with  that  of  the  majority  of  the  Judges,  and 
alfo  of  the  Lord  Chancellor,  it  is  prefumed,  that  it 
muft  prove  extremely  acceptable  to  the  profeflion. 

Lord  C\\.  The  Court  of  King's  Bench  has   determined,  and 

vertoB.  the  Judges  have  all  agreed,  that  the  inquifition  finding 

X\lc/jsias  Earl  of  Ely  not  to  have  been  an  idiot,  or  of 
unfound  mind,  is  not  conclufive  evidence  of  his  fanity 
at  the  time  of  acknowledging  the  warrant  of  attorney 
mentioned  in  the  queftion  :  your  Lordftiips  have  de- 
termined that  the  warrant  of  attorney  is  not  in  itfelf 
conclufive  evidence  of  the  fanity  of  Lord  E/y,  at  the 
time  of  acknowledging  fuch  warrant ;  but  that  it  is  a 
matter  in  pais,  and  triable  by  a  jury  :  the  only  remain- 
ing queflion,  therefore,  is,  whether  the  fme  be  con- 
clufive evidence  of  his  fanity,  at  the  time  of  acknow- 
ledging the  warrant.  The  fine,  I  do  admit,  is  quq/i  a 
judgment,  and,  in  that  light,  I  will  beg  leave  to  con-r 
fider  it ;  but  it  is  not  therefore  conclufive  evidence  of 
the  fanity  of  the  conufor,  to  do  another  a6l. — In  what 
cafes  judf^ments  fhall  conclude  either  as  pleas  or  as  evi- 
dence, is  no  where  better  defined  than  in  that  learned 
argument  of  I^ord  Chief  Juflice  Dc  Grey,  in  the 
5-ate  Trials  Duchefs  of  Kingston's  cafe  :  "  Firfl,  that  the  judgment 
.ii.p.atr.  n  of  ^  (-ourt  of  concurrent  jurifdiclion,  direclly  upon 
"  the  point,  is  as  a  pica,  a  bar,  or  as  evidence,  con- 

*'  clufive 
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**  clufive  between  the  fame  parties,  upon  the  fame 
*'  matter,  diredly  in  queftion  in  another  court.  Se- 
*'  condly,  that  the  judgment  of  a  court  of  exclufive 
**  jurifdiclion,  diredlly  upon  the  point,  is,  in  like  man- 
"  ner,  conclufive,  upon  the  fame  matter,  between  the 
"  fame  parties,  coming  incidentally  in  queftion,  in 
"  another  court,  for  a  dilFerent  purpofe.  But  neither 
"  the  judgment  of  a  concurrent  or  exclufive  jurifdic- 
**  tion  18  evidence,  of  any  matter  which  came  colla- 
"  terally  in  queftion  though  within  their  jurlfdidlon  ; 
'*  nor  of  any  matter  incidentally  cognizable  ;  nor  of 
"  any  matter  to  be  inferred  by  argument  from  the 
"  judgment.*' 

Thefc  rules  are  laid  down  with  fo  much  prcclfion 
and  accuracy,  that  there  is  not  a  word  contained  in 
them  which  has  not  its  fterling  value  ;  nor  has  a  cafe 
been  cited,  nor  do  I  believe  a  cafe  can  be  put,  whicii 
does  not  fall  within  them  ;  for  either  they  are  cafes, 
where  a6ls  of  parliament  have  eftabllflied  exclufive 
jurifdidion,  between  certain  parties,  as  the  certificates 
of  commlffioners  for  fettling  army  accounts,  or  the 
proof  of  debts  before  conimlfTioners  of  bankrupts  under 
the  controul  of  the  great  feal,  or  fentences  in  matri- 
monial caufes  annulling  a  marriage,  where  one  of  the 
parties,  in  a  civil  fuit,  claimed  a  title,  or  founded  a, 
defence  upon  fuch  marriage  ;  or  fentences  of  exclufive 
jurifdiclion,  adllng  direftly  in  rem,  and  to  which  all 
the  world  are  fuppofed  to  be  parties,  as  condemnations 
in  the  Court  of  Exchequer,  which  are  had  by  public 
proclamations,  inviting  all  perfons  whatfoevcr  to  come 
in  and  claim  their  property,  or  the  fentences  of  Admi- 
ralty 
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ralty  courts,  which  judge  between  nation  and  nation, 
and  from  whofe  decifion  there  lies  no  appeal  but  to  the 
fword.  But,  in  all  thefe  cafes,  the  parties  to  the  fuits, 
or  the  parties  againfl  whom  the  evidence  was  received^ 
Were  parties  to  the  fentences,  and  had  acquiefced 
under  them,  or  derived  under  thofe  who  had  ;  or  they 
were  fentences  in  fuits  to  which  all  perfons  were  or 
might  have  been  parties; 

Now,  if  a  fine  were  like  an  ordinary  judgment  of 
a  court  of   competent  jurifdiction,  it   would   not  be 
conclufive  evidence  in  the  prefent  inftance,  and  for 
thefe  reafohs ;  becaufe  there  is  no  a£t  of  parliament 
which  has  made  a  fine  tinder  thefe  circumflances  con- 
clufive againft  a  remainder-man  ;  the  remainder-man 
does  not  claim  under  the  fine,  he  never  could  be  faid 
to  acquiefce  under  it,  becaufe  he  could  not  impeach 
it,  he  is  no  party  to  it,  nor  does  he  claim  under  any 
man  who  is.     And  though  I  mufl  acknowledge  that 
fines  do  in   fome  refpedts  (land  on  a  ground  peculiar 
to  themfelves,  a  ground  whereon  the  wifdom  of  our 
anceftors  hath  placed  them,  for  the  affurance  of  titlesj 
and  quieting  of  pofieflions ;  yet  I  mull  fay  that,  that 
memorable  aft,  which  gives  to  fines  their  prefent  force 
and  efficacy,  which  directs  their  operation,  and  where 
they  operate,  has  made  them  irrefiftible,  does  not  in 
any  of  its   provifions    materially  depart    from   thofe 
rules,  under  vt'hich  other  judgments   have  been  held 
to  be  conclufive  :  for  the  eft'eCl  of  that  aft  is  two-fold. 
Under  that  aft  a  fine  with  proclamations,  by  tenant 
in  tail,  whether  the  proclamations   are  finiflied  in  his 
life-time  or  not,  will  bar  the  iffue  in  tail.     But  why  ? 
10  becaufe 
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becaufe  the  fine  is  quafi  a  judgment,  and  the  ilTue  in 
tail  claims  the  eflate  through  his  anceftur,  whofe  right 
was  barred  by  the  judgment. — Again  by  th::t  flatute^ 
a  fine,  with  proclamations,  if  five  years  after  the  title 
accrued  are  fuffered  to  pafs  without  claim,  will  bar 
every  man  who  does  not  come  wiihin  the  favings  of 
that  acl.  But  why  ?  becaufe  there  the  fine  ads,  quaji 
in  re?n,  for  by  the  proclamationsj  all  men  are  invited 
to  claim,  if  any  right  they  have,  and  having  failed  td 
do  fo;  within  the  time  prefcribed  by  law,  they  arc 
therefore  b  11  red.  But  the  cafe  of  the  plaintiff  in 
error  does  not  i.  il  within  either  of  thefe  conclufionSj 
for  he  is  not  the  iffue  in  tail  of  the  conufor  of  the 
fine  J  nor  is  the  fine  produced  againfl  him,  as  a  judg- 
ment to  bar  his  right.  If  the  defendant  in  error  in- 
tended to  make  that  ufe  of  it,  he  ought  to  have 
pleaded  it  to  the  writ  of  error,  and  have  given  the 
plaintiff"  an  opportunity  of  replying  that  he  claimed 
within  the  five  years,  or  that  he  came  within  the  fav- 
ings of  the  aft.  The  fine  is  therefore  offered,  not  as 
a  bar  to  the  right  of  the  plaintiff  in  error,  by  its  own 
force,  but  as  conclufive  evidence  of  the  fanity  of  a 
conufor  to  do  another  a6l,  which  is  a  bar  to  his  rightK 
And  fo,  though  it  does  not  bar  the  right,  it  takes 
away  the  remedy ;  and  though  It  would  not  conclude, 
if  pleaded  as  a  judgment,  yet,  when  offered  as  a 
piece  of  evidence,  it  fhall  have  the  magic  virtue  of 
fealing  up  the  lips  of  the  court  and  the  jury,  the  par- 
lies and  the  witneffes. — But  I  know  of  only  one  cafe, 
where  it  has  been  held  that  a  fine  is  conclufive  to  the 
capacity  of  the  conufor  to  do  another  act,  and  this  is 
the  cafe   of  a  fine  and  a  deed  leading  the  ufes  of 

that 
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that  fine.     In  that  cafe,  it  has   certainly  been  held  for 
law,  that  a  man  whole  right  is  by  law  barrable  by  a 
fine,  fhall  not  be  received  to  aver  againll  the  capacity  of 
the  conufor  to  execute  the  deed ;  becaufe   it   is    faid, 
the  fine  is  the  principal,  and  the  deed  the  accefTary  ; 
and  a  man  who  is  enabled   to  do  the  principal,  fhall 
not  be  held  difabled  to  do  the   accelTary.     But  that 
rule  of  law  was  adopted  through  necefhty,  becaufe  all 
fines  operate  to  ufes,  and  ufes  are  governed  by  the  in- 
tent.    Whereas  if  the  deed  were  avoided,  the  fine 
would  no  longer  operate  to  the  ufes  to  which   it  was 
intended  to  enure,  and  fo  the  fine  would  in  effed  be 
avoided,  becaufe  the  ufes  of  it  could  not  take  place. 
But  to  apply  that  rule  to  the  cafe  of  a  fine  and  reco-  - 
very,  it  would  be  neceffary  to  eflablifh  two  pofitions, 
neither  of  which  is  true.     Firft,  that  the  fine  is  the 
principal,    and    the     recovery    the     acceffary ;    and, 
fecondly,  that   if  you  avoid  the    recovery,    you   alfo 
avoid  the  fine.     But  there  is  not  a  fmgle  faying  in  the 
books,  that  the  fine  is  the  principal,  and  the  recovery 
the  acceffary  ;  for  the  only  ufe  of  making  the  tenant 
to  the  pracipe  by  fine,  is,  to  put  the  evidence  of  there 
being  a  good  tenant  to  the  pracipe  on   record ;  and 
though  you  fhould   avoid  the  recovery,  the  fins  will 
neverthekfs  ftand,  for  the  writ  of  error  does  not  im- 
peach, nor   will   the  judgment   reach  it.     And  vice 
verfdy  though  the  tine  fhould  be   hereafter  avoided, 
yet  the  recovery  would  not  be  thereby  avoided,  if  it 
were  otherw  ife  good.     And  with  refped  to  a  recovery, 
and  a  deed  leading  the  ufes  of  a  recovery,  the  law  is 
the  very  reverfe  of  what  it  is  in  the  cafe  of  a  fine,  and 
a  deed  leading  the  ufe  of  a  fme.     In  the  cafe  of  a 

recovery 
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tecoyQvy  and  deed,  the  deed  h;is   in  more  iuflances 
than  one  been  held  to  be  the  principal,  and  the  reco- 
very  the   accelTary  ;  and   accordingly  a   party,  whofe 
right  would  be  otherwife  barred  by  the  recovery,  has 
been  allowed  to  impeach  the  fanity  of  the  vouchee,  at 
the  time  of  the  execution  of  the  deed,  and  fo  avoid 
the    operation   of  the  recovery. — But  it  feems  to  be 
conceived  that  there  is  a  fomething  or  other  in  this 
cafe,   which  diltinguifhes   it  out  of  the   ordhiary  rules 
of  law.     I  will  therefore  brg  leave  to  examine,  what 
that  fomething  is,  by  applying  myfelf  immediately  to 
the  interrogatories  contained   in  the  queflion.     And, 
firfl,  the   quellion  imports   a  doubt,  whether  two  or 
more  acts,  do  in  point  of  law,  make  one  and  the  fame 
alTurance :    the  capacity    of    the    agent    to    do   one 
ad  does  not  conclude  to  his  capacity  to  do  the  other ; 
and  confequently,  whether  the  capacity  of  Lord  E/y 
to  levy  the  fine,  does  not  conclude  his  capacity  to  ac- 
knowledge the   warrant  of  attorney  :  but  my  anfwer 
is,  that  there  is  only  one  inilance  in  which  the  capacity 
of  an  agent  to  do  one  act,  concludes  to  his  capacity 
to  do  another,  where    the  two   make  one  aflurance  ; 
and  that  is  the  cafe  of  a  fine  and  deed  leading  the 
ufes  y  but  in  every  other  cafe  but  that,  I  anfwer  in  the 
negative  ;  and  I   prove  the  truth  of  my  anfwer  thus. 
If  a  man  had  levied  a  fme  twenty  years  ago,  with  intent 
to  make  a  tenant  to  the  precipe  in  a  recovery  then  in« 
tended  to  be  fuffered,  and  the  recovery  is  not  fufFered 
for  twenty  years  after,  the  fine  and  recovery  are  in 
point  of  law,  one  and  the  fame  affurance,  as  much  as 
if  they  were  both  of  the  fame  term ;  and  yet  no  man 
in  his  fenfes  will  fay  that  a  fine  levied  twenty  years 
VoL.V.  Mm  ^go* 
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ago,  is  conclufive  evidence  of  tlic  fanity  of  the 
conufor  twenty  years  after.  But  then  the  queflion 
afks,  where  two  afts  arc  done  at  one  and  the  fame 
time,  and  one  of  thofc  ads  is  in  itfclf  conckifive 
evidence  of  the  capacity  of  the  agent  to  do  that  acl, 
fliall  it  not  be  concliifivc  evidence  of  his  capacity  to 
do  the  other.  But  my  anfwer  to  that  queftion  is  alfo 
in  the  negative  ;  becaufe  if  ft  were  othenvife,  then  the 
aft  which  is  in  itfelf  conclufive  evidence  of  the  agent's 
capacity  to  do  that  aft,  would  be  conclufive  evidence 
of  his  capacity  to  do  any  other  aft  whatfoever,  whe- 
ther it  made  a  part  of  the  fame  afiurance  or  not- 
And  fo  if  an  idiot  levied  a  fine,  and  the  hiftory  of 
the  law  proves,  that  idiots  have  been  received  to  levy 
fines,  and  at  the  fame  time  made  his  will,  that  fine 
would  be  conclufive  evidence  of  his  capacity  to  make 
fuch  a  will,  which  no  man  in  his  fenfes  will  maintain. 
But  the  queftion  enquires  farther,  whether,  where 
two  afts,  the  one  of  v/hich  is  conclufive  in  itlelf,  and 
the  other  not,  itrake  but  one  afilirance  and  are  done  at 
one  and  the  fame  time,  thcfe  two  circumftances  put 
together,  do  not  make  one  aft  conclufive  evidence  of 
the  capacity  of  the  agent  to  do  the  other.  But  I  an- 
fwer, not,  becaufe  I  believe  no  two  acts  can  be  fup- 
pofed  more  intimately  connefted  with  each  other,, 
both  in  unity  of  time,  and  of  affurance,  than  a  will 
of  a  real  and  a  perfonal  eflare,  v/ritten  upon  oac  and 
the  fame  piece  of  paper  or  p.  rchment,  and  fubfcribed 
by  one  and  the  fame  fignature  ;  and  yet  it  is  clear  law, 
that  though  the  probate  of  fuch  a  will  is  conclufive 
e\'idence  of  the  fanity  of  the  tellator  to  make  fuch 
will,  yet  it  is  by  no  meaus  conclufive  evidence  of  his 

capaci/-y 
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capacity  to  difpofe  of  his  real  eftate.  And  why  ? 
evidently  becaufe  the  capacity  ol"  the  party  to  do  the 
two  ads  is  triable  by  different  jurifdidions.  And  the 
fame  reafon  applies  to  the  cafe  of  the  (iiie  and  the 
warrant  of  attorney  :  for  as  the  capacity  of  the  tcflator 
in  the  firft  cafe  is  triable  by  tlie  Judge  of  the  Spiritual 
Court,  as  to  the  perfonal  eftate,  and  his  capacity  as  to 
his  real  eftate  by  a  jury,  fo  in  the  latter  cafe  the  capa- 
city of  the  conufor  to  levy  the  fine,  is  triable  by  the 
fine  itfelf,  and  his  capacity  to  acknowledge  the  war- 
rant, is  triable  by  a  jury.  From  all  which  I  am  war- 
ranted to  lay  it  down  as  a  general  pofition,  that  the 
capacity  of  a  party  to  do  one  a£t,  is  not  conclufive  to 
his  capacity  to  do  another,  if  his  capacity  as  to  that 
other  be  triable  by  a  different  jurifdidion,  whether  the 
two  ads  make  one  and  the  fame  affurance,  or  are  done 
at  one  and  the  fame  time  or  not. 

It  will  then  perhaps  be  afked  what  ?  and  has  the 
fine  no  operation  ?  is  it  not  even  evidence  ?  I  anfwer 
that  it  has  all  the  operation  it  was  ever  intended  to 
have,  it  has  made  a  good  tenant  to  the  prcecipe^  and 
has  put  the  evidence  of  it  on  record  :  and  if  the 
plaintiff  in  error  had  afligned  for  error,  that  there  was 
not  a  good  tenant  to  the  prcecipe,  he  would  have  been 
concluded  by  the  fine  :  and  further,  if  the  fine  had 
been  pleaded  to  the  writ  of  error,  as  a  fine  with  pro- 
clamations, upon  which  five  years  after  the  title 
accrued  had  run,  without  any  claim,  and  that  the 
plaintiff  in  error  could  not  reply,  that  he  had  claimed 
within  the  five  years,  or  that  he  came  within  the  fav- 
ings  of  the  flatute,  he  w^ould  in  like  manner  have  been 
M  m  3  barred 
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barred  by  the  fine.     But  as  the  cafe  is  at  prefent  cir- 
cumftanced,  the  line    proves  nothmg  conclufively  but 
its  own  cxiftcnce.     I  fay  it  proves  nothing  conclufively 
but  that :  but,  when  i  fay  fo,  I  would  not  be  under- 
Hood  to  mean,  that  it  is  not  evidence  to  go  to  a  jury  ; 
for,  on  the  contrary,  1  think  it  is  evidence,  and  evi- 
dence of  the  moft    perfuafive  nature,  but  efpecially 
when   coupled  with   the   inquifition   and   warrant   of 
attorney  :  for  though  I  cannot  fubfcribe  to  the  doctrine 
which  the   queftion   feems  to    infinuate,  that  a   legal 
conclufion  admits  of  degrees  of  comparative  flrength, 
or  that  it  is  more  or  leis  conclufive   at  different  times  j 
and  though  I  can  no  more  admit  that  three  pieces  of 
evidence,  none  of  which  is  conclufive    in   itfelf,    do 
altogether  amount  to   a  conclufion,  any  more  than  I 
can,  that  three  cyphers   make  a  unit,  yet  1  feel  very 
fenfibly  that   perfuafive  evidence  may  be  more  or  lefs 
flrong  according  to  its  nature,  and  that  three  pieces  of 
evidence  tending  to  eftabliili  one  and  the  fame  fact,  are 
Ilronger  evidence,  than  one  of  them  would  be  fingly. 
And  therefore,  upon  the  whole,    my  anfvver  to   the 
fecond  queftion  is,  that  the  inquifition,  the  fine,  and 
the  warrant  of  attorney,  are  not   in  any  cafe  which 
has  been  put  fingly,  or  altogether  conclufive  evidence, 
fo  as  to  warrant  the  judgment  of  the  Court  of  King'« 
Bench, 
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CHAP.  L 
Alienation  of  Copyholds  by  Surrender  and  Jdmittafice: 
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IJoiv  Intails  of  Copyholds  may  be  barred,  and  Efecl  of 

Releafes, 
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Alienation  of  Copyholds  by  Surrender  and  Admittance. 


^   I.   AUeuahon  by  Cvjlom. 
4.  Surretuhr. 

17.  r/ho  may  Surrendei^. 

25.  'To    whofe    Ufc  a  Surrender 
may  be. 

29.  Prefcntment, 

33.  Admittance. 

37.  The  Admittance  muft  be  ac- 
cording to  the  Surrender. 

40.  Who  may  admit. 


41.  E/ftrf   of  a    Surrender    and 

Adjiiitlauce. 
43.  The  Admittance   relates  bach 

to  the  Surrender. 
47.  Surrender  by  loay  of  Mart- 

55.  A  Surremler  ivill  not  defray 
a  Contingent  Remainder. 

58.  ConftruBion  of  Surrenders. 

"i"].  A  Surrender  is  Jometimesfup' 
plied  in  Ecputy, 


Seclion  I, 


TT  has  been  already  fhewn  that  copyholders  being    Alicnatloflby 

mere  tenants  at  will,  they  cannot  alien  their  eftates    ,^"'^°"'- 

Tit-  10*  c«  X* 
by  feoflment  or  other  aflurance  at  common   law  ;  but    f.  50. 

by  the  cuftom  of  all  manors  in  which   this  kind  of 

property  is  to  be  found,  every  copyholder  has  a  power 

of  transferring  his  eftate  to  any  other  perfon,  by  'ur- 

^•^  "^  3  rendering 
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rendering  or  yielding  it  up  to  the  Lord  of  the  Manor, 
in  truft  that  he  may  grant  it  out  again  to  the  perlbn 
named  in  the  furrender,  which  is  therefore  called  an 
alienation  by  cufloni, 

§  2.    This   practice  is   as    ancient  as   the  time  ot 

503  a.  Bradon,    who  fays  of    free   copyholders — dare   e?iim 

r.on  -poffunt  taiementa  fua^  nee    ex  caufa  donationis  ad 

alios  transferrer  non  rnagis  qua?n  villani  puri,  et   wide 

fi  transferrc  dcbeant,    rejlituant  ea   domino  njel  ballivo^ 

et  ipfi  ea  tradunt  aliis,  in  vi/leragiuin  ienenda^ 

§  3.  The  proccfs  in  mofl  manors  is,  that  the  tenant 
furrenders  his  eflate  to  the  lord,  in  trull  to  be  again 
granted  by  him  to  fuch  perfons,  and  for  fuch  ufes,  as 
are  mentioned  in  the  furrender.  This  furrender  muft 
be  prefented  by  the  jury  or  homage  of  the  manor,  and 
found  by  them  upon  their  oaths,  and  then  the  lord 
grants  the  land  to  the  perfon  named  in  the  furrender, 
to  hold  by  the  ancient  rent  and  cuflomary  fervices, 
and  thereupon  admits  him  tenant  to  tlie  copyhold  by 
the  delivery  of  a  rod,  a  glove,  or  the  like,  in  the 
name  of  corporal  feifm  of  the  lands  and  tenements. 

This  mode  of  alienation  therefore  confifts  of  three 
parts,  the  furrender,  the  prefentment,  and  the  admit., 
tance. 

Surrender.  §  4*  -A.  furrender  iis  a  yielding  up  of  the  eflate  by 

the  tenant  to  the  lord,  for  the  purpofc  of  being  rcN 
granted  to  fome  other  perfon.     ""I  he  Jbrm  of  it  is  thus 

Tit,  f.  "x.        '^'^d  haViQ  curiam  lenit  A#  ct  furfuju  reddidit  in  cade?n 

curia 
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<curia  unuin  mejfuagium,  ^c.  ///  ?nanus  domlni^  ad  ufiun 
B.  et  haredum  fuoriun. 

§  5.  Lord  Coke  Aiys,  that  the  word  furrender  i«  Cop.  f.  39, 
'vocabidum  artis,  and  therefore  where  a  furrender  is 
neceffary,  if  this  word  be  wanting  all  other  words 
ufed  in  ordinary  conveyances  are  infufFicient  to  convey 
a  copyhold  eflate ;  for  as  a  copyholder  is  tied  to  a 
particular  mode  of  conveyance,  fo  he  is  reftrained  to 
a  particular  form  of  words. 

§  6.  A  furrender  muft  transfer  the  lands  to  the 
lord,  otherwife  it  cannot  have  any  efFeft,  becaufe  the 
perfon  to  whofe  ufe  the  furrender  is  made  mud  come 
in  under  the  eft  ate  of  the  lord,  and  by  a  grant  from 
him, 

§  7.  Every  copyholder  may  furrender  his  eflate  in    i  Infi.  59  a. 
court,  without  alledging  any  particular   cuflom  for  it. 
So  a  copyholder  may  furrender  to  the  lord   himfelf, 
out  of  court,  without  a  fpecial  cuflom. 

§  8.  A  furrender  out  of  court  to  the  flcward  of  the    4  Rep.  30^. 
manor  is    alfo    good,    by  the    general   cuftom   of   all 
manors,  though  the  (Icvv'ard  be  only  appointed  by  parol. 

§  9.  A  furrender  out  of  court  by  the  hands  of  two    j  iiia.59/7. 
or  three  tenants  of  the  manor,  or  by  the  hands  of 
the  bailiil'  or  Reeve,  or  of  any  other  perfon,  muft  be 
warranted    by   a    fpecial    cuflom,    and    particularly 
pleaded. 

M  m  4  §10.  A  fur- 
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Patker  r.  §  10.  A  furrciider  of  a  copyholJ  to  the  deputy  of 

I  Ld.  Ray.  *^  deputy  fteward,  out   of  court,  is  good,  bccaufe  he 

^S^'  is  a  fheward  d$  faclo  at  the  time. 


Co.  Cop.  §  II.    A   copyholder    may  furrender  in  court  by 

Combe'sCafe,   attorney,  without  a  fpecial  cuftoni  to   warrant  it  \  for 


^  ^^'  '^'  he  may  furrenaer  by  the  general  cuftom  of  England._ 
which  is  the  common  law,  and  then  it  is  incident  to 
do  it  by  attorney. 

9  Rep.  76^7.  §  12.  A  copyholder  cannot,  however,  furrender 
into  the  hands  of  two  tenants  by  attorney,  for  fuch 
furrender,  though  in  perfon,  is  not  warranted  without 
a  fpecial  cuftom, 


9  Rep.  16  h.  5  1 3  •  An  attorney  who  makes  a  furrender  ought  to 
purfue  the  ufual  form,  as  by  the  rod,  Iffc.  according 
to  the  cuilom  of  the  manor  :  and  he  ought  to  make 
it  in  the  name  of  his  principal,  not  in  his  own  name  ; 
or  fliew  his  authority,  and  fay  he  furrenders  it  by  force 
of  fuch  authority. 

§  14.  A  purchafer  of  a  copyhold  is,  however,  no; 
obliged  to  accept  of  a  furrender  by  letter  of  attorney. 

Mitclielv.  5  15.  Upon  a  bill  for  fpecific  performance  of  an 

3  Vef.'  679.  agreement  for  fale  of  copyhold  lands,  the  defendant 
infifttd  upon  making  the  furrender  by  attorney,  and 
not  otherwife,  and  that  he  was  ready  to  do  fo.  The 
plaintiff  infifted  on  his  doing  it  in  perfon,  and  entered 
into  proof  that  the  cuftom  of  the  manor  was,  that 
whoever  wanted  to  furrender  muft,  unlefs  in  fpecial 

cafes 
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cafes  of  difability,  do  it  in  perfon.  By  a  decree  at 
the  Rolls  a  trial  was  directed  as  to  this  cuftom.  On 
an  appeal  to  Lord  Hardwicke  the  decree  was  affirmed, 
becaiife  no  court  of  juftice  will  compel  a  purchafer  to 
accept  of  a  doubtful  title. 

§  1 6.  Lord  Hardwicke  held  there  was  no  neceffity    1  Aik.  74. 
of  a  declaration  of  the  ufes  of  a  furrender  in  the  court 
roll ;  and  that  where  the  fteward  indorfed  the  ufes  on 
the  back  of  the  furrender,  it  was  fufficient. 

§  ij.  All  perfons  who   are  capable  of  conveying    Who  may 

furrender. 

their  eftates  by  any  common  law  aliurance,  are   alfo    Co.  Cop. 
enabled  to  furrender  their  copyhold  eftates. 


f.34. 


§  18.  By  the  general  cuftom,  a  huft^and  and  wife    Glib.  Ten. 

•  '         2*7".    '^12 

may  furrender  the  wife's  copy^hokl,  provided  the  wife      '''^ 

is  privately  examined  by  the   fteward.     And   where 

there  is  a  fpecial  cuftom  to  warrant  it,  a  furrender  by    Erifhv.Kives, 

p  Cro.Eliz.717, 

the  huft)and  and  wife  made   out   of  court   upon   an 

examination  of  the  wife,  before   two   tenants  of  the 

manor  is  good. 

§  I  9.  But  a  cuftom  for  a  married  woman  to  fur- 
render her  copyhold  lands,  without  the  aflent  of  her 
huft^and,  is  void  :  becaufe  it  is  contrary  to  the  general 
law  and  policy  of  the  nation  ;  and  would  tend  to 
render  wives  independent  of  their  hufbands, 

^  2c.  Frances  the  wife  of  William  Geary  being  en-  ^,tepl.ens  v. 

titled  to  a  copyhold  eftate,  which  had  defcended  to  her  2  Wilf.  Rep, 

from  her  father,  was  admitted,  and  being  privately  ^• 

examined, 
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examined,  furrendered  the  eftate  to  the  ufe  of  herfelf 
for  life,  with  remainder  over.  After  feveral  argu- 
ments the  court  was  clearly  of  opinion  that  this  was  a 
bad  cuftom. 


Compton  V. 
Colllnfon, 
I  H  Black. 
R-  334- 


§  21.  But  where  a  married  woman  lived  feparate 
from  her  hufl^and,  under  articles  of  feparation,  by 
which  he  covenanted  that  fhe  fhould  enjoy  to  her  own 
ufe  all  fuch  eftates  both  real  and  perfonal  as  fhould 
come  to  her  during  the  coverture,  and  that  he  would 
join  in  the  neceffary  conveyances  to  limit  them  to  fuch 
ufes  as  fne  fhould  appoint.  Afterwards  copyhold 
lands  having  defcended  to  the  wife,  the  hufband  again 
covenanted  in  the  fame  manner  as  before  that  he 
would  join  in  furrendering  fuch  eftates  to  fuch  ufes  as 
his  wife  fhould  appoint.  It  was  held  by  the  court  of 
Common  Pleas  that  a  furrcnder  by  the  wife  alone 
was  good,  although  there  was  no  fpecial  cuftom  to 
authorize  it. 


§  22.  A   mere   pofTibility   cannot   be  furrendered  ; 
and  therefore  it  was  rcfolved  in  a  late  cafe,  that  a  fur- 
^6i,-.   "^  render  by  the   heir   apparent  of  a  copyholder,  in  the 

lifetime  of  his  anceftor,  had  no  eifecl  whatever  ;  and 
did  not  even  operate  as  an  cfloppel,  though  the  heir 
furvived  his  anceflor. 


Good  title  V. 

M«yfe, 

3T 

363' 


§  23.  Nothing  can  be  furrendered  but  a  legal 
eftate ;  it  is  not  however  necelfary  that  fuch  legal 
eftate  fliould  be  in  polfefiion,  it  is  fufficient  if  it  be 
veflcd  ;  and  therefore  an  eftate  in  remainder  or  rever- 
fion  m;iy  be  furrcntlcrtd. 

§  24.  It 
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5  24.  It  follows  from  this  principle  that  an  equitable 
intercfl  in  a  copyhold  may  be  transferred  from  one 
perfon  to  another,  without  a  furrender,  for  otherwife  it 
would  be  unalienable. 

§  25.  A  copyhold  edate  may  be  furrcndercd  to  the    To  whoH: 

_       ,  .  n  1  Ufc  a  Siirren- 

ufe  or  any  perlon   capable  ot  takmg   an   eltate   by   a    ^^-r  may  be, 
common  law  conveyance  ;  and  alio  to  fome  perfons 
not  capable  of  taking  by  fuch  alTurances. 

§  26.  Thus  a  copyhold  may  be  furrendered  to  an 
inf;mt  in  icntrc  inatrls  ;  and  a  hufband  may  furrender    Co.  Cop. 
a  copyhold  to  the  ufe  of  his  wife,  of  which  the  reafon     '  ^_^      ,^ 
will  be  given  hereafter.     A  perfon  may  alfo  furrender    jj^^  ^8.  c.  3. 
a  copyhold  to  the  ufe  of  his  lail  will, 

§  27,  In  grants  at  common  law,  if  the  grantee  be  Co.Cop.f.35, 
not  in  rcrum  iiatura,  and  capable  of  taking  at  the  time 
when  the  grant  is  made,  it  is  merely  void.  But  in  the 
cafe  of  furrenders,  the  law  is  otherwife,  for  though  at 
the  time  of  the  furrender  the  grantee  is  not  in  effe,  or 
not  capable  of  a  furrender,  yet  if  he  be  in  cjfc  and 
capable  at  the  time  of  the  admittance,  that  is  fuffi- 
cient :  and,  therefore,  a  furrender  to  the  ufe  of  him 
who  fliall  be  heir  to  J.  S.,  or  to  the  ufe  of  J,  5/s  next 
child,  or  to  the  ufe  of  J.  S.*s  wife,  though  at  the  time 
of  the  furrender  J.  S.  had  no  heir,  child,  or  wife,  yet 
if  afterwards  he  hath  a  child,  or  taketh  a  wife,  his  heir, 
his  child,  or  his  wife,  may  come  into  court,  and  com- 
pel the  lord  to  admit  according  to  the  furrender. 

Lord  C'.kc  fays,  the  reafon  of  the  law  is  tliis,  a  fur-    Ue,,,, 
render  is  a  thing  executory,  which  is  executed  by  the 

fubfequent 
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fubfequent  admittance,  and  nothing  at  all  is  invefted 
in  the  grantee  before  the  lord  hath  admitted  him  ac- 
cording to  the  furrender ;  and,  therefore,  if  at  the 
time  of  the  admittance  the  grantee  be  in  rerwn  natiira, 
and  able  to  take^  that  will  ferve. 

263.  §  28.  Lord  Chief  Baron  Gilbert,  in  his  Trcatij\'  of 

Tenures^  obferves,  that  this  doctrine  feems  to  be  rea- 
fonable,  and  to  carry  no  inconvenience  with  it,  for  it 
is  not  like  a  grant  at  common  law  ;  for  there,  if  there 
be  nobody  to  take,  the  grant  is  void,  becaufe  the  eflate 
muft  be  fomewhere,  and  the  grant  puts  it  out  of  the 
grantor.  But.  in  cafe  of  a  furrender,  there  is  no  in- 
convenience at  all,  for  the  furrenderee  hath  nothing 
till  admittance,  but  the  eftate  is  in  the  furrenderor. 
But  then  it  feems,  that  if  the  furrenderee  be  not  in  ejfe 
before  the  admittance,  that  the  furrender  will  be  void, 
for  this  feems  to  be  implied  by  Lord  Coke  ;  for  he  fays, 
that  if,  at  the  tim.e  of  the  admittance,  the  grantee  be 
in  rerum  natura^  that  will  ferve,  which  implies  that  the 
admittance  is  to  be  made  after  the  ufual  manner,  not 
that  the  admittance  fhall  be  put  off  till  there  be  fuch  a 
perfon :  for,  If  the  perfon  to  whom  the  fuiTendcr  was 
made  fhould  never  come  in  cjje,  then  the  admittance 
time  would  be  eternally  put  off,  the  old  furrender 
would  ftand  good,  and  nobody  be  able  to  difpofe  of 
the  copyhold  eflate, 

Prefentmcnt.  §  29.  By  the  general  cuftom  of  copyholds,  all  fur^ 
renders  made  in  court  mufl  be  prefented  by  the  ho-, 
mage  or  jury  ;  and  where  furrenders  are  made  out  of 
court,  they  mull  be  prefented  at  the  next  court  which 

is 


Title  XXXVII.    Alienation  by  Ciijionu    Ch.  i,  §  29— -33.  541 

is   held  after  fuch  furrender  is  made  ;  but,  in  feme    2  Vcf.  302. 
manors,    more   time  is   allowed   for    prefenting   fur- 
renders. 

§  30.  It  feems  that  prefentmenc  of  a  furrender  in  Gilb.Ten. 
court  is  only  by  way  of  inflrudion,  to  give  the  lord  ^''^* 
notice  of  the  furrender.  But  a  prefentment  is  not  of 
abfolute  necellity ;  for  if  the  lord  does  not  require  a 
prefentment  to  be  made,  and  proceeds  without  it,  any 
fubfequent  a£t  of  his  which  fhews  his  aflent  to  the 
furrender  will  be  fufficient. 

§  31.  A  furrender  is  good,  though  the  furrenderor    1  ^"^-  ^2  a. 
lliould  die  before  it  is  prefented ;  provided  it  be  pre- 
fented  within  the  time  required  by  the  cuftom.     And 
fo  it  is  if  the  perfons  to  whom  the  furrender  is  made 
die  before  prefentment. 

§32.  Copyhold  lands  were  furrendered  to  two  te-   Forfd  v. 

nants  out  of  court,  who  died  before  prefentment :  it   ^^^^» 

'  ^  »         Cro.  Ja.  493. 

was  held  that  the  furrender  was  good,  and  might  be 
prefented  at  the  next  court,  by  any  other  copyholder 
of  the  manor. 

§  "33'  When  a  furrender  is  duly  prefented  in  court  Admittance, 
by  the  homage  or  jury,  the  lord,  by  his  fteward,  grants 
tke  copyhold  fo  prefented  to  the  perfon  to  whole  ufe  it 
was  furrendered  ;  and,  thereupon,  admits  him  tenant 
to  the  copyhold,  and  the  admittance  is  entered  on  the 
court-rolls  of  the  manor. 


The 
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The  entry  of  the   admittance  in  the  court-rolls  is 

Lit.  f.  7^.         thus  ;  ct  fupcr  hoc  venit  pradiclus  B.  et  cepit  de  domino 

in  cadcm  curia  mcjfuagium  pradidum^  '^c.  bahendumy 

ifc.  ci  dat  domino  pro  fine  ^  Is'c.  et  fecit  domino  Jidelit  a- 

tern,  et  admlfjum  cjl. 

Glib.  Ten.  §  34.  The  acceptance  of  the  new  tenant  by  the  lord, 

conftitutes  the  eflence  of  an  admiiTion,  all  the  rejfl  is 
mere  form  ;  and,  therefore,  any  act  of  the  lord  fliew- 
ing  his  confent  to  the  furrender,  amounts  to  an  implied 
admittance  j  but  ftiil  the  admifiion  muft  be  regularly 
entered  on  the  court-rolls. 

§  35.  But  the  mere  acceptance  of  a  furrender  by 
the  fteward,  and  the  entry  thereof  in  the  court  rolls, 
with  the  delivery  of  a  copy  of  fuch  entry  to  the  fur- 
renderee,  will  not  amount  to  an  admittance. 

Rawlinfon  v.         §  36.  A  copvholder  furrendered  out  of  court,  ac- 

Green,  Poph,  ^  _    , 

127.  Brido".  cordmg  to  the  cultom  or  the  manor,  and  the  furrender 
was  prefentcd  at  the  next  court,  and  an  entry  thereof 
made  by  the  (teward  thus,  compertum  ejl  per  homa- 
giumy  ^c.  but  there  was  no  admittance.  It  was  de- 
termined, that  this  entry  on  the  rolls  did  not  amount 
to  an  admittance,  ifl,  Becaufe  the  acceptance  of  the 
prefentment  by  the  fteward  from  the  homage  was  no 
more  than  what  he  was  bound  to  do,  as  being  judge  of 
the  court,  id,  Becaufe  the  entry  of  it  on  the  roll 
was  but  an  ofiice  of  duty,  being  but  evidence  to  the 
court,  as  alfo  to  him  to  whofe  ufe  the  furrender  was 
made  J  and  fo  was  the  delivery  of  the  copy  to  the  fur- 
re^deree.     But  none  of  thcfe  things  did   imply  the 

confent 
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confent  of  the  lord,  that  the  ccjliii  que  ufe  fliould  be 
admitted  to  have  the  land  according  to  the  furrcnder ; 
and  all  thefe  things  together  did  not  imply  an  admit- 
tance, for  all  of  them  might  be  done  though  no  ad- 
mittance were  in  the  cafe. 

§  '^y.  As  the  lord  has  only  a  cuftomary  power  to    The  Admit- 
,  ,     .  ,.  ,  r    •,        n         tancc  miift  be 

make  admittances,  accordmg  to  the  terms  ol  the   fur-   according  to 

render,  and  is  notliinp-  more  than  a  mere  inftrument,    *\>'='5,"'''^<^''^'-*'"' 
,  G<).Lop.f.4i. 

it  follows,  that  'if  there  be  any  variance  between  the 
admittance  and  the  furrender,  either  in  the  perfon,  the 
eftate,  or  the  tenure,  or  in  any  other  point,  the  ad- 
mittance is  good,  fo  far  as  the  lord  has  executed  his 
power  ;  but  where  he  exceeds  it,  he  a£ts  without  au- 
thority, and,  therefore,  the  cxcefs  is  void. 

§  38.  Thus,  Lord   Coke  fays — If  A.  furrenders  to    Co.Cop  f.4.1. 
the  ufe  of  y.  cS.  for  life,  and  the  lord  adn.iits  liiin  in  fee,    ^  ^ 

an  cftate  for  life  only  paileth  ;  fo  if  I  furrender  with- 
out mentioning  any  certain  eftatc,  becaufe,  by  impli- 
cation of  law,  an  ePtate  for  life  only  pafleth,  though 
the  lord  doth  admit  in  fee,  no  more  doth  paf>  tlian 
the  implication  of  law  will  warrant.  If  1  furrender 
with  the  refervation  of  a  rent,  and.  the  lord  admil?^ 
not  referving  any  rent,  or  refcrving  a  lefs  rent  than  I 
referved  on  the  furrender,  this  aiiinittance  is  wh^llv 
void.  But  if  the  lord  referves  a  greater  rent,  then  is 
the  refervation  void  only  for  the  furplufagc,  and  the 
admittance  fo  far  current  as  it  agieeth  with  my  fur- 
render. If  I  furrender  upon  condition,  and  the  lord 
omits  the  condition,  the  admittance  is  wholly  void ; 
but  if  my  furrender  be  abfolute,  and  the  lord's  admit- 
*6  tance 
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tance  be  conditional,  the  condition  is  void,  bat  the 
admittance,  in  all  points  elfc,  is  good. 

a  Term.  R.  §  39.   A  mandamus  will  be  granted  by  the  Court  of 

King*s  Bench  to  compel  the  lord  to  admit  a  perfon  to 
whom  a  copyhold  has  been  furrendered. 

Who  may  §43-  Wc  have  feen,  that  in  the  cafe  of  voluntary 

^mit.  grants  of  copyholds,  every  lord  of  a  manor />r(3  tempore 

f.  4.  may  make  fuch  grants,  and  admittances  in  confequence 

thereof;  but,  in  the  cafe  of  admittances  upon  furren- 

ders,  tliis  do61rine  is  carried  flill  farther,  becaufe  the 

1  Inft.  59^.      lord  is  only  deemed  an  inftrument  to   admit   the  ce/riii 
4  Rep.  27/^.  ^  ^ 

Co.Cop.f.41.   que  uie,  and  no  more  paiTes  to  the  lord  than  is  necef- 

fary  to  ferve  the  limitation  of  a  ufc  ;  fo  that  no  refpect 
is  had  to  the  quantity  or  quality  of  his  eftate  in  the 
manor  ;  for  whether  it  be  right  or  wrong,  admittances 
made  by  him  can  never  be  called  in  queflion,  on  ac- 
count of  any  defed  in  his  title,  becaufe  they  are  judi- 
cial acts  which  every  lord  is  bound  to  do. 

EfFeftof  a  §  41.  A  furrender  and  admittance,  when  made  pur- 

Surrcnderand   ^         ^^  ^j^^  cuftom,  Operate  as  efFecluallly  in  transfer- 
Admittance.  '  ^ 

ring  a  copyhold  eftate,  as   a  feoffment  or  any   other 

common  law  conveyance  can  operate  in  transferring 

an  eftate  of  freehold. 

Co  Cop  f  ^0.  §  4^'  ^^  ^^  ^^*^^  down  by  Lord  Coke,  that  a  furrender, 
w'here,  by  a  fubfequent  admittance,  the  grant  is  to  re- 
ceive its  perfection  and  confirmation,  is  rather  a  mani- 
fefting  of  the  grantor's  intention,  than  of  pafTmg  away 
any  intereft  in  the  poireftion  j  for,  till  admittance,  the 

law 
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law  taketh  notice  of  the  grantor  as  tenant,  and  he  fliall 
receive  the  profits  of  the  land  to  his  own  ufe,  and  fliall 
difcharge  all  fervices  due  to  the  lord,  yet  the  intereft  is 
in  him  hnt  fee u/ulum  quid,  and  not  abfolutely,  for  he 
cannot  pafs  away  the  land  to  any  other,  or  make  it 
fubjecl  to  any  other  incumbrance  than  it  was  fubject 
to  at  the  time  of  the  furrender  ;  neither  in  the  grantee 
is  any  manner  of  intereft  invelled  before  admittance, 
for  if  he  enter,  he  is  a  trefpalfer,  an-d  punifliable  in 
trefpafs ;  and  if  he  furrender  to  the  ufe  of  another, 
the  furrender  is  merely  void,  and  by  no  matter  expoji 
fado  can  be  confirmed.  But  though  the  grantee 
hath  but  a  poflibility  upon  the  furrender,  yet  this  is 
fuch  a  poflibility  as  is  accompanied  with  a  certainty  5 
for  the  grantee  cannot  poflibly  be  deluded  or  defrauded 
of  the  efled  of  his  furrender,  and  the  fruits  of  his 
grant ;  for  if  the  lord  refufe  to  admit  him,  he  is  com- 
pellable to  do  it  by  zfubpozna  in  the  Chancery ;  and 
the  grantor's  hands  are  ever  bound  from'  the  difpofing 
of  the  land  any  other  way,  and  his  mouth  ever  ftopped 
from  revoking  or  countermanding  his  furrender. 

§  4-:;.  This  dodrine  has  been  in  fome  degree  altered   The  Admit- 
by  determinations,  in  which  it  has  been  eftabliflied,   f^"*;^  J'f'^'" 

-'  '  '    back,  to  the 

that  the  furrender  is  the  fubftantial  part  of  the  convey-  Surrender. 
ance,  and  a  complete  execution  of  the  contract,,  as 
between  the  vendor  and  vendee  ;  that  the  admittance 
mull  be  purfuant  to  the  furrender,  and,  confequently, 
muft  relate  to  it,  fo  that  the  eltate  of  the  furrenderee 
is  complete  to  many  purpofes  before  admittance. 

Vol.  V.  N  n  S  44.  Thus, 
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I  Inft.  59  h.         §  44.  Thus,  Lord  Cokc^  m  his  Comment  on  Littk' 

Porter  V.  .  .^  ..  t_r  iiiit* 

Poner,  Cro.     ^^'^  ^^Y'''?  '^  ^^^^  jomt-tenants  be  or  copyhold  lands  in 
Ja.  100.  fe^^  j^nd  one  out  of  court,  according  to  the  cuftom, 

furrenders  his  part  to  the  ufe  of  his  lad  will,  and  de- 
vifes  it  to  a  flranger  in  fee,  and  dies,  and  at  the  next 
court  the  furrender  is  prefented,  by  the  furrender  and 
prefentment,  the  jointure  was  fevered ;  for,  by  rela- 
tion, the  flate  of  the  land  was  bound  by  the  furrender. 

§  45.  This  doclrine  is  fully  confirmed  by  the  foI« 
lowing  cafe. 

Vaughan  v.  Richard  Kent  being  feifed  in  fee  of  the  premifes  in 

5  Bun!  2764.  queftion,  held  by  copy  of  court-roll  according  to  the 
cuftom  of  the  manor,  but  not  exprefled  to  be  at  the 
will  of  the  lord,  contracted  to  fell  the  fame  for  a  va- 
luable confideration  to  John  Atkins,  and  furrendered 
them  out  of  court  to  the  ufe  of  faid  John  Atkins  and 
his  heirs,  who  entered  into  poilellion.  John  Atkins 
died  without  being  admitted,  and  before  the  furrender 
was  prefented,  no  court  having  been  held  until  after 
his  death.  The  cuftom  of  the  manor,  with  rcfpecl  to 
the  widow's  eftate,  was,  that  if  the  huft^and  died 
feifed,  his  widow  had  a  right  to  be  admitted  to  the 
land  as  her  free-bench,  during  her  widowhood.  The 
queftion  was,  whether,  in  this  cafe,  the  widow  of  John 
Atkins  was  entitled  to  her  free-bench  ? 

It  was  argued  for  the  heir  at  law  of  John  Atkins, 
ihat  the  cuftom  under  which  the  widow  claimed,  and 
which  was  free^bench,  was  confidered  by  all  authori- 
ties, particularly  Hobart  1 8 1 .  as  a  part  fruit  or  excre- 
fcence  out  of  the  eftate  of  the  hufband  j  it  was,  in 

ti  faa, 
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facl,  the  eftate  of  the  hufband,  which,  for  the  benefit 
of  the  widow,  was  faid  to  have  continuance  after  his 
death,  for  a  period  of  time  defcribed  by  the  particular 
Guftoms  of  particular  manors ;  in  feme,  during  the 
widow's  life,  in  others,  during  her  widowhood  only. 
To  have  continuance,  it  mud  firft  exift  ;  but  it  does 
not  exill  till  the  hufband  is  a  complete  copyholder  ; 
and  he  is  not  a  complete  copyholder,  till,  in  the  lan- 
guage of  the  cuflioms,  he  is  feifed.  For  the  true  idea 
of  feifm,  refort  mud  be  had  to  the  ancient  fyftem  of 
feudal  tenures ;  by  that  fyflem,  feifm  was  a  technical 
expreflion  to  defcribe  the  completion  of  the  invefliture 
by  which  the  tenant  was  admitted  into  the  tenure, 
and,  without  which,  no  freehold  could  be  conftituted 
or  pafs ;  fciendum  eji^  feudmnfine  inveftitura  nullo  modo 
conjlliiii  pop.  Without  this  feifm,  nothing  more  than 
a  naked  poffclTion  was  acquired.  In  the  conveyance 
of  freeholds,  where  it  was  by  feoffment,  the  invefli- 
ture was  completed  by  livery.  In  the  conveyance  of 
copyholds,  after  furrender,  it  was  completed  by  admit- 
tance ;  and  no  cafe  was  to  be  found,  where  admittance 
was  not  deemed  as  neceflary  to  complete  the  invefli- 
ture, in  the  conveyance  of  a  copyhold,  as  livery  was 
of  a  freehold,  where  it  paffed  by  feoffment;  or  as  in- 
rollment,  where  it  was  conveyed  by  bargain  and  fale. 
Upon  thefe  principles,  therefore,  that  no  eflate  of  this 
fort  could  pafs  unlefs  the  invefliture  was  completed, 
and  that  the  invefliture  could  not  be  completed  with- 
out admittance,  it  was  infifled,  that  John  Atkins  did  not 
die  feifed,  and,  therefore,  that  his  widow  was  not  within 
the  cuflom  ;  that  fhe  had  no  right  to  be  admitted  under 
it,  and,  for  that  reafon,  could  have  no  right  to  retain 
the  premifes  againfl  the  heir. 

Nn  2  Oa> 
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On  the  other  fide,  it  was  contended  for  the  widow, 
that  if  the  death  of  cejiui  que  ufe  before  admittance 
docs  not  alter  the  nature  of  the  eflate,  transferred  by 
the  furrender,  the  widow  miift  have  the  fame  title  as 
if  the  hufband  had  been  admitted  ;  and  if  the  admit- 
tance has  a  relation  to  the  time  of  the  furrender,  in 
all  refpefts,  and  even  fo  far  as  to  defeat  all  mefne  afts 
between  the  furrender  and  admittance,  it  will  follow, 
that  the  admittance  of  the  heir  mufi:  have  relation  back 
to  the  time  of  the  furrender,  fo  as  to  give  the  cejlid 
que  ufe  a  complete  title,  and  to  give  his  eflate  all  the 
incidents  which  would  have  accompanied  it,  if  they 
had  happened  at  the  fame  moment ;  and,  confequently, 
that  the  widow,  who  would  have  been  entitled  if  they 
had  in  fadl  fo  happened,  fhould  have  a  right  to  the 
fiction  of  law,  efpecially  againft  the  heir. 

Lord  Mansfield  faid,  the  queftion  was,  whether  the 
heir  of  the  furrenderee,  who  dies  before  admittance, 
fliall  avoid  the  free-bench  or  cuftomary  dower  of  the 
widow,  becaufe  he  died  before  admittance.  In  this 
cafe,  the  contrad  was  for  a  purchafe  and  fale.  The 
.  furrender  is  the  fubftantial  part  of  the  conveyance, 
and  a  complete  execution  of  the  contract  as  between 
the  vendor  and  the  vendee.  The  furrender  and  the 
admittance  are  different  parts  of  the  fame  conveyance. 
The  formal  effectuates  the  fubftantial  part,  and,  there- 
fore, rauft  relate  to  it ;  both  together  make  but  one 
conveyance.  The  admittance  muft  be  purfuant  to  the 
furrender,  and,  confequently,  muft  operate  as  from 
the  date  of  it. 

Surrender 
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Surrender    to   A, — Before   admittance   furrenderee   Bfuron  v. 

dies,  A.  is  afterwards  admitted.     A.  fliall  avoid  the   ^0°^'  -^i'^r* 

3H5.   I  S-'lk. 

free-bench  of  the  widow  of  the  furrenderor  ;  for  ^.'s    1^5.  1  it.  10. 
kdmiffion  has  relation  to  the  furrender. 


If  one  joint-tenant  furrenders  to  the  ufe  of  his  will,   i  If^ft  59  b. 
his  devifee  (liall  take,  for  the  admittance  relates  to  the 
furrender,  and  from  that  time  fevers  the  joint-tenancy. 

It  is  laid  down  that  the  lord  is  only  an  inftrument ;   .  Rep.  49 1>. 
that  after  admittance,  the  furrenderee  is  in  by  him 
who  made  the  furrender.     That  although  the  furren- 
deror or  the  tenant  by  whofe  hands  the  furrender  was 
made  die,  yet  prefentment  and  admittance  afterwards 
is  good  :  and  where  he  to  whofe  ufe  the  furrender  is 
made,  before  admittance,  dies,  his  heir  fhall  be  ad- 
mitted.    The  true  reafon  is  drawn  from  the  context, 
and  given  in  Bacoti*s  Abridgeinent.     "  For,  upon  ad-  Tft.  Cop. 
*'  mittancc,  the  eflate  is  in  cejiui  que  ufe  from  the  time   ^    '  '   '' 
"  of  the  furrender  by  relation." 

Moore*^  cafe  Tri?i.  40  E/iz.  referred  to  by  Juflice   2Sid.  3S. 
Neivdigate  in  the  cafe  of  Blunt  v.  Clarke ,  is  not  ftated, 
nor  does  it  appear  what  the  queftion  was.     The  pro- 
portion in  Roll's  Abridgernent,  "  that  the  heir  being  y^j  i.  62-. 
«  admitted  is  in  by  the  lord,  and  not  by  him  that  pi-  9- 
"  made  the  furrender,"  is  contrary  to  truth,  and  all 
the  authorities.     The  lord  is  a  mere  inftrument,  and 
cannot  vary  from  the  furrender ;  and,  in  the  fame  cafe 
of  Blunt  v.  Clarke y  reported  afterwards  in  the  fame 
book,  Glynn  Chief  Juftice  fays,  "  if  a  man  feifed  of  ^  siJ.  6« 
"  copyholds  ifi  borough  Englijlj  furrenders  to  the  ufe 

N  n  3  "of 
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"  of  J,  S.  and  his  heirs,  and  J.  S.  dies  before  admit- 
"  tance,  leaving  two  fons,  the  younger  of  them  fhall 
*'  have  the  land,  becaufe  he  is  in  by  defcent,  or  at 
"  lead  by  force  of  the  firfl  furrender,  and  fo  in  nature 
*'  of  a  defcent.*'  And  it  is  faid  in  the  Treatife  of 
Tenures  afcribed  to  Lord  Chief  Baron  Gilbert^  and  I 
Pa.  388.  fuppofe  written  by  him,  "  That  this  opinion  feems 

'•  very  reafonable,  for  heirs  was  certainly  there  a  word 
"  of  limitation,  and  not  of  purchafe  ;  and,  certainly, 
*'  there  is  as  much  reafon  to  adjudge  the  heir  in  by 
"  defcent  here,  as  there  is  to  adjudge  an  heir  in  by 
*'  defcent,  where  a  recovery  was  had  againfl  the  an- 
*'  ceflor,  but  not  executed  till  after  his  death,  becaufe 
"  the  ufe  might  have  veiled  during  the  life  of  the  an- 
"  cellor,  and  becaufe  the  execution  hath  a  retrofpeft. 
"  And,  in  truth,  the  cafe  of  a  furrender  is  juft  the 
**  fame,  for  admittance  might  have  been  in  the  life  of 
"  the  anceftor ;  and  when  it  w^as  had,  it  had  a  retro- 
**  fpecl."  And,  in  the  margin,  he  refers  to  Shelley  % 
cafe  in  i  Rep,  106.  where  the  opinion  was,  that  the 
execution  had  a  retrofpe(^  to  the  recovery. 

"With  this  reafoning  we  agree,  and  are  of  opinion, 
that,  upon  admittance,  the  heir  is  in  by  defcent,  from 
the  furrender  to  which  the  admittance  relates. 

The  lefTor  of  the  plaintiff,  in  this  cafe,  is  exprefsly 
admitted  as  heir ;  the  law  calls  the  free-bench  upon 
the  v/idow,  jufl  as  it  cafls  the  defcent  upon  the  heir. 
The  admittance,  by  relation,  makes  her  hufband  fdfed 
from  the  date  of  the  furrender. 

There 
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There  is  no  rule  better  founded  in  law,  reafon,  and 
convenience,  than  this,  that  all  the  fcveral  parts  and 
ceremonies  neceflary  to  complete  a  conveyance  fhall  be 
taken  together  as  one  a6t,  and  operate  from  the  fub- 
ftantial  part  by  relation.  Livery  relates  to  the  feofF- 
ment ;  inrollment  to  the  bargain  and  fale  j  a  recovery 
to  the  deed  which  leads  the  ul'e  ;  fo  admittance  (hall 
relate  to  the  furrender,  efpecially  when  it  is  a  fale  for 
a  valuable  confideration,  as  in  this  cafe. 

The  title  Is  not  complete  till  admittance,  and  to  the 
lord  it  is  material,  in  refped  of  his  fme ;  but  as  be- 
tween the  parties,  the  vendor  and  vendee,  the  admit- 
tance is  mere  form.  The  agreement  is  executed,  and 
the  land  bound  by  the  furrender,  the  lord  is  compel- 
able  by  juandamus^  or  decree,  to  admit.  The  vendor, 
his  widow,  his  heir,  and  all  claiming  under  him,  are 
concluded  from  faying  after  admittance,  that  the  land 
did  not  pafs  from  the  day  of  the  furrender.  Upon 
this  ground  the  lelTor  of  the  plaintiff  claims  the  inhe- 
ritance whereof  his  brother  died  feifed  \  it  fliall  not  be 
in  his  mouth  to  fay  againft  the  widow,  that  his  brother 
did  not  die  feifed.  Therefore  let  judgment  be  for  the 
defendant  the  widows 

§  46,  The  law  laid  down  by  Lord  Mansfield  In  the    Holdfafl  y. 
preceding  cafe  has  been  fully  confirmed  by  a  late  de-    ^  'x^^^^  Rep, 
termination  of  the  Court   of  King's  Bench,  in  which    600. 
it  was  held,  thi\t  the  title  to  copyhold   lands  relates 
back  from  the  time  of  the  admittance  to  the  furrender,  as 
^gainft  all  perfons  but  the  lord  ;  fo  that  the  furrenderee 
jjiay  recover  in  ejc(5lment  againft  the  furrenderor,  on  a 

^^  n  4  deiTufe 
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demife  laid  between  the  times  ef  furrender  and  ad- 
mittance. 


Surrenders, 
by  Way  of 
^lortage. 
Wade's  Cafe, 
5  Rep.  114. 


Doe  V, 

W'oot, 

5  Ead's  Rep. 


§  47.  Copyhold  eflates  may  not  only  be  furrendered 
to  the  ufe  of  another  perfon,  abfolu^ly,  but  alfo  upon 
condition  that  if  the  furrenderor  pay  the  furrenderee  a 
particular  fum  of  money  on  a  given  day,  the  furrender 
jfhall  be  void ;  and  in  all  cafes  of  this  kind  the  fur- 
renderor continues  to  be  the  legal  tenant  till  the  mort- 
gagee is  admitted. 


Skin.  142. 


§  48.  It  is  faid  by  Lord  Hardivicke  that  mortgages 
of  copyholds  were  conftantl}'-  made  in  the  following 
manner.  A  conditional  furrender  was  made,  and  if 
that  furrender  was  not  prefented,  the  general  cullom 
of  the  manor  being  that  it  became  void,  a  new  fur- 
render was  made,  and  the  Lord  did  not  become  entitled 
to  a  fine  on  thefe  furrenders,  becaufe  they  were  only 
intended  as  a  pledge  for  fecuring  the  payment  of  the 
money  advanced. 


Doc  V.  §  49.  If  the  perfon  to  whofe   ufe   the  furrender  is 

7  Term'Rep.     i^^^^j    is  admitted,  he  acquires  the  legal  eftate,  and 
103-  therefore,  upon  payment  of  the  money,  he  mufl  fur- 

render back  the  premifcs  to  the  mortgagor. 


Fawcett  v. 
I^owtbcr, 
2  Vef.  3C0. 


§  50.  In  the  cafe  of  a  mortgage  of  a  copyhold,  the 
equity  of  redemption  will  follow  the  cuftora,  as  to  the 
legal  eftate,  as  it  does  in  borough  Englijl)  lands, 
which,  if  mortgaged,  the  equity  of  redemption  will 
defcend  to  the  youngeft  fon,  to  whom  the  lands  will 
defccnd. 

§  51.  Although 


Title  XXXVII.  Alienaiionby  Cuflom.  Cb.  i.  §  51—53.  553 

§51.  Although  a  furrender  by  way  of  mortgage 
be  not  prefented,  yet  it  will  be  a  lien  on  the  cftate  in 
equity,  and  will  be  good  againft  the  aflignees  of  a 
bankrupt. 


§  52.    One  feifed    in  fee  of  a   copyhold,  made  a   Taylor  v. 

mortgage  of  it  to  J.  S.  but  the  furrender  was  not  pre-    2  Vern.  564. 

fented  at  the  next  court,  by  means  whereof  it  became    *  ^'  ^'"*' 

279. 

void,  and   afterwards  the  mortgagor  who  had  conti-   Tit.  15. 


nued  in  pofTefTion  became  a  bankrupt.     And  though 
on  a  difpute  between  the  mortgagee  and  the  creditors, 
it  was  objected  that  it  was  the  mortgagor's  own  fault, 
that  he  did  not  procure  the  furrender  to  be  prefented, 
and  that  this  was  probably  with  an  ill  intent,  namely, 
to  wrong  the  lord  of  his  fine;  that  the  copyholder 
being  in  pofTeffion,  and  the  vifible  owner  of  the  edate, 
this  might,  and  in  all  likelihood  did,  induce  his  cre- 
ditors  to  truft  him,  as   thinking  his  efiate  would  be 
liable  to  their    debts ;  that  it   was   reafonable  all  the 
creditors  of  the  bankrupt  fhould  come  in  equally,  and 
the  mortgagee  only  for  his  proportion,  his  mortgage 
being   void  at   law,    and   confequently   liable  to  the 
bankruptcy,  and  that  equality  was  the  higheil:  equity ; 
yet  it  was  decreed  on  great   deliberation,    that  this 
mortgage,  though  void  at  law,  was  notwithftanding  an 
equitable  hen  upon  the  copyhold  eftate,  and  Ihould  be 
made  good  in  equity,  and  bind  the  afTignces  of  the 
commiflion  of  bankruptcy  and  all  the  creditors. 

§  ^;^.    A   mortgagee   of  a   copyhold  will    not   be 
allowed  to  tack  a  judgment  debt  to  that  due  upon  the 

mortgage  j 


ch.  5.  f.  31. 
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Tit  14..  f.  39.    mortgage  ;  becaufe  copyhold  lands  are  not  fubjed  to 
an  execution  upon  a  judgement. 


Cannon  v. 

Pack, 

6  Vin.  Ab. 

3Z2. 


A  Surrender 
vill  not  de- 
ftroy  a  Con- 
tingent 
Remainder, 
Vearne  Con. 
Rem.  469. 

Mildmay  v. 
Hnngerford, 
Z  \'em.  243. 


§  54.  Upon  a  bill  by  the  heir  of  the  mortgagor  to 
redeem  a  mortgage  of  copyhold  lands,  upon  payment 
of  principal  and  interefl  due  upon  the  mortgage,  the 
defendant  infilled  to  have  a  judgment  which  had  been 
aligned  to  him  firfl:  fatisfied,  before  the  plaintiff  fhould 
be  let  in  to  redeem.  But  Lord  Harcourt  faid  that 
copyhold  lands  were  not  liable  to  a  judgment,  and 
therefore  the  judgment  fhould  not  be  tack^id  10  the 
mortgage  in  this  cafe.  But  the  plaintiff  fhould  redeem 
upon  payment  of  what  was  due  upon  the  mortgage, 
without  fatisfying  th--  judgment, 

§  c^^.  The  furrender  of  a  copyhold  eflate  will  not 
deflroy  a  contingent  remainder  limifed  thereon,  be- 
caufe the  legal  freehold  which  is  in  the  lord  will 
fupport  it. 

§  56.  Thus  where  copyhold  eilates  were  devifed  to 
A.  for  life,  remainder  to  his  firft  and  other  fons  in 
tail,  life,  remainder  to  B.  in  fee.  A.  before  he  had 
any  fons  born  bought  the  reverfion  of  B.  and  had  it 
furrendered  to  his  (^.'s)  own  ufe,  thinking  by  that 
means  to  merge  his  eflate  for  life,  and  fo  deflroy  the 
contingent  remainder  to  his  firft  fon.  Bur  however  it 
was  agreed  that  this  furrender  of  the  reverfion  would 
not  bar  the  fon  ;  becaufe  the  freehold  and  inheritance 
were  in  the  lord ;  for  there  is  not  the  hke  incon- 
venience, as  in  freehold  eftates  in  common  law,  in 
refpecl  of  contingent  remainders,  where  there  is 
nobody  againfl  whom  to  bring  the  precipe. 

S  57*  Lord 
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§  ^y.  Lord  Ch.  Baron  Gilbert  fays,  "  Copyholder   Ten.  244, 

"  for  life,  remainder  to  another  in  fee,  the  firft  copy-   ^  ^* 

"  holder  commits  a  forfeiture,  he  in  remainder  fliall 

^'  not  enter,  but   the  lord  fliall  hold  it  during  the  life 

^'  of  the  firft   copyholder  ;  for   copyhold   eftates  arc 

"  not  like  thofe  at  common  law,  for  in  copyhold  cafes 

'*  the  remainder  is  to  commence  after  the  death  of  the 

!"  tenant  for  life,  and  not  after  his  eftz^te  or  intereft  is    Vide  Feame 

Con.  Rem. 

"  gone.*  47,. 

§  58.  The  conftru£):ion  of  a  furrender,  or  rather  of  Connmaion 
the  ufes  which  were  declared  in  the  furrender,  was  not   °    ^'^'^^^  ^^^ 
formerly  fo  flriflc  as  that  of  a  common  law  conveyance, 
efpecially   where   there    had   been   a   cuftom   in   the 
niaiior    of    conftruing    furrenders    in    a    particular 
manner. 

5*59.  Thus,  although  the  furrender  be  general,  the  Co.  Cop. 

furrenderee  will   only  take  an  eftate  for  life.     But  if  '  *^^' 

there  be  a  fpeclal  cuftom  in  a  manor,  that  the  words  Bunting  v. 

fibi  et  fnis,  oy^  ftbi  et  affignatis,  Iffc.  fliall  create   an  .Ke'p^29tf. 

inheritance,  they  will  be  allowed  to  have  that  efledt.  ^'^^-  ^cn. 

§  60.  A  cuftom  that  where  a  copyholder  furrenders  Brown  v. 
to  the  ufe  of  another,  without  expreiling  any  eftate,  ^^^  ^Jj^  ^^^^ 
the  lord  may  grant  it  in  fee  to  the  perfon,  to  whofe 
ufe  the  furrender  was  made,  was  held  to  be  good. 
For  the  intereft  of  the  land  being  between  the  lord 
and  the  copyholder,  it  was  net  unreafonable  that  upon 
fuch  an  uncprtainty,  the  lord  Ihould  afcertain  it. 

§  61.  Lord 
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Co.  Cop.  §  61.  Lord  Coy^^  fays,  if  a  copyhold  be  furrendered 

f.  ilQ. 

to  a  man,  ei  femini  Juo  hereditabill  de  ccrpore^  or  to  a 
man,  et  hcribus  ex  ipfo  procreatis,  or  to  a  man  in  frank 
marriage  with  his  wife,  an  eftate  tail  will  pafs,  in  the 
firft,  without  the  word  heirs,  in  the  fecond  without 
the  word  body,  and  in  the  thivd  -without  either. 

§  62.    It  was  however   refolved   in    the   reign   of 
Charles  I.  that  an  efcate  tail  fhould  not  arife  by  implica- 
tion, upon  a  furrender  of  a  copyhold.     As  where  a 
Seageod  v,       copyholdcr  furrendered  to  A.  and  B.  and  the  longer 

?°"^*      ^^    liver  of  them  ;  and  for  want  of  iffue  of  the  bodv  of 
Cro.Car.  360. 

A.  the  lands  to  remain  to  the  fon  of  7.  5.  It  was 
refolved  that  A.  had  but  an  eflate  for  life,  and  being 
fo  by  exprefs  limitation,  no  greater  eftate  fhould  arife 
to  him  by  implication.  • 

T  P.  Wms.  S  ^3*  ^^  ^^^  ^'-^^  ^^  Fifoer  v.  V\^igg,  Juftice  Gould 

14-  faid,  that  furrenders  of   copyhold  land  to  ufes  fhall 

Tit.  32.  '  .  . 

ch.  24.  f.  48.     have  the  fame  favourable  conflruclion  as  wills,  and  are 

not  to  be  tied  up  to  the  flrid  lules  of  the  common 

lav/,  but  expounded  according  to   the  intent  of  the 

party.     This  principle  was  oppofed  by  Lord  Holt,  who 

held  that  furrenders  of  copyholds  muft  be  governed 

by  the  fame   rules  as  conveyances  at  common    law. 

1  P.  Wms.  70.    In  the  cafe  o^ldev.CookwMicki  arofe  a  few   years 

2  Ld.  R-iym.     2X\.tx,  Lord  Holt  and  the  other  Judges  appear  to  have 

agreed  in  the  opinion,  that  the  conftruClion  of  a  fur- 
render  ought  to  be  the  fame  as  that  of  a  feoffment  or 
any  other  deed.  And  Juftice  Povjell  faid,  "  We  have 
"  gone  too  far  already,  in  helping  the  intention  of 
*'  the  parties,  in  conflruclion  of  limitations,  and  have 

"  made 
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*'  made  eftates  fo  uncertiiin,  that  lawyers  do  not  know 
<*  bow  to  advife  purchafers  j  1  cannot  confent  to  carry 
*'  it  any  farther." 

This  dodlrine   has   alfo  been  laid  down  by   Lord    Lovell  v. 
Hardivicke,  who  has  faid  that  furrenders  of  copyholds    gAtk.'ir. 
are  to  be  condrued  as  deeds  and  conveyances  at  com- 
mon law,  and  not  as  a  will. 

§  64.  The  conftruftion  of  furrenders  is  however 
fo  far  fimilar  to  that  of  wills,  that  the  word  0?;  will 
be  conftrucd  and,  in  order  to  effecluate  the  intention 
of  the  parties. 

§  65.  A  perfon  furrendered  a  copyhold  to  the  ufe    Wriplit  %-. 
of  himfelf  for  life,  and  from  and  after  his  deceafe,  to    .^-[^^^^  j^ep, 
the  ufe  of  his  wife  during  her  widowhood,  and  after    47<^- 
his  deceafe,  and  upon  the  marriage  of  his  wife,  then 
to  the  ufe  and  behoof  of  William  IVallis,  for  his  na- 
tural life,  and  from  and  after  his  deceafe,  to  the  ufe  of 
the  iffue  of  his  body  lawfully  to  be  begotten ;  with  a 
provifo  that  in  cafe  William  Wallis  fhould  die  in  the 
lifetime   of    the  furrenderor,  or  without  iffue  of  his 
body,  then  all  the  furrendered  premifes  fhould  go  to 
the  right  heirs  of  the  furrenderor  for  ever.     William 
Wallis  died  in  the  lifetime  of  the  furrenderor,  leaving 
iflue,  who   brought  an  ejectment  j    and  the  qucflion 
was,  whether  they  were  entitled  to  this  copyhold. 

Lord  Kenyan  faid  the  queftions  were,  what  was  the 
intention  of  the  parties  to  the  furrender ;  whether  they 
had  exprcffed  it  in  legal  terms  j  and  if  fo,  whether 

any 


SS^  Title  XXXVII.     Alienation  by  Cujlm.     Ch.  I.  §  6*5. 

any  rule  of  law  would  be  violated  in  giving  efFeft  to 
it  ?  There  was  no  doubt  but  that  a  furrender  was  con- 
fidered  as  a   common  law   conveyance,  and  was   not 
entitled  to  the  fame  favourable  conflruction  as  a  will. 
And  therefore  unlefs   the  furrenderor  had   ufed  the 
language  which  would  confer  a  legal  eftate,  it  could 
not  be  conferred.     In  deeds  certain  legal  phrafes  mufl 
be  ufed,  in  order  to  create   certain  eftates  ;    as  the 
word  heirs,  to  create  a   fee,  and  heirs  of  the  body,  to 
create  an  eflate  tail.     But  beyond  that  he  would  fay 
with  Lord  Hardwicke,  that  there  was   no  magic  in 
particular  words,  further  than  as  they  fhew  the  inten- 
tion of  the  parties.     Now  here  it  was  impoflible   to 
entertain  any  doubt.     5.  Burrill  furrendered  the  eftate 
to  the  ufe  of  himfelf  for  life,  then  to  his  wife  during 
her  widowhood,  then,  that  is  in  cafe  her  eftate  for 
life  was  put  an  end  to  by  doing  this  aft,  which  he 
meant  to  guard  againft,  to  her  fon  W.  Wallis  for  lifcj 
and  after  his  deceafe,  to  the  iffue  of  his  body.     There-* 
fore  he  could  not  accede  to  what  was  faid  by  the  de- 
fendant's counfel,  that  this  was  a  contingent  remainder 
in  W,  IVallis ;  for  it  was  vefted,  though  he  cautioully 
avoided  faying  what  the  limitation  to    his  iftue  was. 
The  furrender  then  proceeded  to  ftate  a  provifo,  that 
in  cafe  W.  Wallis  ftiouid  die  in  the  lifetime  of  the  fur- 
renderor,   or   without   iffuc   of   his  body,    the   eftate 
fhould  go  to  the  right  heirs  of  the  furrenderor :  and 
here  the  queftion  arofe  on  the  word  or.     Now  there 
was  no  doubt  on  the  intention  of  the  parties,  and 
where  fenfe  required  it,  there  were  many  cafe§  to  fliew 
that  the  court  might  conftrue  the  word  or  into  atid, 
and,  and  into  or,     2  Stra.  1 1 75.    3  Atk.  Rep.  590.  in 

order 
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order  to  cfletliluate  the  intent  of  the  parties.  Here 
therefore  in  order  to  give  effect  to  the  intention  of  the 
furrenderor  the  court  mufl:  f\y,  that  when  he  ufed  the 
word  or,  he  meant  and.  And  there  was  no  cafe  in 
which  any  difference  had  been  made,  as  to  this  point  hc- 
tween  a  will  and  a  deed,  when  the  court  were  confider- 
ing  how  the  intention  of  the  parties  could  be  efiecled. 
Then  without  deciding  what  interell  the  leflbrs  of  the 
plaintiff  had,  at  all  events  they  had  a  fufHcient  title  to 
maintain  this  ejetlment. 

§  66.  The    rule  cftablifked   in  Sbellfs  cafe  takes    Vide  Tit.  32. 
place  in  the  conftrudlion  of  furrenders,  and  therefore    oiib  Ten- 
whcre   a    perfon    furrenders   to    the  ufe    of    himfelf   ^7^- 

'  •  .  .  .  rcariic  Coa. 

for  life,  remainder  to  another  in  tail,  remahider  \o    Rtm.  7.;. 
his  own  right  heirs,    there    the  heirs  fhall  take  by    p,]^,^,.^^' 
defcent.  1  Leon.  101. 

5  67.  Mr.  Feanic  obferves,  that  in  a  c:Sc   noticed   Cont.  Rem. 

by  Atkym  upon  a  furrender  of  a  copyhold  to  the  ufe    Sjtton  v. 

of  the  hufband  for  life,  then  of  the  wife  for  life,  and    ^'^'';"';'     , 
'  2  Aik.  lor. 

of  the  heirs  of  the  bodies  of  the  hufband  and  wife, 
remainder  in  fee  to  the  ufe  of  the  furvivor,  it  is  faid 
the  limitation  did  not  vefl  an  abfolute  eflate  tail  in  the 
wife  who  furvived,  but  only  gave  her  an  eflate  tail 
after  pofTibility  of  illiie  extindt,  and  that  the  eflate  tail 
vefted  in  the  perfon  who  was  htir  of  the  bodies  of 
both  hufl^and  and  wife.  That  the  reafons  for  this 
opinion  arc  not  mentioned,  nor  was  it  flated  to  be  the 
refolution  of  the  court,  nor  did  it  appear  whether  that 
point   entered   the   queflion    then   before  the   court. 

And 
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And  that  it  is  no  eafy  matter  to  account  for  fuch  an 
opinion. 

The  limitation  to   the   heirs   of  the  bodies  of  the 
baron  and  feme  mufl  either  have  been  executed  in  the 
baron  and  feme  jointly,  as  an  eftate  tail  in  poffeflion, 
or  have  vefted  in  them  jointly,  as  a  remainder ;   unlefs 
it  would  have  been  held  a  contingent  limitation  to  the 
heir  of  both  their  bodies ;  in  neither  of  the  two  firfl 
cafes  could  the  wife  be  tenant  in  tail  after  poffibility  of 
iffue  extinO:,  fo  long  as  any  ilTue  of  her  body  by  her 
deceafed  hufband  was  living,  and   if  there  was   any 
fuch  iffue  then  living,  it  could  not  veft  in  fuch   iffue 
till  her  death.     In  the  third  cafe  fhe  could  take  no 
eflate  tail  at  all,  and  confequently  could  not  be  tenant 
in  tail  after  poffibility  of  iifue  extinft.     The  only  cafes 
in  which  (he  could  be  tenant  in  tail  after   poffibility 
of  iffue  extind,  were,  thofe  two  in  which  it  was  im- 
poffible  there  fhould  then  be  any  fuch  perfon    as  the 
heir  of  both  their  bodies.     The  queflion  being  upon 
a  furrender  of  a  copyhold  made  no  difference  in  the 
conflruclion ;  as  it  was  agreed  in  the  fame  cafe  that 
furrenders  of  copyholds  fhould  be  conflrued  in  the 
fame  manner  as  conveyances  at  common  law.     Now 
under  a  fimilar  limitation  at  common  law,  he  appre- 
hended, the  hufband   and  wife,   taking  diflind  and 
fucceffive  eflates  for  life,  the  joint  limitation  to  the 
heirs  of  their  bodies  would  not  have  been  executed 
Tit.  22.  '^^  xhtm  in  poffefTion,  but  would  have  been  veiled  in 

c.25.f.  15.       xho-vci  jointly,  as  a  remainder  in  tail  j   that  this  re- 
mainder fur\'iving   to  the  wife,  upon  the  deceafc  of 
her  hufband,  would  have  merged  her  eflate  for  life,  io 
\i  as 


12ZS, 
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as  to  make  her  tenant  in  tall  in  poffeflion  ;  but  flie 
having  had  no  iflue  by  her  deceafed  hufband,  or  fuch 
iflue  being  then  extin£t,  would  thereby  have  become 
only  tenant  in  tail  after  polTibility  of  iffue  extind. 

§  6^,  Charles  Aijlrop  the  father,  being  feifed  in  fee  ^^^  ^« 
of  a  freehold  eftate,  and  alfo  of  the  premifes  in  quef-  2  Back! Rep; 
tion,  being  copyhold  of  inheritance  defcendible  to  the 
youngefl  fon,  fettled  his  freehold  previous  to  his  mar- 
riage to  the  ufe  of  himfelf  and  Ann  his  intended  wife 
for  their  lives  and  the  life  of  the  furvivor,  and  after 
their  deceafe  to  the  ufe  of  the  heirs  of  the  body  of  the 
faid  Charles  on  the  body  of  the  faid  Ann  to  be  begot- 
ten, with  remainder  to  his  own  right  heirs.  And  alfo 
covenanted  to  furrender  his  copyhold,  "  To  the  ufe 
"  of  himfelf  and  his  faid  intended  wife  and  the  heirs 
"  of  their  two  bodies  to  be  begotten  in  like  manner, 
"  and  to  the  fame  ufes  as  the  freehold  lands  and 
"  tenements  therein  before  mentioned  were  fettled 
"  and  conveyed."  The  copyhold  was  furrendered  to 
the  ufe  of  the  hufband  and  wife  for  their  hves  and  the 
life  of  the  furvivor,"  and  after  their  fcveral  deceafes  to 
the  ufe  of  the  heirs  of  their  two  bodies  lawfully  be- 
gotten or  to  be  begotten,  and  for  want  of  fuch  iiTue 
to  the  hufband,  his  heirs  and  aifigns  for  ever.  The 
hufband  and  wife  were  admitted  accordingly,  and  died 
leaving  iflue  two  fons. 

The  queflion  was  to  which  of  the  fons  the  copyhold 
went.  Lord  Ch.  Juft.  De  Grey  faid  it  was  a  mighty 
clear  cafe.  There  was  reafon  indeed  to  fuppofe  that 
the  parties  might  not  mean  the  two  eftates  to  go  in  a 

Vol.  V.  O  0  different 
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different  channel ;  but  this  was  only  a  fuppofition, 
and  if  certain,  ftill  as  this  was  a  legal  eflate,  it  was 
not  in  the  power  of  the  parties  to  alter  the  legal  courfe 
of  defcent.  It  was  an  eflate  executed,  and  feenied 
to  be  an  eflate  tail  in  the  father  and  mother.  Had  it 
been  executory  and  upon  articles,  then  according  to 
Lord  Hardivickc''%  doctrine  in  the  cafe  of  Roberts  v. 
Tit. 32.  c.  25.  Kingky,  the  court  might  have  confidered  the  word 
^*^^'  heir  as  a  word  of  purchafe,  but  in  the  prefent  cafe  it 

was  impoffible.  Sir  William  Blackjlone  faid  he  thought 
the  freehold  was  clearly  vefled  in  the  father  only,  ia 
fpecial  tail,  the  copyhold  in  both  father  and  mother. 
So  far  there  was  a  difference  made  in  the  outfet,  not- 
withftanding  the  words  in  like  manner,  ^c.  he  con- 
ceived there  appeared  no  intention  in  favour  of  either 
fon  exclufively,  they  were  left  to  the  difpofition  of  the 
law.  The  heir  was  intended  to  fucceed,  but  who  that 
heir  fhould  be,  mufl  be  left  to  the  legal  courfe  of 
defcent ;  in  the  freehold  it  was  the  eldefl  fon,  in  the 
copyhold  the  youngefl,  and  had  there  been  only  two 
daughters,  both  would  have  fucceeded  in  both.  In 
like  manner  only  meant  that  both  eflates  fhould  be 
intailed. 

Judgement  for  the  youngefl  fon. 

Cont.  Rem.  §  69.  Mr.  Feame  has  obferved  on  this  cafe,  that  it 


H 


related  to  an  actual  legal  fettlement  before  marriage, 
in  refpecl  to  the  freeholds  ;  and,  therefore,  the  limi- 
tation of  thofe  lands  was  not  open  to  the  conftrudlion 
of  articles,  to  be  carried  into  flricl  fettlement.  And 
;he  fettlement  of  the  copyhold,  though  refling  in  the 

covenant 
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covenant  for  furrender,  feemed  intimately  blended 
with  that  of  the  freehold,  as  part  of  one  and  the  fame 
fettlement  j  befides,  that  the  limitations  of  the  furren- 
der agreed  upon,  were  exprefsly  referred  to  the  fame 
manner  and  ufes,  as  the  freeholds  were  fettled,  and 
therefore  could  not,  confiftently,  with  the  exprefs 
terms  of  fuch  a  ftipulation,  be  limited  in  ftrid  fettle- 
ment on  the  ilTue  as  purchafers,  when  the  fettlement 
of  the  freeholds  gave  an  eflate-tail  to  the  parent.  And 
there  was  no  other  conftrudion  by,  which  the  defcenl 
of  the  lands  to  the  youngefl  fon  could  be  avoided. 
This  took  it  out  of  the  authority  of  the  cafes  where  Tit.  ^2.0.25. 
marriage-articles  were  carried  into  execution  by  way  '  3^' 
of  ftrid  fettlement,  and  accounted  for  the  diflinftion 
by  the  Chief  Juftice,  between  this  cafe,  as  of  an  eflate 
executed,  and  one  executory  on  articles, 

§  70.  Where  an  eftate  for  life  is   limited  either  to   FearneCont. 

r    1    r  !•       •  l^Cm.  85. 

the  father  or  mother  only,  and  the  fublequent  limita- 
tion is  to  the  heirs  of  both  their  bodies,  the  conftruc- 
tion  is  the  fame  in  regard  to  copyholds  as  to  freeholds,  TIt.32.ch.25. 
namely,  the  fubfequent  limitation  does  not  vefl  in  the  ^  *^' 
anceflor  taking  the  eflate  for  life,  but  is  a  contingent 
remainder  to  the  heirs  of  the  bodies  of  both  father 
^id  mother. 

§  71.  A  perfon  furrendered  copyhold  lands,  to  the   Lauc  r. 
ufe  of  D.  and  of  the  wife  of  A.  for  their  lives,  and    ^  ^'^'^^^  ^^^p^ 
afterwards  to  the  ufe  of  the  heirs  of  the  bodies  of  ^.    238. 
and  his  wife  j  upon  a  quellion  in  ejectment,  whether 
this  fubfequent  limitation  to  the  heirs  of  the  body  of 

O  0  a  A*  and 
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A.  and  his  wife,  vefted  an  eftate-tail  in  the  wife  of  A.^ 
it  was  held  that  it  did  not,  but  was  a  contingent  re- 
mainder to  the  heirs  of  both  their  bodies. 

Frosrmorton         §  72.  yohn  Robinfon  furrendered  a  copyhold  eflate 
▼  Wharrey,     ^^  ^       ^^  ^r^^^^  Maritz  Amall  (quam  in  uxorem  ducere 

2  Black.  JR..  ^  -^  ^^ 

728.  feitendit)  et  hceredibus  eorum  duorum  corporum  legi- 

time procreatis,  et  pro  defedlu  talis  exitus,  ad  opus 
et  ufum  rectorum  hseredum  Tprc£,dii^\  Johannis  Robinfo7i, 
Mary  Amall  was  admitted,  tenendum  Jibi  et  haredibus 
eorum  duorum  corporum  legitime  procreatis  ;  remainder 
to  the  right  hens  of  John  Robinfon.  The  Court  of 
Common  Pleas  was  of  opinion,  that  the  wife  took  only 
an  eftate  for  life,  with  a  contingent  remainder  to  the 
heirs  of  the  bodies  of  the  hufband  and  wife. 

I  Leon.  III.  §  73-  ^^  the  cafe  of  Allen  v.  Palmer,  Lord  Coke 
held,  that  where  a  perfon  furrendered  a  copyhold  to 
the  ufe  of  himfelf  for  life,  remainder  to  another  in 
tail,  remainder  to  the  right  heirs  of  the  furrenderor, 
there  his  heirs  fliall  be  in  by  defcent ;  contrary 
where  the  furrenderor  hath  not  an  eflate  for  life  or  in 
tail  limited  to  him,  for  there  his  heir  fhall  enter  as  a 
purchafer,  as  if  fuch  ufe  had  been  limited  to  the  right 
heirs  of  a  flranger,  which  is  contrary  to  the  rule  in 
T't.Ti.ch.4.  freeholds;  for,  in  that  cafe,  where  the  eftate  moves 
^'  ^^'  from  the  grantor,  the  ultimate  limitation  to  his  heirs 

general,  though  the  anceftor  takes  no  preceding  free- 
hold, will  be  a  reverfion  in  him,  and  part  of  the  old 
eflate,  and  the  heir  will  take  it  by  defcent.  . 

S  74»  Mr, 
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§  74.  Mr.  Fearne  has  obferved,  that  the  only  ground  Cont.  Rem. 
upon  which  he  could  account  for  Lord  Coke*s  opinion, 
was,  the  fuppofition  that  an  entire  new  eflate  was  cre- 
ated and  derived  under  the  ufes  of  the  furrendcr, 
throughout  the  whole  of  them,  and  that  no  eftate 
taken  under  thofe  ufes  is  any  part  of  the  old  eftate ; 
but  this  notion  has  been  entirely  exploded  by  modern  G;ib.  Ten. 
decifions. 


272. 


^  7C.  Black-well  North  furrendcred  a  copyhold  to    Roev.  Gnf- 

,  ...  .       .  fith,  4  Burr. 

the  ufe  of  himfeli  and  his  heirs  till  the  folemnization  jcj^z. 
of  his  marriage,  then  to  the  ufe  of  himfclf  for  life, 
■remainder  to  his  wife  for  life,  remainder  to  truftees  to 
preferve  contingent  remainders,  remainder  to  the  chil- 
dren of  the  marriage  in  fuch  manner  as  B.N.  fhould  ap* 
point;  in  default  of  appointment,  to  the  heirs  of  the  body 
of  B.  N.  by  his  intended  wife,  and  in  default  of  fuch 
iffue,  to  the  faid  B.  N.  his  heirs  and  afligns  for  ever. 
Lord  MansJelJ  held,  that  though  B.  N.  had  limited 
the  reverfion  in  fee  to  himfelf,  yet  the  words  did  not 
operate,  for  the  ufe  refulted  by  operation  of  law. 
And  all  the  Judges  agreed,  that  after  the  furrender  to 
the  ufes  of  the  fettlement,  the  reverfion  ftill  continued    Vide  Thn:^ 

'  -    out  V.  Cun- 

in  the  hufband  ;  and  that  no  alteration  or  change  of  n^ngham, 

,  .       ,  .  r  Tit.  38.  c.  4. 

eftate  happened  in  this  cale. 

£  76.  It  appears  fomewhat  doubtful,  whether  limi-   VtJc  Fonmc 

3   /^*  rr  Lont.  Kern. 

tations  in  the  nature  of  fpringing  and  {hiking  ufes  arc   ^,5. 
good  in  furrenders  of  copyholds.     It  may  be  obferved, 
that  if  limitations  of  this  kind  are  not  good,  great  in- 
couveniencies  muft  arifc,  as  the  ufual  pradicc  for  a 

O  0  3  It^^g 
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long  time  pafl:  has  been,  to  infert  a  covenant  in  marriage 
fettlements,  to  furrender  copyholds  to  the  fame  ufes  to 
which  the  fi-eehold  ertates  are  limited  ;  and,  in  mod  of 
fuch  fettlements,  there  are  fpringing  and  lliifting  ufes. 

A  Surrender         §  77.  It  has  been  long  fettled,  that  a  court  of  equity 
fuppllcd  ill       ^^''^^^  fupply  the  want  of  a  furrender  of  a  copyhold  eftate, 

Equity.  jj^  favour  of  a  purchafer  for  a  valuable  confideration. 

Anon.  ^  ^  ' 

2  Frcem.  6$.    againfl  the  party  who  ought  to  make  the  furrender, 

and  alfo  a^ainll  his  heir. 


Barlccr  v. 
Hill,  2  Cha. 
Kep.  218. 


Vide  Taylor 
V.  Wheeler, 
ante. 


§  j^.  A,  contracted  with  B.  for  the  purchafe  of  a 
copyhold  eftate,  and  paid  the  purchafe  money,  and  B. 
agreed  to  furrender  the  premifes  at  the  next  court,  but 
died  before  a  court  was  held,  or  any  furrender  made. 
Upon  a  bill  in  Chancery  by  the  purchafer  againft  the 
heir,  the  court  decreed,  that  he  fhould  furrender  the 
premifes  as  foon  as  he  came  of  age. 


Jennings  v. 
Moore, 
2  Vern.  609. 
Blenkatne  v. 
J'  Miens, 
2  Bro.  Pari. 
Ca.  278. 
Pattefon  v. 
Thompfop, 
Finch  272. 


§  79.  A,  lent  B.  200  /.  on  a  furrender  of  fome  copy- 
hold lands,  which  A.  neglefled  to  get  prefented  at  the 
next  court,  by  which  it  became  void.  B.  afterwards 
fold  the  fame  lands  to  J.  S.  who  took  a  furrender, 
which  he  prefented,  and  was  admitted.  But  it  appear- 
ing that  he  had  notice  of  A.*s  right,  the  Lord  Chan- 
cellor decreed,  that  A.'s  defedive  furrender  fhould  be 
made  good.  And  on  an  appeal  to  the  lioufe  of  Lords, 
the  decree  was  affirmed. 


Vane  v. 

Fletcher, 

lP.W1n8.352. 


§  80.  In  the  cafe  of  a  voluntary  conveyance,  a  court 
of  equity  will  not  fupply  the  dcfe^  of  a  furrender 

againft 
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againfl:  the  heir,  unlefs  he  has  done  fomcthing  to  pre- 
vent the  acceptance  of  the  furrender. 

Courts  of  equity  will  alfo  fupply  the  defedl  of  a  fur- 
render  to  the  ufe  of  a  will  in  many  cafes ;  of  which,  an 
account  will  be  given  in  the  next  title. 


O04  TITLE 


(     5^8    ) 


TITLE   XXXVn. 
ALIENATION  BY  CUSTOM. 


CHAP.  IL 

Hoio  Intails  ef  Copyholds  may  be  barred,  and  the  Effe^ 
of  Releafcs, 


J  2.   Forfeiture  and  Rrgrant. 
7.  Recovery  in  the  Manur  Court. 
Hoiu  Juch  Recoveries  may  be 

reverfed. 
Surrender. 

A  Ciifiom  to  bar  by  Surren- 
der or  Recovery  y  is  good. 


12. 

l8. 
24. 


26.   A  Grant  of  the  Freehold  de- 
frays an  Intail. 
30.   Hoiv    conditional    Fees     art 

barred. 
32.  EffeS  of  Releafes. 


•3c^ion  I. 


Tlt.i©.  ch.  3.   \K7  E  have  feen,  that  copyhold  eflates  may  be  intailed 
*•  ^^'  where  there  is  a  fpecial  cuflom  to  warrant  it, 


Forfeiture  and 
Rcgrant. 


or  rather,  that  they  may  be  limited  to  a  perfon  and 
the  heirs  of  his  body,  with  a  remainder  over;  and 
that  the  ftatute  de  donis  conditionalibus  co-operating  with 
the  cuflom,  will  give  to  fuch  an  eftate  all  the  qualities 
of  an  eftate  tail.  In  confequence  of  which,  it  has  been 
determined,  that  intails  of  copyholds  may  be  barred 
in  feveral  ways,  for  otherwife  eflates  of  this  kind 
^'ould  be  unalienable,  which  the  law  will  not  allow. 

§  7.  The  modes  of  barring  intails  of  copyholds  arc 
principally  three.     Firfl  by  forfeiture  and  regrant :  as, 
where  a  tenant  in  tail  of  a  copyhold  commits  a  forfei- 
ture, 
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ture,  in  confequence  of  which  the  lord  of  the  manor 
feifes  it,  and  grants  it  either  to  the  eld  tenant,  or  to 
another  perfon  j  fuch  grantee  will  acquire  an  eftatc  in 
fee-fimple, 

§  3.  Upon  a  trial  at  bar  in  ejcftment  for  lands  held    Pill^inRton  ». 

r     I  r-  Stanhope, 

or  the  manor  otWakefieldy  it  was  admitted,  that  by  bid.  514, 
the  cuflom  of  that  manor,  copyhold  lands  might  be 
intailed,  and  that  the  mode  of  barring  fuch  intails 
was,  for  the  tenant  in  tail  to  commit  a  forfeiture,  and 
then  the  lord  made  three  proclamations,  after  ^hich 
he  feifed  the  copyhold,  and  granted  it  to  the  copy- 
holder in  fee ;  and  another  cuftom  to  bar  fuch  intail 
was,  for  the  tenant  in  tail  to  made  a  furrender  to  a 
purchafer  in  fee,  and  then  for  the  purchafer,  intend- 
ing to  bar  the  intail  and  the  remainders,  to  commit  a 
forfeiture,  then  the  lord  to  feife  and  make  three  pro- 
clamations, ^c.  that  thereby  the  iifuc  in  tail  was 
barred,  though  the  tenant  in  tail  did  not  join.  And 
this  cuflom  was  found  by  the  jury,  and  allowed  by  the 
court  to  be  good. 

§  4.  This  cafe  is  alfo  reported  by  5/^^,  who  men-  Sty.  R.4i». 
tions,  that  Lord  Chief  Juitice  Roll  faid,  he  conceived 
there  could  be  no  cuftom  for  this,  becaufe  the  fcizure 
for  a  forfeiture  deftroyed  the  copyhold  eftate ;  for  it 
was  at  the  lord's  eledion  after  the  feizure,  whether  he 
would  grant  the  eftate  again  by  copy  of  court  roll  or 
not;  but  this  dodrme  was  confirmed  in  a  fubfcquent  Gilb.Tm. 
cafe. 

§f.  On 


177.299. 
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Grantham  v.         5  5"  ^^"^  -^  ^''^^^  ^^  ^'^^"j  ^'^  ^^'^^  ruled  by  the  court  on 
Copley,  evidence,  that  where  William  Saville  was  tenant  in  tail 

2  oaund. 

Rep.  422  h.  of  divers  copyholds  in  the  manor  of  Wakefield,  and 
made  a  voluntary  leafe  for  21  years,  without  licence 
of  the  lord,  to  commit  a  forfeiture,  which  was  pre- 
fented  in  the  copyhold  court,  and  the  lands  feifed  into 
the  hands  of  the  lord,  according  to  the  cuflom  of  the 
manor,  and  Saville  appointed  the  forfeiture  to  be  for 
the  benefit  of  Arthur  Saville  and  his  heirs.  And  it 
being  proved  that  there  was  a  cuflom  to  commit  fuch 
forfeitures,  on  purpofe  to  bar  the  intails  of  copyhold, 
and  to  transfer  the  lands  over  to  any  other  perfon,  al- 
though Arthur  Savill  was  not  admitted  by  the  lord  in 
the  lifetime  of  JVilliam  Savill,  yet  he  had  a  good  title ; 
and  the  forfeiture  was  only  in  the  nature  of  a  furrender, 
or  of  a  common  recovery,  and  the  lord  could  not 
admit  any  other  than  him  to  whom  it  was  limited,  by 
the  tenant  fo  making  fuch  forfeiture  j  but  cefiui  que 
ufe  after  his  admittance  fhall  have  it,  and  the  lord  can* 
not  otherwife  difpofe  of  it ;  and  wherever  cejlui  que 
ufe  is  admitted,  he  fhall  avoid  all  mefne  ads  or  difpofi- 
tlons  made  by  the  lord,  as  he  fhould  if  a  furrender  had 
been  made  to  his  ufe,  and  he  had  afterwards  been  ad- 
mitted according  to  the  furrender. 

§  6.  This  cuflom  of  barring  the  intails  of  copyholds 

by  forfeiture  and  regrant,  is  faid  to  be  peculiar  to  the 

Y.cK  manor  of  Wakefield.     But  Mr.  Serjeant  Williams  ob- 

2  Saund.  R.     ferves,  "  it  fhould  feem,  that  if  there  was  a  cuflom  in 

"  any  other  manor,  of  barring  an  intail  of  a  copyhold 

*'  by  forfeiture  and  regrant,  it  would  be  good  5  for 

«  what 
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*'  what  is  a  good  cuftom  in  one  manor,  muft  necefla- 
*'  rily  be  fo  in  another." 

§  7.  The  fecond  mode  of  barring  copyhold  intails,   Recovery  in 

'    y  r       •         c  J    J  1-   ^    t;he  Manor 

IS  by  a  ipecies  or  common  recovery,  grounded  on  what   {2.oyxx\.. 
Littleton  {cVj^^  f.  76.  that  plaints,  in  the  nature  of  writs 
of  afllze  at  common  law,  will  lie  in  the  lords  court. 

§  8.  Thus,  in  23  and  24  £//2:.  it  was  adjudged  by   Brown's  Cafe, 
the  Court  of  Common  Pleas,  that  where,  by  the  cuf-   ^    '^^'  ^^  "' 
torn  of  the  manor,    plaints    have  been  made  in  the 
court  of  the  manor,  in  nature  of  real  aftions,  that  if  a 
recovery  be  in  a  plaint,  in  nature  of  a  real  a(EHon  againft 
the  tenant  in  tail,  (admitting  that  copyhold  land  may 
be  intailed),  that  it  fhould  be  a  difcontinuance,  and 
fhould  toll  the  entry  of  the  heir  in  tail.     For,  inafmuch 
as  plaints  in  nature  of  real  adlions  were  warranted  by 
the  cuftom,  it  was  an  incident  which  the  law  annexed 
to  the  cuflom,  that  fuch  a  recovery  fhould  make  a  Moo.  358. 
difcontinuance. 

§  9.  This  determination  only  fays,  that  a  recovery 
in  the  lord's  court  fhall  operate  as  a  difcontinuance, 
and  take  away  the  entry  of  the  heir.  And  Lord 
Chief  Baron  Gilbert  fays,  that  a  recovery  with  voucher  Ten.  175. 
does  not,  of  common  right,  bar  the  intail  of  a  copy- 
hold, but  that,  as  to  the  intailing  them,  cuflom  is  re- 
quifite ;  fo,  without  cuflom,  the  intail  cannot  be  cut 
off.  The  reafons  are,  that  becaufe  without  an  intend- 
ed recompence  in  value,  no  recovery  fhall  bind,  and 
the  furrenderee  comes  in,  in  the  poji,  by  the  lord,  and 
is  not  in,  in  the  per,  by  the  party,  and  fo  no  warranty 

5*  can 
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can  be  annexed  to  the  copyholder's  eftate.  Befides, 
they  have  only  an  eflate  at  will,  to  which  no  warranty 
can  be  annexed  of  common  right ;  for  no  eflate  lefs 
than  a  freehold  is  capable  by  common  right  of  having 

T.  Rayna.        a  warranty  annexed  to  it.     And,  accordingly,  it  was 

»^2'  adjudged  in  Clun*s  cafe,  and  all  the  judges  held,  that 

the  recovery  did  not  bind  without  a  cuftom.  But 
there  is  a  quare^  whether  judgment  was  given  for  the 
plaintiff  upon  the  principal  matter  or  no  ;  for  it  feems 
to  have  been  a  difcontinuance,  and  then  the  defen- 
dant's entry  could  not  be  lawful.  There  are  two  other 
cafes  where  this  queflion  came  in  difpute,  but  was  not 

Cro.Eliz  580.  refolved.  It  is  held  in  the  cafe  of  Church  v.  Wiat,  that 
a  recovery  by  cuflom  may  bar,  which  implies  that 
without  a  cuflom,  it  cannot  bar.     But  in  the  cafe  of 

Moo.  753.  Oldcot  V.  Levels  it  was  agreed,  that  a  recovery  may  be 
in  the  court  of  the  lord,  that  will  bar  a  copyhold ; 
and  there  it  is  faid  generally,  and  is  not  put  upon  any 
cnflom. 

PIgot  103.  §  ^o-  The  ufual  mode  of  fuffering  a  common  re- 

covery in  a  copyhold  court,  is  thus :  the  tenant  in  tail 
furrenders  it  to  fome  other  perfon  to  make  him  tenant 
to  the  pracipe^  and  then  a  plaint  in  the  nature  of  a  writ 
of  entry  in  the  poji^  is  brought  againfl  him,  who 
vouches  the  tenant  in  tail,  and  he  vouches  the  com- 
mon vouchee. 


Keen  v.  §  1 1  •  It  was  refolved  by  the  Court  of  Common  Pleas 

*^i''I's'  in  27  Cha.  2.  that  where  a  tenant  for  life  of  a  copyhold 

1  Mod.  199.  '  ^  _  *;. 

2  ivjod.  32.      fuffers  a  recovery  as  tenant  in  fee,  it  is  no  forfeiture 

of  his  eflate  j  for  the  freehold  not  being  concerned, 

And 
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and  it  being  in  a  court  baron,  where  there  is  no  eftop- 
pel,  and  the  lord  who  was  to  take  advantage  of  it,  if 
it  were  a  forfeiture,  being  a  party,  it  was  not  to  be 
refembled  to  the  forfeiture  of  a  free  tenant ;  and  that 
cullomary  eflatcs  had  not  fuch  accidental  qualities  as 
cftates  at  common  law,  unlefs  by  fpecial  cuftom. 

§  12.  A  recovery  upon  a  plaint,  in  the  nature  of  a  ^  Rep.  230, 
real  adion  againfl  a  tenant  in  tail,  is  a  difcontinuance, 
and  takes  away  the  entry  of  the  heir  in  tail. 

§  13.  Where  a  recovery  is  fuffered  of  lands  held  in  How  fuch 
ancient  demefne,  the  proper  mode  of  reverfing  it  is  by  n^^Trr" 
writ  of  deceit.  ^'^'^J- 

§  14.  Thus,  where  a  writ  of  deceit  was  brought  to    Rcc  v.  Fire- 
reverfe   a   common  recovery  fuffered  of  knds  which    j.g  * 
were  held  of  the  manor  of  Havering  atte  Bower  in  the 
county  of  EJfex,  which  is   ancient   demefne,  and  of 
which  the  king  is  lord. 

The  defendants  confefTcd  the  adion ;  and  the  at- 
torney-general remitted  damages,  and  prayed  judg- 
ment. 

A  rule  was  made  for  judgment,  nift  caufa^  which 
was  made  abfolute  on  affidavit  of  fervice,  no  caufc 
being  Ihewn. 

§  1 5.  A  common  recovery,  fuffered  in  a  copyhold 
court,  can  only  be  reverfed  by  petition  to  the  lord,  in 
the  nature  of  a  writ  of  falfe  judgment.    But  it  fcem?, 

that 
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that  the  lord  of  a  manor  is  not  in  all  cafes  bound    to 
allow  of  any  proceedings  on  fuch  a  petition. 

§  16.  Thus,  where  a  bill  was  brought,  to  compel  the 
Dean  and  Chapter  of  St.  PauVs,  as  lords  of  the  manor, 
to  receive  a  petition  in  the  nature  of  a  writ  of  falfe 
judgment  for  rcverfing  a  common  recovery  fuffered  in 
the  manor  court  above  30  years  before,  whereby  a  re- 
mainder in  tail,  which  the  plaintiff  claimed,  was  bar- 
red ;  fuggefting  fevcral  errors  in  the  proceedings,  and 
that  the  faid  lords  might  be  commanded  to  examine 
the  fame,  and  do  right  thereupon.  To  this  bill  the 
defendant  Rugle  demurred  ;  and  the  Dean  and  Chapter 
by  anfwer  infilled,  that  it  was  the  firfl  attempt  of  the 
kind,  and  therefore  of  dangerous  confequence,  and 
therefore  conceived  it  not  fit  to  proceed  on  the  faid 
petition,  unlefs  compelled  thereto  by  courfe  of  law. 
That  Rugle,  being  the  perfon  concerned  in  interefl  to 
conteft  the  fufficiency  of  the  common  recovery,  they 
hoped  the  court  would  hear  his  defence,  and  determine 
therein  before  any  judgment  were  given  againfl  them  ; 
and  that  they  were  only  lords  of  the  manor  to 
obey,  ^iv  and  prayed  that  their  rights  might  be 
preferved. 


This  demurrer  was  allowed  by  the  Maflcr  of  the 
Rolls,  and  alfo  by  the  Lord  Chancellor. 


Upon  an  appeal  to  the  Houfe  of  Lords,  It  was  con- 
tended on  the  part  of  the  appellant,  that  this  was  the 
only  remedy  which  he  had ;  for,  as  no  writ  of  error 
^r  falfe  judgment  lay  for  reverfing  a  recovery  or  judg- 
ment 
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ment  obtained  in  a  copyhold  court,  the  only  method 
was  a  bill  or  petition  to  the  lord  in  the  nature  ot"  a  writ 
of  falfe  judgment,  which  of  common  right  he  ought 
to  receive,  and  to  caufe  errors  and  defeds  in  fuch  re- 
covery or  falfe  judgment  to  be  examined.  And  for 
this  were  cited  Moore  68.  Owen  6t^.  Fitz.  N.  B.  i2. 
I  Jnft.  60.  4  Rcj).  30.  in  which  fuch  a  record  is  men- 
tioned to  have  been  feen  by  Fenner ;  where  the  lortl, 
upon  petition  to  him  had,  for  certain  errors  in  the  pro- 
ceedings, reverfed  fuch  judgment  given  in  his  court ; 
I  Roll.  Ab,  539.  600.  Kitchen  80.  By  all  which,  ii 
appeared  that  this  was  an  allowed,  and  the  only 
jremedy. 

That  in  all  cafes  where  any  party,  having  a  right  to 
a  freehold  eflate,  w^as  barred  by  a  judgment,  recovery, 
or  fine,  fuch  party  of  common  right  might  have  a  writ 
of  error,  if  the  fame  were  a  court  of  record,  and  a 
wnt  of  falfe  judgment,  if  in  a  court  baron  or  coimty 
court.  And  there  could  be  no  reafnn  why  a  copy- 
holder (hould  be  without  remedy,  when  a  falfe  judg- 
ment is  given ;  and  the  rather,  for  that  in  real 
adions,  as  this  was,  the  proceedings  in  the  lord's 
courts  were  according  to  thofe  in  Wcjhmnjier  Hall. 
That,  though  a  common  recovery  was  a  common 
alfurance,  yet  it  was  never  pretended  that  a  writ  of 
error  to  reverfe  it  was  refufed  on  that  pretence ;  and, 
if  the  lord  of  a  manor  refufed  to  do  his  duty,  the  Court 
of  Chancery  has  a  jurifdiclion  to  compel  him  thereto. 
That,  though  common  recoveries  were  favoured,  and 
had  been  fupportcd  by  feveral  acls  of  parliament,  yet 
po  parliament  ever  thought  fit  to  deprive  the  j^arties, 

bound 
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bound  by  fuch  recoveries,  of  the  benefit  of  a  writ  of 

error. 

On  the  other  fide,  it  was  argued  for  the  refpondent, 
that  the  perfon  who  fuffered  this  recover)'  had  a  power 
over  the  eftate,  that  fhe  might  bolh  by  law  and  con- 
fcience,  upon  a  recovery,  difpofe  of  it  as  fhe  fhould 
think  fit :  that  flie  had  fuffered  a  recovery  according 
to  the  cufiom  of  the  manor,  though  not  according  to 
the  form  of  thofe  fuffered  in  Wcjlininjier  Hall :  that 
the  fuffering  of  recoveries  in  any  court,  and  the  method 
of  proceeding  in  them,  are  rather  notional  than  real 
things  ;  and  in  the  common  law  courts  they  were  taken 
notice  of,  not  as  adverfary  fuits,  but  as  common  af- 
furances ;    fo   that,  even   there,  few    miflakes    were 
deemed  fo  great  but  what  were  remedied  by  the  ftatute 
of  Jeofails,  or  would  be  amended  by  the  affiflance  of 
the  court.     And,  if  it  were  fo  in  the  courts  at  Weji- 
minjier,  where  the  proceedings  are  more  folemn,  and 
the  judges  are  perfons  of  learning  and  fagacity,  how 
much  rather  ought  this  to  fland,  which  was  fuffered 
in  1652  during  the  times  of  diforder,  and  mofl  pro- 
ceedings informal,  and  in  the  Englijh  tongue,  in  fuch 
a   mean   court,  where  there  were  few  precedents  to 
guide   them,  where  the  parties  themfelves  were   not 
empowered  to  draw  up  their  own  proceedings  as  here 
above,  but  the  whole  was  left  to  the  fteward,  who  was 
a  ftranger  to  the  perfon  concerned,  and,  therefore,  it 
was  hard  and  unreafonable,  that  men's  purchafes  fliould 
be  prejudiced  by  the  ignorance,  unfkilfulnefs,  or  dif- 
honefty  of  a  flevv'ard  or  his   clerks.     That  there  was 
fcarce  one  cuftomary  recovery  in  England  which  was 
*  S  exactly 
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cxadlly  agreeable  to  the  rules  of  conrmon  law ;  that 
the  queflioning  of  this  might,  in  confcquencc,  endan- 
ger muhitudes  of  titles  which  had  been  honeflly  pur. 
chafed,  efpecially  fince  there  could  be  no  aid  from  the 
ftatutes  of  Jeofails,  for  they  did  not  extend  to  courts 
baron  ;  that  there  was  no  precedent  to  force  lords  of 
manors  to  do  as  this  bill  defircd  ;  that  the  lords  of 
manors  were  the  ultimate  judges  of  the  regularity  or 
errors  in  fuch  proceedings  ;  that  there  was  no  equ:;v 
in  the  prayer  of  this  plaintiff,  that,  if  the  lord  had 
received  fuch  petition,  and  were  about  to  proceed  to 
the  reverfal  of  fuch  recovery,  equity  ought  then  to 
interpofe  and  quiet  the  poifefTion  under  thofe  recoveries : 
that  Chancery  ought  rather  to  fupply  a  defed  in  a  com- 
mon conveyance,  and  decree  the  execution  of  ^liat 
each  party  meant  and  intended  by  it,  than  affifl  tlie 
annulling  of  a  folemn  agreement  executed  according 
to  ufage,  though  not  ftriclly  conformable  to  the  rules 
of  law.  The  appeal  was  difmiffed,  and  the  decree 
affirmed. 

§  17.  If  lands  are  cuftomary  freeholds,  and  pafs  by   Oliver  r. 
furrender  in  a  borough  court,  it  is  faid,  that  a  recovery    ^^]^'^'  _ 
of  fuch  lands  fuffcred  in  the  Court  of  Common  Fleas, 
may  be  good. 

§  18.  Lord  Coke  fays,  if  by  cuftom  copyholds  may    s  :rrrnricr. 
be   intailed,  the  fame,  by  like  cuftom,  by  furr(!niier 
may  be  cut  off  j  and  fo  it  hath  been  adjudged.     And, 
in  the  cafe  of  Lee  v.  Brcwn,  it  was  faid,  that  to  main-    p^p,,  ^^^ 
tain  fuch  a  cuftom,  it  ought  to  be  fhewn  that  a  forme-    '2^- 
don  had  been  brought  upon  fucji  a  furrender,  and 

Vol.  V.  P  p  judgment 
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judgment  given  that  it  did  not  lie ;  yet  it  was  agreed  to 
be  a  flrong  proof  of  the  cudom,  that  they,  to  whofc 
life  fuch  furrendeis  had  been  made,  had  enjoyed  the 
land  againfl  the  iffucs  in  tail. 

Hill  V.  Up-  §  19.  In  a  cafe  concerning  lands  held  of  the  manor 

Co.  Sup.  r  12.  o^  North  all  inEjJcx,  it  was  agreed,  that  where  copy- 
hold lands  may  be  intailed,  a  cuflom,  that  a  furrender 
fhall  be  a  bar  or  difcontinuance  of  fuch  cflate,  is 
good. 

§  20.  It  appears  to  have  been  fettled  in  fome  modern 
cafes,  that  a  furrender  by  a  tenant  in  tail  of  a  copy- 
hold, will  bar  his  iffue  without  a  fpecial  cuflom,  nnlefs 
a  fpecial  cuflom  be  found  that  a  recovery  is  necelTary. 

Whiter.  S  2**  ^-  t>eing  a  copyholder,  covenanted  by  mar- 

Pr^°"inChan  ^'^*S^  articles,  to  farrender  to  truflees,  to  the  ufe  of 
4«5-  himfelf  for  life,  remainder  to  his  wife  for  life,  remain- 

,07.  der  to  the  heirs-male  of  his  body,  remainder  to  his 

2  Vcrn.  705.     Q^^jj  j.'g|^^  heirs.     A.  died  without  having  made  any 

furrender,  leaving  B.  his  fon,  and  M-  his  daughter. 

B.   furrendered    T)is   copyhold    for   payment   of    his 

debts. 

Lord  Harccurt  was  of  opinion,  that  the  copyhold 
being  intailed  by  the  articles,  could  not  afterwards,  by 
a  bare  furrender,  be  defeated,  without  a  particular 
cuflom  had  been  found  to  have  warranted  it.  But 
this  decree  was  reverfed  by  Lord  Coivper,  who  faid 
that,  prima  facie y  it  mufl  be  taken,  that  a  furrender 
by  fuch  tenant  in  tail  will  bind  his  ilTuc,  unlefs  a  par- 
ticular 


Title  XXXVII.   Mfnation  by  Cu/lom.    Ch.  ii.  5  21—25. 

ticular  cuflom  were  found   that  there  ought  to   have 
been  a  common  recovery. 

§  22.  In  the   cafe  o^  Carr  v.  Singer,  three  judges,    ,  Vcf  603. 
agamfl  Lord   Chief  Juflice  Willes,  held,   that    where 
copyholds  are  intailable,  and  the  cuftom  has  not  pre- 
fcribcd  any  mode  of  barring  the  intail,  it  may  be  done 
by  furrender.     But   the  Lord  Chief  jultice  ihoueht    ViHc  Mattia 

Vf       I' 

that,  in  fuch  a  cafe,  a  recovery  was  the  proper  mode.     2  BurTc'^ 

§  23.  A  furrender  to  tlie  ufc  of  a  will,  not  only 
effectuates  the  will,  but  alfo  operates  as  a  bar  to  an 
eftate  tail ;  of  which,  an  account  will  be  ;j^lven  in 
Title  38.  Devife. 

§  24.  A  cuflom  of  barring  eftates  tail  in  copyholds  A  Cartom  to 
by  furrender,  may  fubfift  concurrently  with  a  cuflom  ,*\^J^  ,/,  ^r 
to  bar  by  a  recovery  in  the  lord's  court.  Recovery,  i« 

'  ^  good. 

§  25.  In  ejectment  for  a  copyhold  efiate,  a  cafe  was    Evemll  t. 
made  for  the  opinion  of  the  court,  wherein  it  was  flatcd,      ty  I^'^d    g 
that  within  the  manor  o^  Colling/jam^whert  the  lands  lay,    2  S  m.  R. 
there  were  two  cufloms  of  barring  eflates  tail,  which  had 
been  ufed  within  the  fame  manor  time  out  oi  mind ; 
one  was  by  common  recovery,  the  other,  by  a  furren- 
der in  fee  to  a  pur  chafer.     Tb'^t  Ed'-juard  SmalUy,  on 
the  marriage  of  his  fon  Robert,  furrendercd   the  prc- 
mifes  to  his  fon  and  Siifannab  his  wife,  and  their  heirs, 
in  general  tail.     They  had  iffue  Edward  Smallcy  their 
fon  and  heir,  who,  after  their  deaths,  became  tenant 
in  tail,  and  furrendercd  the  premifes  according  to  the 
cuflom  of  the  manor  to   John  MilU    and    his  heirs 

Pp  2  ia 
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in  fee ;  who  dying*,  left  Robert  Mills  his  heir,  and 
plaintiffs  Icfibr.  The  defendant  was  Henry  Swallev, 
fon  and  heir  of  Edward  Smalley,  who  furrendered  the 
premifes  to  Jobfi  Mills  as  aforefaid.  And  whether  the 
defendant  Henry  Smalley^  the  heir  in  tall,  was  barred 
by  the  furrender  in  fee,  where  there  is  alfo  a  cuflom 
within  the  fame  manor  of  barring  by  recovery,  was 
the  queflion. 

After  two  arguments,  it  was  unanlmoufly  refolved 
by  the  court,  that  the  heir  in  tail  was  barred. 

Lord  Chief  Juflice  Lee. —  "  It  has  been  faid  at  the 
*'  Bar,  that  a  cuflom  in  a  manor  to  bar  a  tail  by  fur- 
"  render,  ought  only  to  be  allowed  c>:  neccjfiiatc^  i.  e. 
*'  when  in  the  fame  manor  there  is  no  ufage  to  bar  by 
"  a  recovery  :  there  is,  indeed,  great  diverfity  in  the 
*^  books  as  to  barring  copyhold  intails  ;  but  in  none 
"  of  them  can  I  find  any  cafe  to  warrant  the  diilinc- 
"  tion.  The  latter  opinion  of  judges  is,  that  in  manor 
"  courts,  where  a  real  action  can  be  brought,  a  re- 
*'  covery  in  fuch  court  will  be  a  good  bar.  I  own, 
*'  1  can  fee  no  reafon  why  the  cuflom  to  bar  by  fur- 
"  render  fhould  not  be  good  ;  but  it  is  objected  to 
"  barring  intailed  copyholds  by  recovery ;  for  recom- 
'-*  pence  in  vj'ue  docs  'jiot  extend  to  copyholds,  the 
"  ifTue  in  tail  of  copyholds  not  being  barred  in  refpeft 
"  of  the  recovery  in  value  ;  but,  to  prevent  the  in- 
"  convenience  of  perpetuities,  thefe  two  cufloms  may 
*'  well  fland  together,  and  are  but  two  different  ways 
•'  of  barring  the  intail  5  and  I  think  the  furrender  the 

•*  htdr  ■  ) 

t6  Chappie^ 
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Chappie,  Juft.  to  the  fame  eifca  ;  ^*  A,ul  the 
"  cuftoms  mufl  be  taken  to  he  both  coeval,  we  can- 
"  not  fay  which  is  prior;  tiiey  fccm  equally  conve. 
"  nient  to  prevent  perpetuities." 

Wright,  Juft.— «  It   feems    to    be    agreed    by    the 
"  coimfel  on  boih  ndes,  that  an  iniuil  of  a  copyhold 
"  m?.y  be  barred   by  a  recovery,  or  by  a  furrcnder  in 
"  fee  within  a  manor,  where  thsre  is  no  ciiftom  for 
«>'  barring  by  recovery  ;  but  it  is  infifted  on  one  fide, 
"  thefe  two   cuftoms  cannot  ftand  together.     It  has 
"  been  a  controverted  qucftion,  fnicc  I  attended  this 
*•  bar,  whether  copyholds  could  be  intailed  :  it  is  now 
"  at  this   day  faid  they  may     by   cuftom  co-operat- 
"  ing  with  the  ftatute  dc  donis  ;  but  this  is  quite  new 
''  to  me.     The  ftatute  de  donis  created  no  new  %ftatc. 
"  Copyholders  are  no  more  than  tenants  at  will,  and 
"  it  is  by  the  will  of  the  lord  and   his   mere  confent 
"  only,  that  they  are  permitted   to  limit  their  copy- 
"  holds  in  this  or  that  way,  either  by  furrender,  or  as 
"  the  cuftom  happens   to  be.     And   furely  the  h*rd, 
"  who  of  his  mere  will  permits  a  limitation  to  J.  S. 
"  and   the  heirs    of   his  body,  may  permit   J.  6\  to 
*'  alien  the  fame  by  furrender :  nobody  ever  thought 
**  that  copyholds  were  within   the  ftatute  de  donis ; 
"  barring  intails  in  copyholds  have  been  much  talked 
"  of;  but  I  think  there  is  no  fuch  thing.     It  is  only 
"  a  way  invented    and    permitted   by   the  lord,    to 
"  get  rid  of  the  intail :  the  true  reafon  of  the  iflue  in 
"  tail   being  barred  is   the  recovery  over  in  value  j 
<«  now,  there  can  be  no  fuch  thing  in  the  cafe  of  a 
P  p  3  "  copyhold  •■ 
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*'  copyhold  :  I  think  the  furrender  is  a  better  way,  if 
*'  the  lord  permits  it,  becaufe  cheaper." 

N.  B.  Wright,  Juftlce,  declared,  that  there  was  no 
poflibility  of  underftanding  this  matter  by  the  books, 
and  faid  he  had  laboured  much  to  underfland  them, 
and  could  not. 

Dennifon,  Juft. — "  Nothing  more  clear  than  that 
**  tenant  in  tail  of  a  copyhold  may  bar  his  iflue  by 
"  furrender :  and,  where  there  may  be  a  real  aftion, 
"  there  may  be  a  recovery.  Co.  Lit.  60  b.  Thefe 
"  are  only  two  different  conveyances ;  and  it  might  as 
*'  well  be  faid  that,  at  common  law,  where  there  is  a 
"  fine,  that  will  bar  the  iffue  as  well  as  the  recovery, 
**  therefore  one  of  them  mud  be  void.     A  furrender. 

Doe  V.  "  I  think,  is  a  more  natural  way  of  conveying  copy- 

Blade  R       "  holds  than  a  recovery,  and  I  cannot  fee  any  ufe 

944.  S.  P.  «<  a  recovery  is  of,  but-  only  to  create  greater  cx- 
"  pence." 

A  f'-ant  of  §  25.  A  grant  of  the  freehold  of  a  copyhold  eftatc 

the  Frcehoki     ^^  ^  perfon  having  an  eflate  tail  in  fuch  copyhold,  will 
IntaiU  operate  fo  as  to  extinguifh  the  eftate  tail. 

Dunnv.  §27*  A  copyholder  in  tail  accepted  a  grant  from 

p"wins.  o.  ^^^  ^^^^  ^^  ^^^  manor  of  the  freehold  and  fee  fimple 
to  him  and  his  heirs,  and  died  indebted  by  bond 
wherein  the  heirs  were  bound  ;  and,  on  a  bill  brought 
by  the  bond  creditor  for  fatisfaftion  out  of  the  aflets 
left  by  the   obligor,  the   queflion  was,  whether  the 

premifes 
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premifes  were  aflets   by   dcfcent,    a!ul   liable   to  the 
bond  ? 

The  Lord  Chancellor,  after  time  taken  to  confidcr 
of  it,  thus  dehvered  his  opinion. — '•  Unlefs  it  be  ex- 
"  prefsly  found  that  the  cuftom  of  the  manor  allows 
*'  of  intalls,  then  this  is  a  fee  conditional,  and  plainly 
"  merged  by  the  grant  of  the  freehold  in  fee :  but, 
"  fuppofmg  the  cuflom  of  the  manor  does  \Tarrant 
"  intails,  yet  the  copyhold  is  cxtinguifhcd,  becaufc 
"  in  the  eye  of  the  law  that  is  but  an  eflate  at  will, 
"  and  muft  be  merged  by  the  grant  of  the  freehold. 
"  The  premifes  by  fuch  grant  arc  fevered  from  the 
"  manor,  confequently  the  cuftom  of  the  manor 
"^  cannot  corroborate  the  legal  eflate  at  will.  The 
*'  copyholder  cannot  hold  of  himfelf ;  and  the  copy. 
"  hold,  though  intailed,  is  fwallowed  up  in  the  greater 
"  eflate  of  the  freehold  :  and  as  the  tenant  after  fuch 
*'  time  as  he  took  the  grant,  did  not  himfelf  continue 
*'  a  copyholder,  fo  his  fon,  on  the  dcfcent  of  the 
"  freehold,  is  likewifc  no  copyholder,  which  may  be 
**  faid  from  fon  to  fon  ad  infinitum.  Moreover,  if 
**  the  intail  of  the  copyhold  be  not  extinguifhed,  it 
"  will  be  a  perpetuity  ;  fmcc  the  only  proper  way  of 
"  barring  the  intail  of  a  copyhold  is,  by  recovery  in 
"  the  lord's  court ;  but,  after  fuch  fcverance  as  in  the 
«  prefent  cafe,  no  recovery  can  be  fuflered  in  the 
*'  lord's  court." 

^28.  At  the  end   of  this  cafe  there  is  a  note  in   3  P.  Wmi. 

,,,..,.,        II.  Note  1-. 
which  it  is  faid,  if  A.  be  copyholder  m  tail  rcmamdcr 

to  B,  in  fee,  and  A.  takes  a  grant  cf  the  freehold  from 

the 
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the  lord,  to  him  and  his  heirs,  and  dies  without  iflue, 
is  not  B.  in  whom  there  was  once  a  vefted  remainder 
in  fee  of  the  copyhold  premifes,  intitled  to  the  fame  ? 
In  anfwer  to  this  Mr.  Cox  fays ;  "  With  refpect  to  the 
"  quere  made  in  the  note  above,  it  feems  that  the 
"  remainder  man  could  have  no  equity  againft  the 
"  tenant  in  tail  (who  had  power  to  bar  the  remainder 
"  one  way  or  other,)  upon  the  principle  of  Cann  v. 
"  Cann.^^     i  Vern.  480. 

§  29.  This  doftrinc  has  been  confirmed  in  the  fol- 
fowing  modern  cafe. 

rhail-.nf  r  r.  William  Miirhall  furrf  ndered  a  copyhold  to  the  ufe 

,r'r^,'  of  himfelf  and  his  wife  for  their  lives  and  the  life  of 

2  Vul.  Jun. 

5-4*  the  furvivor,  remainder   to  the  ufe  of  Williajn  their 

elded  fon  in  tail,  remainder  to  John  their  fecond  fon 
in  tail,  with   feveral  remainders  over.     William  Mur- 
hall  the  eldeft  fon  died   without  iifue.     The  Duke  of 
Bridgcwater   who   was    ftifed   in   fee    of   the   manor 
granted  the  faid  premifes  to  the  faid  William  Murhall 
the  elder,  his  heirs   and   afligns    for  ever,  freed   and 
enfranchifed  from  all  fervices.     William  Murhall  died 
without  difpofmg  of  the  faid  premifes,  or  the  freehold 
thereof,    by   which    means    they   defcended   to   John 
Murhall^  who  b)  his  will   charged  the  fame  with  the 
payment  of  his  debts   and  legacies,  and  deyifed  it  to 
Thomas  Murhall.     In  this  manor  no  recoveries  were 
fuffered,  but  eflates  tail  were   barred   by   furrender. 
The  bill  was  filed  by  legatees  ;  the  Mailer  reported 
that  the  premifes  were  charged  by  the  will  j  to  which 
report  exceptions  were  taken* 

The 
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The  Lord  Chancellor  laid  it  ws:,  inipolTiblc  thut  anv 
equity  could  keep  alive  this  intail.  Thomas  Murhall 
(the  next  remainder  man  in  tail,)  never  could  have  had 
a  bill  againfl  his  father  and  elder  brother.  No  one 
could  have  a  right  againfl  the  tenant  in  tail.  The 
cafe  from  Lord  Jeffries  proved  a  plain  propofition,  1  Vcrn.392. 
that  where  the  interefl  of  the  lord  of  the  manor  ^-^^* 
■was  united  with  the  copyhold  in  tail,  there  muil 
be  a  merger,  for  the  method  of  barring  it  could  not 
exift. 

§  30.  It  has  been  ftated  that  where  the  cuflom  of   How  conJi- 

j  ,      .        ^  .        .,      ^  ,     ,  ,  lioiul  Ices 

a  manor  docs  not  admit  or  an  mtail  01  a  copyhold,  a  arc  Lane  J. 
furrender  to  the  ufe   of  a  perfon  and  the  heirs  of  his 

body,  gives  him   a  conditional  fee  ;  in  which  cafe  a  Tit.  2.ch.  1. 

furrender  after  iiTue  had  will  bar  the  cilate.  '  ^' 

§  31.    A   furrender  of  copyhold    lands  v.-as    made    Stanton  v. 
within  the  manor  of  Slevenfon  to  the  ufe  of  7-  ^'  ^"<^    Co.  Sup. 
the  heirs  of  his   body:  and  after  iiTue  had    he  fur-    ^-  ^^• 
rendered  the  lands  to  a  ftranger.     It  was  agreed  by  ail 
the  Juflices  that  this  was  a  conditional  fee  at  the  com- 
mon law ;  and   that  after  iffue,  he    might  alien    the 
lands. 

§  32.  Although  in  general  a  copyhold  cftatc   can    En'c(f^  ot 
only  be  aliened  by  furrender  and  admittance,  yet  Lord    ^  i,^ft.''r,,  /,. 
Coke  fays,  that  where  a  man  hath  but  a  right  to  a    Gilb.  Tin, 
copyhold,  he  may  releafe  it  by  deed,  or  by  copy,  to  oiic 
that  is  admitted  tenant  defa^o. 

§  33.  A  copy- 


3  CO. 
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Kite  and  §  T^i^,  A  copyholder  furrendered  his  copyhold  lands 

Q^{f^  out  of  court  to  the  ufe  of  another  and  his  heirs,  upon 

4.  Rep.  25  a.     certain  conditions.     At  the  next  court  the  furrender 
was  prefented,  but   in  the  prefentment  the  conditions 
were  omitted  :  and  he  to  whofe  ufe  the  furrender  was 
made  being  dead,  the  lord,  by  the  fteward,  according 
to  the  cuflom,  admitted   his  daughter  and  heir,  who 
entered.     The  perfon  who  made  the  furrender,  by  his 
deed  releafed  to  the  daughter  being  in  poflcflion,  and 
afterwards   entered  upon  her ;    and  if  his  entry  was 
lawful  or  not  was  the  queftion.     It  was  adjudged  that 
his  entry  was  not  lawful.     The  great  doubt  was,  if  by 
the  faid  releafe  by  deed,  the  cuflomary  right  of  the 
copyholder  was  extind,  and  he  who   made  the  fur- 
render barred  of  his  right ;  and  it  was  objeded  that 
Littleton  fays,  that  a  copyholder  cannot   alien  his  land 
by  deed,  but  if  he  will  alien,  he  ought  to  furrender  ; 
and  that  fuch  tenants  are  called  tenants  by  copy,  be- 
caufe  they  have  no  other  evidence  concerning  their 
tenements  but  the  copies  of  the  court  rolls,  and  it  was 
faid  that,  that   excludes  all  releafes  by  deed,  for  then 
they  would  have  other  evidences  than  the  court  rolls. 
Alfo  it  was  faid  that  he  who  purchafes  the  land,  may, 
upon  fearching  the  rolls,  be  advifed  if  the  title  of  the 
land  be  good  ;  but  if  a  releafe  by  deed  fhould  extin- 
guifh  rights,  then  it  would  be  very  dangerous  to  pur- 
chafers,  for  that  doth  not  appear  in  the  rolls.     To 
which  it  was  anfwered  and  refolved  that  the  releafe  in 
the  cafe  at  bar   cxtinguifhed  the  right  of  the  copy- 
holder.  And  their  reafon  was,  becaufe  he  to  whom  the 
releafe  was  made  was  admitted  to  the  tenements  and 
copyhold    in   poffeflion ;     fo    that   a  releafe   of   the 

fS  cuftomaiy 
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cuftomaiy  right  may  enure  to  him,  and  therefore  ihe 
lord  is  not  at  any  prejudice,  for  he  has  had  Iii»  fine 
upon  admittance,  and  he  to  whom  the   rdcafe  was 
made  was  in  by  title,  namely,  by  the  lord's  admit-    H.il ,. 
tance,    and   fo   the   releafe  enures  by  way  of  extin.   Lru'jr^'i 
guilhment.  S.  i'. 

§  34.  It  was  faid  in  the  fame  cafe  that  if  a  copy-  4  Rep.  25  i. 
holder  be  oufted  by  one,  by  tort,  there  his  releafe  by 
deed  to  the  diffeifor  or  other  wrongdoer,  doth  not 
transfer  his  right,  nor  bar  him,  for  two  reafons. 
I  ft,  Becaufe  he  has  no  cuftomary  eflate  upon  \Thich 
the  releafe  of  the  cuftomary  right  can  enure.  2d,  It 
would  be  to  the  lord*s  prejudice,  for  thereby  he  would 
lofe  his  fine  and  fervices ;  and  for  thcfe  reafons  the 
releafe  by  deed  in  fuch  cafe  is  utterly  void  ;  and  this 
is  not  againft  any  thing  Littleton  faith,  for  Littleton  i.  ^4 
fpeaks  of  an  alienation  by  furrender,  and  that  of  ne- 
ceftity  ought  to  be  into  the  lord's  hands,  according 
to  the  cuftom  :  but  the  releafe  in  the  cafe  at  bar  could 
not  be  made  to  the  lord,  but  to  the  copyhold  tenant 
in  poffeftion. 

§  35.    Lord  Coke  fays,  if  a  perfon  is  cufted  of  his    Co.  Cop. 

copyhold,  and  the   lord  admits  the  perfon  who  has    ''  ^ 

cufted  the   copyholder,  according  to  the  cuftom,    a 

releafe  by  the  perfon  gufted,  will  extingullh  his  right. 

But  if  a  copyholder    makes  a  leafe  for  years  of  his 

copvhold,  he  cannot  by  his  releafe  pafs  the  reverfion, 

becaufe  fuch  a  releafe  enures  by  way  of  enlargement,    Tit  3 : . 

ch  >   1  r:. 
to  transfer  an  intereft,  and  not  by  way  of  ex::iigui(h- 

ment,  to  drown  a  right.     But  the  proper  way  would 

be 
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be  to  furrender  the  reverfion  to  the  lord,  and  he  to 
grant  it  over  to  the  lelTee. 

Wafc  V.  §  2,^.  If  there  are  two  joint  copyholders,  and  one 

Win  V  ^^  them  releafes  to   the   other,  this  is  good  without 

any  furrender,  or  admittance  of  him  to  v/hom  the 
releafe  was  made  ;  becaufe  the  firft  admittance  was  of 
them,  and  every  of  them ;  and  the  ability  to  releafe 
arofe  from  the  firft:  admittance. 
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